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First  Divisional  Court. 

The  Hon.  Sir  William  Ralph  Meredith,  C.J.O. 

“ “ James  Thompson  Harrow,  J.A. 

“ “ John  James  Maclaren,  J.A. 

“ “ James  Magee,  J.A. 
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Second  Divisional  Court. 
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“ “ William  Renwick  Riddell,  J. 
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The  Hon.  Sir  John  Alexander  Boyd,  C.,  K.C.M.G. 
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ERRATA 


Page  61,  17th  line  from  top,  for  “Burgess”  read  “Burness.” 
“ 111,  9th  line  from  bottom,  for  “Vent.”  read  “1  Vent.” 

“ 414,  5th  line  from  top,  for  “28  L.J.”  read  “28  L.J.  Ch.” 

“ 441,  15th  line  from  bottom,  for  “L.R,.”  read  “I.K  ” 


MEMORANDA 


CALL  TO  THE  BAR. 

In  Easter  Term,  1914,  the  following  gentlemen  were  called 
to  the  Bar: — 

The  Honourable  Arthur  Meighen,  K.C.,  Solicitor-General  for 
Canada,  Edmund  Patrick  Dowdall,  George  William  Walrond, 
Eliot  Murray  Reeve,  Isidor  Pinberg,  Russell  Norman  McCormick, 
Daniel  Joseph  Coffey,  Leo  William  Goetz,  Earl  Carman  Awrey, 
John  Andrew  Hope,  Edwin  Francis  McDonald,  Russell  Morrison 
Dick,  Stanley  Gardner  Metcalfe,  Robert  Bruce  Williams,  Charles 
Joseph  Frederick  Collier,  Angus  McKenzie  Dewar,  James  Lewis 
Duncan,  Norman  Dunbar  Tytler,  Norman  Stuart  Caudwell, 
Charles  Guy  Robertson,  William  Howard  Bennett,  Everett 
Bristol,  Charles  Gordon  Mortimer,  Harold  Arthur  Beckwith, 
George  Whitaker  Morley,  Harold  Hodgson  Ellis,  Lowell  Wallace 
Wood,  Percy  Wood  Beatty,  Gordon  Davis  McLean,  Leopold 
Macaulay,  Archibald  Woodburn  Langmuir,  Hugh  Harvie  Don- 
ald, William  McNally,  Fred  Henry  Mercer  Irwin,  Stanley  Chan- 
dos  Staveley  Kerr,  John  Frederic  Pope  Birnie,  Russell  Pierce 
Locke,  Samuel  Rogers,  Leonard  Cecil  Outerbridge,  William  Perry 
Mackay,  Gordon  Bowes  Coyne,  Eric  Pepler,  James  Stewart  Allan, 
Charles  Harold  Algeo  Armstrong,  James  Stanley  Beatty,  Charles 
Russell  Widdifield,  Samuel  Joseph  Birnbaum,  Walter  Michael 
Mogan,  Thomas  Murray  Mulligan,  Charles  Harwood  McKimm, 
David  Graham  McIntosh,  Charles  Wattie  Carruthers,  John 
Ernest  Anderson,  Osias  Sauve,  William  Watson  Evans,  Charles 
Brookfield  Henderson,  John  Gilbert  Hossack,  and  Russell  Suther- 
land Smart. 


CASES  REPORTED. 


A. 

Addison  v.  Ottawa  Auto  and 

Taxi  Co (App.  Div.)  51 

Alabastine  Co.  of  Paris 
Limited  v.  Canada  Pro- 
ducer and  Gas  Engine  Co. 

Limited (App.  Div.)  394 

Arnprior,  Town  of,  v.  United 
States  Fidelity  and  Guar- 
anty Co (App.  Div.)  618 

B. 


Bancroft  v.  Milligan 

(App.  Div.)  113 

Bank  of  British  North 

America  v.  Elliott 299 

Bank  of  British  North 

America  v.  Heaslip 299 

Bland  and  Mohun,  Re 100 

Burns,  Matthewson  v 

(App.  Div.)  186 


C. 

Caldwell  v.  Cockshutt  Plow 

Co (App.  Div.)  244 

Cameron,  Wilson  v 

(App.  Div.)  486 

Canada  Producer  and  Gas 
Engine  Co.  Limited,  Ala- 
bastine Co.  of  Paris 
Limited  v. . . . (App.  Div.)  394 
Canadian  Niagara  Power 
Co.  and  Township  of 
Stamford,  Re  (App.  Div.)  384 
Canadian  Pacific  R.W.  Co., 
Jones  v.  (App.  Div.,  J.C.)  331 


Carlyle  v.  County  of  Ox- 
ford  (App.  Div.)  413 

Cochrane,  Town  of,  Re 
Therriault  and  (App.  Div.)  367 
Cockshutt  Plow  Co.,  Cald- 
well v (App.  Div.)  244 

Cushing  Brothers  Co.  Limit- 
ed, E.  Leonard  & Sons  v. 

# (App.  Div.)  646 

D. 

Dalby,  Wynne  v.( App.  Div.)  67 

E. 

Electrical  Development  Co. 
of  Ontario  and  Township 

of  Stamford,  Re 

(App.  Div.)  391 

Elliott,  Re (Chrs.)  589 

Elliott,  Bank  of  British 


North  America  v 299 

Ellis,  Re  Lord  and 582 

F. 

Fisher  Motor  Co.,  Gramm 

Motor  Truck  Co.  v 1 

Fort  Frances,  Town  of,  Re 
Ontario  and  Minnesota 
Power  Co.  and(App.  Div.)  373 
Fraser,  Rex  v.  .(App.  Div.)  598 


G. 

Gage,  Taylor  v.  (App.  Div.)  75 
Gramm  Motor  Truck  Co.  v. 
Fisher  Motor  Co 
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Grand  Valley  R.W.  Co., 

Wood  v (App.  Div.)  44 

Guelph  Carpet  Mills  Co.  v. 

City  of  Guelph 466 

Guelph,  City  of,  Guelph 

Carpet  Mills  Co.  v 466 

Guelph,  City  of,  Guelph 
Worsted  Spinning  Co.  v. 

(No.  1) 466 

Guelph,  City  of,  Guelph 
Worsted  Spinning  Co.  v. 

(No.  2) 466 

Guelph  Worsted  Spinning 
Co.  v.  City  of  Guelph 

(No.  1) 466 

Guelph  Worsted  Spinning 
Co.  v.  City  of  Guelph 
(No.  2) 466 

H. 

Harris,  Loftus  v.(App.  Div.)  479 

Harshaw,  Hayes  v 

(App.  Div.)  157 

Haslip,  Bank  of  British 

North  America  v 299 

Hayes  v.  Harshaw 

(App.  Div.)  157 

Helliwell,  Rex  v.(App.  Div.)  594 

Henderson,  Stewart  v 

(App.  Div.)  447 

Heney  v.  Kerr 506 

Hodgins,  Porterfields  v 

(App.  Div.)  651 

Holt  Timber  Co.,  Ireson  v. 

(App.  Div.)  209 

Hopkins  v.  Jannison 305 

Hyslop,  Peebles  v 

(App.  Div.)  511 

I. 

Ireson  v.  Holt  Timber  Co. 

(App.  Div.)  209 

J. 

Jackson,  Watson  v 


Jannison,  Hopkins  v 305 

Jones  v.  Canadian  Pacific 
R.W.  Co. (App.  Div.,  J.C.)  331 

K. 

Kerr,  Heney  v 506 

Kilgour  v.  London  Street 
R.W.  Co (App.  Div.)  603 

L. 

Leonard  (E.)  & Sons  v. 
Cushing  Brothers  Co. 

Limited (App.  Div.)  646 

Loftus  v.  Harris  (App.  Div.)  479 
London  Street  R.W.  Co., 
Kilgour  v (App.  Div.)  603 


Lord  and  Ellis,  Re 582 

Lome  Park,  Re 289 


M. 

Mackenzie,  Re. . (App.  Div.)  173 
McKillop  (A.)  & Sons  Limit- 
ed, Union  Bank  of  Canada 

v (App.  Div.)  87 

Matthewson  v.  Burns 

(App.  Div.)  186 

Meyer  and  City  of  Toronto, 

Re (App.  Div.)  426 

Middlesex,  County  of, 


Weston  v 21 

Milligan,  Bancroft  v 

(App.  Div.)  113 

Mohun,  Re  Bland  and 100 

Munro  v.  Standard  Bank 

of  Canada 12 

Murphy,  Tyrrell  v 

(App.  Div,)  235 

Myers  v.  Toronto  R.W.  Co. 
(App.  Div.)  263 


N. 

Nordheimer,  Re 327 

Northern  Construction  Co., 
Smith  v (App.  Div.)  494 


517 
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CASES  REPORTED. 


IX 


Northern  Navigation  Co., 

Vanvalkenburg  v 

(App.  Div.) 

O. 

Ontario  and  Minnesota 
Power  Co.  and  Town  of 

Fort  Frances,  Re 

(App.  Div.) 

Ontario  Bank  Pension  Fund, 

Re (App.  Div.) 

Ontario  Power  Co.  of  Niagara 
Falls  and  Township  of 
Stamford,  Re  (App.  Div.) 

Ottawa  Auto  and  Taxi  Co., 
Addison  v. . . . (App.  Div). 

Oxford,  County  of,  Carlyle  v. 
(App.  Div.) 

P. 

Pedlar  v.  Toronto  Power  Co. 
(App.  Div.) 

Peebles  v.  Hyslop 

(App.  Div.) 

Porterfields  v.  Hudgins 

(App.  Div.) 

R. 

Ramsay  v.  Toronto  R.W. 
Co (App.  Div.) 

Rennie  Infants,  Re 

Rex  v.  Fraser.  . . (App.  Div.) 

Rex  v.  Helliwell  (App.  Div.) 

Rickey  v.  City  of  Toronto . . 

S. 

Sanitaris  Limited,  Stephen- 
son v (App.  Div.) 

Schofieid-Holden  Machine 
Co.  v.  City  of  Toronto.  . . 

Smith  v.  Northern  Construc- 
tion Co (App.  Div.) 


Snider  v.  Snider (Chrs.)  105 

Squire,  Steinacker  v 

(App.  Div.)  149 

Stamford,  Township  of,  Re 
Canadian  Niagara  Power 

Co.  and (App.  Div.)  384 

Stamford,  Township  of,  Re 
Electrical  Development 

Co.  of  Ontario  and 

... (App.  Div.)  391 

Stamford,  Township  of,  Re 
Ontario  Power  Co.  of 

Niagara  Falls  and 

(App.  Div.)  378 

Standard  Bank  of  Canada, 

Munro  v 12 

Steinacker  v.  Squire 

(App.  Div.)  149 

Stephenson  v.  Sanitaris 

Limited (App.  Div.)  60 

Stewart  v.  Henderson 

(App.  Div.)  447 

Stikeman,  Thomson  v 

(App.  Div.)  123 

Story  v.  Stratford  Mill 
Building  Co.  . (App.  Div.)  271 
Stratford  Mill  Building  Co., 
Story  v (App.  Div.)  271 

T. 

Taylor  v.  Gage . (App.  Div.)  75 
Therriault  and  Town  of 
Cochrane,  Re. (App.  Div.)  367 

Thomson  v.  Strikeman 

(App.  Div.)  123 

Thomson,  Willson  v ......  . 502 

Toronto,  City  of,  Re  Meyer 

and (App.  Div.)  426 

Toronto,  City  of,  Rickey  v.  523 
Toronto,  City  of,  Schofieid- 
Holden  Machine  Co.  v. . . 523 
Toronto  Power  Co.,  Pedlar 
v (App.  Div.)  581 
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51 

413 
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511 

651 

127 
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598 

594 

523 

60 

523 

494 
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Toronto  R.W.  Co.,  Myers  v. 

(App.  Div.)  263 

Toronto  R.W.  Co.,  Ramsay 

v (App.  Div.)  127 

Tyrrell  v.  Murphy 

(App.  Div.)  235 

U. 

Union  Bank  of  Canada  v. 

A.  McKillop  & Sons 

Limited (App.  Div.)  87 

United  States  Fidelity  and 
Guaranty  Co.,  Town  of 

Arnprior  v 

(App.  Div.)  618 


V. 

Vanvalkenburg  v.  Northern 

Navigation  Co 

(App.  Div.)  142 


W. 

Watson  v.  Jackson 517 

Weston  v.  County  of  Mid- 
dlesex  21 

Willson  v.  Thomson 502 

Wilson  v.  Cameron 


(App.  Div.)  486 

Wood  v.  Grand  Valley  R.W. 

Co (App.  Div.)  44 

Wynne  v.  Dalby(App.  Div.)  67 


OASES  CITED 


A. 

Name  of  Case. 

Abell  v.  Morrison 

Adam  v.  Newbigging 

Addecott  v.  Addecott 

Adkin  v.  Friend 

Alabastine  Co.  of  Paris  Limited  v. 
Canada  Producer  and  Gas  Engine 

Co.  Limited 

Allen  v.  North  Metropolitan  Tramways 

Co 

Amalgamated  Society  of  Railway  Ser- 
vants v.  Osborne 

Anderson  v.  Foster 

Applebee,  In  re 

Archer  v.  Salinas  City 

Asbestos  and  Asbestic  Co.  v.  Durand.  . . 
Ashbury  Railway  Carriage  and  Iron  Co. 

v.  Riche 

Ashby’s  Cobham  Brewery  Co.,  Ex  p 

Ashwell  v.  Lomi 

Athlone  Rifle  Range,  In  re 

Attorney-General  v.  Great  Eastern  R.W. 
Co 

Attorney-General  v.  Haberdashers’  Co. . 
Attorney-General  v.  Mersey  R.W.  Co.  . . 

Attorney-General  v.  Terry 

Attorney-General  v.  Town  of  Brantford . . 

Attorney-General  for  Canada  v.  Cain 

Attorney-General  for  the  Dominion  of 
Canada  v.  Attorneys-General  for  the 
Provinces  of  Ontario  Quebec  and 

Nova  Scotia 

Ayers  v.  Town  of  Windsor 

Ayles  v.  South  Eastern  R.W.  Co 


Where  Reported.  Page 

19  0.R.  669 115 

13  App.  Cas.  308 55,  261 

29  Beav.  460 179 

38  L.T.N.S.  393 168 

4 0.W.N.  486 247,  259 

4 Times  L.R.  561 136 

[1910]  A.C.  87 98 

42S.C.R.  251 450 

[1891]  3 Ch.  422 236 

16  L.R. A.  145 298 

30S.C.R.  285 273 

L.R.  7 H.L.  653 90,  91,  97 

[1906]  2K.B.754,95  L.T.R.260..  442 

L.R.  2 P.  & D.  477 481 

[1902]  1 I. R.  433 439,  442 

5 App.  Cas.  473,  at  pp.  478,  481 

90,  91,  97 

1 My.  & K.  420 361 

[1907]  A.C.  415 99 

L.R.  9 Ch.  423 495 

6Gr.  592 296 

[1906]  A.C.  542 279 

[1898]  A.C.  700 555 

14  O.R.  682 77,  82 

L.R.  3 Ex.  146 332,  346 


B. 


Badenach  v.  Inglis 

Badgely  v.  Bender 

Bailey  v.  Isle  of  Thanet  Light  Railways 

Co 

Bailey  & Co.  v.  Clark  Son  & Morland. . . 

Baird  v.  Wilson 

Baker  v.  Baker 

Bank  of  British  North  America  v.  Gibson.. 

Bank  of  Toronto  v.  Perkins 

Bankes,  In  re 

Bannerman  v.  White 

Barber  v.  McKay 

Barber  v.  Penley 

Barry  v.  Butlin 

Bartonshill  Coal  Co.  v.  Reid 

Baskerville  v.  City  of  Ottawa 

Batcheller  v.  Tunbridge  Wells  Gas  Co... 


29  O.L.R'  165 262 

3 0.S.  221 220 

[1900]  1 Q.B.  722 438,  446 

[1902]  1 Ch.  649 522 

22C.P.  491 77 

6 H.L.C.  616. ..  . 176,  180,  184,  185 

21  O.R.  613 235,  236,  238,  242 

8 S.C.R.  603 125 

[1902]  2 Ch.  333 327,  330 

10  C.B.N.S.  844 61 

19  O.R.  46 299 

[1893]  2 Ch.  447,  460 230 

2 Moore  P.C.  480,  1 Curt.  637 

484,  485 

3 Macq.  H.L.  266 343 

20A.R.  108 77 

84L.T.R.  765 230 
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Baudains  v.  Richardson 

Baumwoll  Manufactur  von  Carl  Scheibler 

v.  Furness 

Bayonne,  Mayor,  etc.,  of,  v.  Ford 

Beale  v.  Bond 

Beardmore  v.  City  of  Toronto 

Beatty  v.  Bailey 

Beauchamp  (Earl)  v.  Winn 

Behn  v.  Burness 

Beifield  v.  International  Cement  Co 

Bell  v.  Goodison  Thresher  Co 

Bell  & Co.  v.  Antwerp  London  and  Brazil 

Line 

Bell  (Robert)  Engine  Co.  v.  Burke 

Bender  v.  Owners  of  S.S.  Zent 

Benjamin  v.  Storr 

Bernstein  v.  Lynch 

Betts  v.  Smith 

Bickett  v.  Morris 

Bidder  v.  North  Staffordshire  R.W.  Co. 

Bigelow  v.  Boxall 

Bigge  v.  Parkinson 

Biggs  v.  Freehold  Loan  and  Savings  Co . 

Blackley  v.  Elite  Costume  Co 

Blair  v.  Chew 

Blois  v.  Midland  R.W.  Co 

Bodwell  v.  McNiven 

Bondy  v.  Fox 

Bourn  v.  Mayor,  etc.,  of  Liverpool 

Bovy's  Case 

Bowes  v.  Shand 

Boyse  v.  Rossborough 

Bradley  v.  Elliott 

Brady  v.  Sadler 

Brice  v.  Bannister 

Bright  v.  Tyndall 

Brighton,  Village  of,  v.  Auston 

Brisbane  v.  Dacres 

Bristol  Tramways,  etc.,  Carriage  Co.  ' 

Fiat  Motors  Limited 

Brown  v.  Barkham 

Brown  v.  Edgington 

Brown  v.  McKinally 
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Collieries  Limited 
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Butler  v.  Fife  Coal  Co.  Limited 

Butler  v.  Northern  Territories  Mines  of 

Australia  Limited 

Buttelli  v.  Jersey  City,  etc.,  R.W.  Co. . . 
Byers  v.  McMillan 
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21  O.L.R.  505 382 

26  O.L.R.  145 415,  421 
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3 B.  & S.  751 61,  260 
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8 O.W.R.  881,  10  O. W.R.  445, 

12  O.W.R.  477 56,  404 
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19  W.L.R.  934 404 

[1909]  2 K.B.  41 143 

L.R.  9 C.P.  400 219,  223 
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15  O.R.  413,  16  A.R.  421.. 261,  450 

L.R.  1 Sc.  App.  47 522 

4Q.B.D.  412 445 

38  U.C.R.  452 324,  404 
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9 O.L.R.  382 646,  649,  650 
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2 Jo.  & Lat.  521 502,  504 

[1912]  A.C.  149 332,  342 
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Cairns  v.  Canada  Refining  and  Smelting 
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national Bridge  Co 
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Limited  v.  Orr  Brothers  Limited — 

Canadian  Niagara  Power  Co.  and  Town- 
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Canadian  Pacific  R.W.  Co.  v.  Tapp 
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Carmichael  v.  Gee 
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Co 

Carter  v.  Canadian  Northern  R.W.  Co. . 

Carter  v.  Grasett 
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Cave  v.  Mills 
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Chanter  v.  Hopkins 

Chaplin  v.  Hicks 
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Netherlands  India  Steam  Naviga- 
tion Co 

Chaurest  v.  Pilon 
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ing Corporation  Limited 

Christie  v.  Burnett 
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12  O.R.  98 287 
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2 O.W.N.  990,  19  O.W.R.  6. . 
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[1895]  1 Q.B.  399 254 

L.R.  6 Ex.  70 450 
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[BOYD,  C.] 

Gramm  Motor  Truck  Co.  v.  Fisher  Motor  Co. 


Trade  'Name — Sale  of  Motor  Trucks — Importation  of  Parts  and  Assembling 
— Developments  and  Improvements  in  Combination — Use  of  Personal 
Name  with  Proper  Sanction — Advertising — Establishment  of  Business 
— Use  of  same  Name  by  Rival  Dealer — Descriptive  Name — Superin- 
duced Secondary  Meaning  — Confusion  of  Names — Interference  with 
Business — Injunction — Leading  Word  in  Company’s  Name. 

The  plaintiff  company  was  incorporated  in  Canada,  under  the  name  of  the 
“Gramm  Motor  Truck  Company,”  in  1910,  for  the  purpose  of  supplying 
motor  trucks  for  the  carriage  of  goods.  “Gramm”  was  the  name  of  a 
citizen  of  the  United  States  who  had  planned  the  construction  of  a 
motor  truck  distinct  from  other  like  trucks  called  by  the  names  of  their 
designers  in  the  United  States.  The  plaintiff  company  did  not  manu- 
facture trucks,  in  the  strict  sense  of  the  word,  nor  did  they  bring  in 
machines  from  the  United  States,  but  they  procured  from  an  American 
company  with  which  Gramm  was  connected,  called  the  “Gramm  Motor 
Company  of  Lima,”  and  from  other  sources,  separate  parts,  assembled 
them  on  their  premises  in  Ontario,  and  put  them  on  the  market  as 
finished  products.  The  use  of  Gramm’s  name  by  the  plaintiff  company 
was  sanctioned  by  him.  The  plaintiff  company  developed  many  variations 
and  improvements  in  the  method  of  combination,  advertised  largely,  and 
established  a recognised  business  of  selling  motor  trucks  in  Canada, 
under  the  trade  name  “Gramm,”  and  the  word  became  associated  with 
their  business,  their  trucks  being  known  as  “Gramm  Motor  Trucks.” 
The  defendant  company  started  business  in  the  town  where  the  plaintiff 
company’s  place  of  business  was,  across  the  street  from  it,  and  gave 
themselves  out  as  entitled  to  sell  Gramm  motors,  justifying  under  an 
arrangement  with  the  “Gramm-Bernstein  Company,”  doing  business  in 
the  United  States,  and  exhibiting  “Gramm-Bernstein”  motors  in  their 
own  name:  — 

Held,  upon  the  evidence,  that  the  word  “Gramm”  had  not  acquired  in 
Canada  a superinduced  secondary  meaning  so  that  by  “Gramm  truck” 
would  be  understood  a truck  of  the  Gramm  type,  no  matter  by  whom 
made  or  sold.  There  had  been  no  such  lapse  of  time  and  length  of  user 
as  is  required  to  transform  a distinctive  word  into  one  merely  descrip- 
tive of  a motor  truck  generally. 

Held,  also,  upon  the  evidence,  that  confusion  and  interference  with  the 
trade  of  the  older  company  had  arisen  from  two  rival  machines  being 
put  upon  the  market,  one  called  the  “Gramm”  motor  and  the  other  the 
“Gramm-Bernstein.” 
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Held,  also,  that  the  defendant  company  had’no  right  (by  reason  of  con- 
nection with  the  man  of  that  name)  to  use  the  name  “Gramm”  as  a 
personal  name,  as  against  the  plaintiff  company. 

Held,  therefore,  that  the  defendant  company  should  be  enjoined  from  the 
use  of  the  word  “Gramm”  in  labelling  and  advertising  and  selling  their 
motors. 

Kingston  Miller  Co.  Ld.  v.  Thomas  Kingston  & Co.  Ld.  (1912),  29 
R.P.C.  289,  and  Lloyd's  v.  Lloyd’s  ( Southampton ) Ld.  (1912),  29  R.P. 
C.  433,  followed. 

The  use  of  the  leading  word  in  a company’s  name  may  be  prohibited. 
Facsimile  Letter  Printing  Co.  Ld.  v.  Facsimile  Typewriting  Co.  (1912), 
29  R.P.C.  557,  followed. 

Shaver  v.  Shaver  (1880),  54  Iowa  208,  referred  to. 

Action  to  restrain  the  defendants  from  using  the  word 
“ Gramm”  in  their  business  as  descriptive  of  motor  trucks  sold 
by  them  in  competition  with  the  plaintiffs. 

The  action  was  tried  before  Boyd,  C.,  without  a jury,  at 
Toronto. 

H.  E.  Rose,  K.C.,  for  the  plaintiffs. 

A.  W.  Anglin,  K.C.,  and  R.  C.  H.  Cassels,  for  the  defendants. 

December  9.  Boyd,  C. : — The  plaintiffs  conceived  the  design 
of  starting  a company  in  Canada  for  the  supply  of  commercial 
motor  trucks  for  the  carriage  of  goods.  A connection  was  formed 
with  the  Gramm  Motor  Company  of  Lima,  Ohio,  United  States, 
and  the  plaintiff  company  was  incorporated,  under  the  name  it 
bears,  in  November,  1910.  Gramm  was  the  name  of  a man  who 
had  planned  the  construction  of  a motor  truck  distinct  from 
other  like  trucks  called  by  the  names  of  their  designers,  in  the 
United  States.  He  was  a member  of  the  American  company, 
and  also  joined  the  Canadian  company  as  shareholder  and 
director.  The  use  of  his  name  was  sanctioned  by  him,  and  also 
the  subsequent  use  of  the  same  word  for  the  purpose  of  a regis- 
tered trade  mark  in  July,  1913.  The  course  of  business  of  the 
plaintiffs  was  not  manufacturing  trucks,  in  the  strict  sense  of 
the  term,  nor  did  they  bring  in  machines  as  a whole,  but  they 
procured  from  the  American  company  and  elsewhere,  as  found 
convenient,  separate  parts,  and  assembled  them  together  in  their 
Walkerville  premises,  and  put  them  on  the  market  as  finished 
products.  The  parts  in  each  machine  ran  into  the  hundreds,  and 
it  is  said  that  this  making-up  of  the  constituents  is  the  most  im- 
portant part  of  the  business.  In  the  get-up  of  the  motor  truck 
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various  changes  are  being  made  by  those  in  the  business  from 
year  to  year,  and  the  plaintiffs  are  said  to  have  developed  many 
variations  and  improvements  in  the  method  of  combination, 
which  differentiate  the  Gramm  motor  as  made  by  them  from  the 
original  American  Gramm  motor,  as  well  as  from  those  which  are 
called  Gramm-Bernsteins,  now  turned  out  in  the  United  States 
by  a new  company  called  by  that  name,  formed  in  July,  1912,  of 
which  the  first  designer,  Gramm,  is  now  a member.  The  motor 
truck  was  a new  thing  in  this  country  in  1910,  and  to  establish 
a business  required  a good  deal  of  advertising  to  bring  it  into  the 
public  eye.  This  task  the  plaintiffs  undertook,  and  have  for  three 
years  expended  about  $20,000  in  advertising,  and  have  also  in 
that  time  introduced,  as  has  been  said,  various  changes  in  the 
motors  they  “manufacture”  as  a result  of  these  years’  experi- 
ence. The  result  of  the  evidence  is,  that  they  have  established  a 
recognised  business  for  the  sale  of  motor  trucks  in  Canada,  under 
the  trade  name  ‘ ‘ Gramm,  ’ ’ and  that  this  word  has  become  and  is 
associated  with  the  Walkerville  business  of  the  plaintiffs.  Apart 
from  one  or  two  isolated  instances  of  the  Gramm  motor  from  the 
United  States*  being  brought  into  Canada,  the  plaintiffs  are  the 
first  dealers  who  have  held  their  ground  and  supplied  motor 
trucks  for  Canadian  use  to  the  practical  exclusion  of  the  Ameri- 
can trade.  The  trucks  made  by  them  have  a distinctive  character 
and  reputation  in  Canada,  and  are  generally  known  as  the 
Gramm  Motor  Trucks. 

The  evidence  fails,  in  my  opinion,  to  shew  that  the  words 
“Gramm  truck,”  in  this  country,  means  a truck  of  the  Gramm 
type,  no  matter  by  whom  made  or  by  whom  sold.  The  word 
“Gramm”  has  here  acquired  no  such  superinduced  secondary 
meaning. 

In  the  United  States,  Gramm  himself  says,  his  present  de- 
veloped truck  is  of  different  design  in  a great  many  particulars 
from  that  made  by  the  first  Gramm  company  in  the  United 
States ; and  generally  it  appears  that  there  has  been  great  evolu- 
tion and  development  in  the  construction  of  these  trucks  and 
their  different  parts,  both  in  the  United  States  in  the  hands  of 
the  original  designer  and  under  the  experience  of  the  plaintiffs 
in  Canada. 
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Nevertheless,  confusion  is  sure  to  arise  and  has  arisen  when 
two  rival  machines  are  put  on  the  same  market,  one  called  the 
“Gramm”  motor  and  the  other  the  “Gramm-Bernstein”  motor. 
This  difficulty  has  arisen  from  what  the  defendants  attempted 
to  do  at  the  last  exhibition  in  Toronto,  and  this  display  of  the 
compound  name  was  stopped  by  interim  injunction.  I am  now 
asked  to  make  this  permanent.  The  defendants,  i.e.,  the  indi- 
vidual incorporators,  had  applied  to  the  plaintiffs  to  be  taken 
into  their  company  at  Walkerville,  and,  being  refused,  they 
became  incorporated  as  the  Fisher  Motor  Company,  and  started 
business  opposite  the  plaintiffs’  place  of  business  in  Walkerville, 
and  gave  themselves  out  as  being  entitled  to  sell  the  Gramm 
motors.  The  alleged  justification  is  because  an  arrangement  has 
been  made  with  the  Gramm-Bernstein  Company  by  which  sup- 
plies for  assembling  motor  trucks  from  the  American  company 
are  being  procured  by  the  defendants,  and  they  obtained  one  of 
the  Gramm-Bernstein  completed  machines  to  exhibit  in  their 
name  at  the  last  exhibition,  as  above  stated.  The  witness 
Fisher,  president  of  the  defendant  company,  said  that  ultimately 
they  intended  to  use  the  name  “Gramm”  on  a name-plate  for 
the  truck  “manufactured”  by  them,  and  admitted  that  he  had 
an  eye  on  the  plaintiff  company.  Asked,  ‘ ‘ If  the  Gramm  motor 
truck  of  Canada  has  created  a field  here  and  a name  by  the 
advertising  it  has  done,  you  are  quite  willing  to  get  the  advan- 
tage of  that,  if  selling  the  truck  under  the  name  of  the  Gramm- 
Bernstein  could  give  you  that  advantage?  A.  I do  not  see  — 
Q.  You  are  quite  willing  to  have  it  if  you  get  it?  A.  We  are 
willing  to  take  all  the  benefit  that  accrues  to  us  justly.  Q.  You 
are  willing  to  take  all  you  can  get  from  the  use  of  the  Gramm- 
Bernstein  by  the . A.  If  it  is  honestly  and  intelligently  de- 

rived. Q.  And  if  it  is  derived  from  the  fact  that  the  plaintiff 
company  has  created  a market  by  the  advertising  and  by  its 
selling,  you  are  quite  willing?  A.  That  benefit  will  accrue  to  us” 
(pp.  123-4). 

The  defendants’  counsel  urged  that  this  answer  and  these 
questions  are  to  be  limited  to  the  use  of  the  Gramm-Bernstein 
trucks  as  advertised  by  the  plaintiffs.  But  that  is  not,  I think, 
a proper  result.  True  it  is  that  for  a year  the  plaintiffs  had  an 
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arrangement  to  get  supplies  from  the  American  Gramm-Bern- 
stein  Company  after  the  former  American  Gramm  company  had 
gone  out  of  existence,  but  the  advertising  was  all  along  with  re- 
ference to  the  Canadian  Gramm  company,  and  that  was  the  dis- 
tinctive catch-word  used,  of  which  the  defendants  are  willing 
to  reap  the  benefit. 

Evidence  was  given,  and  it  is  common  experience,  that  when 
you  have  a compound  or  hyphenated  word  the  tendency  is  to  use 
only  part  of  it,  and  usually  the  first  part,  especially  if  it  is 
shorter  than  the  latter  part.  I agree  with  what  the  witnesses 
say,  that  the  use  of  ‘ ‘ Gramm-Bernstein  ” in  advertising  motor 
trucks  will  breed  confusion  to  the  disadvantage  of  the  plaintiffs, 
and  that  thereby  the  new-comers  will  interfere  certainly  with  the 
trade  of  the  older  company. 

I would  note  that  Mr.  Gramm  is  not  in  any  way  connected 
with  the  other  company,  and  that  they  have  no  right  to  use  his 
name  as  against  the  plaintiffs. 


Boyd,  C. 

1913 

Gramm 
Motor 
Truck  Co. 
v. 

Fisher 
Motor  Co. 


The  case  falls  within  the  authority  of  Kingston  Miller  & Co. 
Ld.  v.  Thomas  Kingston  & Co.  Ld.  (1912),  29  R.P.C.  289,  and 
also  within  Lloyd’s  v.  Lloyd’s  ( Southampton ) Ld.  (1912),  29 
R.P.C.  433.  As  the  defendants  have  no  right  to  use  the  name 
“Gramm”  (as  a personal  name),  I think  that  they  should  be 
enjoined  from  the  use  of  it  in  labelling  and  advertising  and 
selling  their  motors. 

As  to  prohibiting  the  use  of  the  leading  word  in  a company ’s 
name,  see  Facsimile  Letter  PHnting  Co.  Ld.  v.  Facsimile  Type- 
writing Co.  (1912),  29  R.P.C.  557.  A case  cited  in  Sebastian  on 
Trade  Marks,  4th  ed.,  p.  260,  may  be  usefully  referred  to — 
Shcwer  v.  Shaver  (1880),  54  Iowa  208. 

It  has  not  appeared  needful  to  discuss  the  registered  trade 
mark  obtained  by  the  plaintiffs:  enough  has  been  proved  as  to 
the  trade  name  to  justify  the  intervention  of  the  Court.  The 
name  “Gramm”  was  the  badge  selected  by  the  plaintiffs  by 
which  the  motor  trucks  dealt  in  should  be  identified  with  the 
company.  The  business  of  the  plaintiffs  was  to  select  or  procure 
the  component  parts  and  set  up  thereout  the  complete  vehicle 
with  various  modifications  and  improvements  which  resulted  in 
a distinct  product  that  was  extensively  advertised,  and  so  be- 
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came  generally  known  in  Canada  in  connection  with  the  name 
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“ Gramm.  ” This  was  a new  line  of  business  of  recent  growth, 

Gramm 
Motor 
Truck  Co. 

V. 

Fisher 
Motor  Co. 

and  there  has  been  no  such  lapse  of  time  and  length  of  user  as  is 
required  to  transform  a distinctive  word  into  one  merely  descrip- 
tive of  a motor  truck  generally. 

The  plaintiffs  are  entitled  to  judgment  for  the  injunction 
asked,  to  restrain  the  defendants  using  the  word  ‘ ‘ Gramm,  ” as 
indicated,  in  their  business;  the  defendants  to  pay  the  costs  of 
litigation. 

[MEREDITH,  C.J.C.P.] 

1913 

Re  Rennie  Infants. 

Dec.  12. 

Life  Insurance — Money  Payable  by  Benevolent  Society  to  Wife  of  Assured 
— Death  of  Wife  before  Assured — Rights  of  Children  of  Assured — 
Guardian  Appointed  by  Surrogate  Court — Application  to  be  Appointed 
Trustee  to  Receive  Infants’  Shares — Ontario  Insurance  Act,  2 Geo.  V. 
ch.  33,  secs.  171-178 — Ontario  Insurance  Amendment  Act,  3 & 4 Geo. 
V.  ch.  35,  secs.  10,  12 — Effect  of — Payment  to  be  to  Trustee  or  into 
Court — Safety  of  Money — Saving  of  Expense — Interests  of  Infants — 
Security  to  be  Given  by  Trustee — Consent  of  Infants — Notice  to  Official 
Guardian. 

R.,  being  a member  of  a benevolent  society,  was  entitled  to  and  held  a 
“benefit  certificate,”  under  which  $3,000  was  made  payable  to  his  wife 
at  his  death;  she  died,  and  he  after  her,  leaving  three  children.  The 
eldest  child,  who  was  of  age,  obtained  from  the  proper  Surrogate  Court 
letters  of  guardianship  of  the  other  two,  whose  ages  were  19  and  17,  and 
upon  the  petition  for  the  letters  gave  security  for  the  proper  appli- 
cation of  the  infants’  shares  of  the  $3,000.  He  then  applied  ex  parte  to 
a Judge  of  the  High  Court  Division,  under  sec.  175  of  the  Ontario 
Insurance  Act,  2 Geo.  V.  ch.  33,  as  amended  by  the  Ontario  Insur- 
ance Amendment  Act,  3 & 4 Geo.  V.  ch.  35,  sec.  10,  for  an  order  appoint- 
ing him  trustee  to  receive  the  infants’  shares:  — 

Held,  that,  the  wife  of  the  assured  having  died  before  him,  and  he  having 
died  without  making  any  other  disposition  of  the  money,  the  three  chil- 
dren were  entitled  to  it  in  equal  shares,  under  sec.  178,  sub-sec.  7,  of 
the  principal  Act,  as  amended  by  sec.  12  of  the  amending  Act. 

2.  That  the  effect  of  sec.  175  as  amended  is  to  exclude  executors  and  such 
a guardian  as  the  applicant  from  the  right  to  be  paid  such  moneys,  and 
to  make  them  payable,  in  such  a case  as  this,  only  to  a trustee  appointed 
by  the  Court  or  into  Court. 

3.  That  the  main  purposes  of  the  Legislature  and  of  the  Courts,  in  deal- 
ing with  the  question  of  payment  over  of  moneys  due  to  infants,  are 
( 1 ) safety  of  the  money  and  ( 2 ) saving  of  expense. 

4.  That,  though  power  to  pay  into  Court  is  expressly  given  by  sec.  176  of 
the  principal  Act,  it  is  only  in  a case  where  there  is  no  person  competent 
to  receive  the  money;  and  it  is  intended  by  the  legislation  that,  as  a 
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general  rule,  the  money  should  be  paid,  not  into  Court,  but  to  some  one 
in  trust  for  the  infants. 

5.  That  in  making  an  order  appointing  a trustee  to  receive  the  money,  the 
Court  should,  as  far  as  possible,  safeguard  the  interests  of  the  infants: 
by  requiring  ample  security,  carefully  scrutinised;  by  requiring  the  con- 
sent of  the  infants,  personally  given  when  practicable,  when  they  are 
capable  of  understanding  the  nature  and  effect  of  the  Court’s  order;  by 
requiring  notice  to  be  given  to  the  Official  Guardian;  and  in  this  case 
by  requiring  further  evidence  and  notice  to  the  benevolent  society. 

Application  by  the  guardian  of  two  infants  for  an  order 
appointing  him  trustee  and  authorising  him  to  receive  from  a 
benevolent  society  certain  insurance  moneys  to  which  the  in- 
fants were  said  to  be  entitled. 

September  20.  The  application  was  made  ex  parte  before 
Meredith,  C.J.C.P.,  in  the  Weekly  Court  at  London. 

J . MacPherson,  for  the  applicant. 

December  12.  Meredith,  C.J.C.P. : — The  father  of  these 
infants,  being  a member  of  a benevolent  society,  was  entitled  to, 
and  held,  a ‘ ‘ benefit  certificate,  ’ ’ under  which  $3,000  was  made 
payable  to  his  wife,  at  his  death ; she  died,  and,  after  her  death, 
he  died;  leaving  the  applicant,  and  these  two  infants,  his  and 
her  only  children,  and  heirs-at-law  and  next  of  kin,  them  sur- 
viving. 

It  is  said  that  the  society  is  ready  and  willing  to  pay  the 
money,  and  has  paid  one-third  of  it  to  the  applicant,  who  is  of 
age;  and  who  has  obtained,  in  the  proper  Surrogate  Court, 
letters  of  guardianship  of  the  two  infants,  whose  ages  are  19 
and  17.  Security  seems  to  have  been  given,  upon  the  applica- 
tion for  the  letters  of  guardianship,  for  the  proper  application 
of  the  money  in  question. 

This  application  is  made  ex  parte ; and  is  said  to  be  made 
because  the  society  contends  that,  as  the  law  now  is,  the  money 
cannot  properly  be  paid  over  to  such  a guardian,  but  can  pro- 
perly be  paid  over  only  to  a trustee  appointed  by  this  Court, 
under  the  provisions  of  the  .statute  (the  Ontario  Insurance 
Amendment  Act,  1913),  3 & 4 Geo.  Y.  eh.  35,  sec.  10. # 

* Section  10  amends  sec.  175  of  the  Ontario  Insurance  Act,  2 Geo.  V. 
ch.  33. 

Section  175  as  enacted  reads:  — 

175. — (1)  If  no  trustee  of  the  insurance  money  is  named  or  appointed, 
shares  of  infants  may  be  paid  to  the  executors  of  the  assured,  or  to  a 
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In  support  of  the  application  it  was  testified,  by  the  appli- 
cant, that  the  money  was  payable  at  the  assured’s  death  to  him 
and  the  two  infants ; that  a new  certificate  was  issued  after  the 
mother’s  death,  making  the  money  payable  to  them;  but  no  such 
certificate  is  produced ; probably  the  statement  is  innocently  in- 
correct ; under  the  certificate  produced  the  money  is  payable  to 
the  mother  only.  However,  she  having  died  before  the  assured, 
and  he  having  then  died  also,  without,  it  is  said,  but  is  not 
testified  to,  having  made  any  other  disposition  of  the  money, 
it  would  seem — if  what  is  said,  but  not  testified  to,  be  true — that 
the  three  children  are  entitled  to  it  in  equal  shares  under  the 
provisions  of  the  statute  (the  Ontario  Insurance  Act),  2 Geo. 


guardian  of  the  infants  appointed  by  the  Surrogate  Court,  or  by  the 
High  Court,  or  to  a trustee  appointed  by  the  last  named  Court  upon 
the  application  of  the  widow  of  the  assured,  or  of  the  infants,  or  of  their 
guardian,  and  such  payment  shall  be  a discharge  to  the  insurer. 

(2)  Subject  to  sub-section  3 a guardian  appointed  under  sub-section  1 
shall  give  security  to  the  satisfaction  of  the  Court  for  the  faithful  per- 
formance of  his  duty  and  for  the  proper  application  of  any  money  which 
he  may  receive. 

(3)  Where  insurance  money  not  exceeding  $3,000  is  payable  to  the 
wife  and  children  of  the  assured,  and  some  or  all  of  the  children  are  in- 
fants, the  Court  may  appoint  the  widow  of  the  assured,  if  she  is  the  mother 
of  such  infants,  as  their  guardian  without  security. 

(4)  A trustee,  subject  to  the  terms  of  the  trust  instrument,  or  an  ex- 
ecutor or  guardian  may  invest  the  money  received  in  any  security  in  which 
trustees  under  the  law  of  Ontario  may  invest  trust  funds,  and  may  from 
time  to  time  alter,  vary  and  transpose  the  investments;  and  where  the 
money  is  held  for  infants,  may  also  apply  all  or  part  of  the  annual  in- 
come arising  from  the  share  or  presumptive  share  of  each  of  the  infants, 
in  or  towards  his  maintenance  and  education,  in  such  manner  as  the  trus- 
tee, executor  or  guardian  thinks  fit,  and  may  also  with  the  approval  of 
the  High  Court  or  a Judge  thereof,  advance  to  and  for  any  of  the  infants, 
notwithstanding  his  minority,  the  whole  or  any  part  of  his  share  for  his 
advancement  or  preferment  in  life  ^>r  on  his  marriage. 

Section  10  of  3 & 4 Geo.  V.  ch.  35  is  as  follows:  — 

10.  Sub-section  1 of  section  175  of  the  said  Act  is  repealed  and  the  fol- 
lowing substituted  therefor: — 

175. — (1)  If  no  trustee  of  the  insurance  money  is  named  or  appointed, 
shares  of  infants  may  be  paid  to  a trustee  appointed  by  the  High  Court 
Division  upon  the  application  of  the  widow  of  the  assured,  or  of  the  in- 
fants, or  of  their  guardian,  and  such  payment  shall  be  a discharge  to  the 
assurer. 

(2)  Sub-section  2 of  the  said  section  is  repealed. 

(3)  Sub-section  3 of  the  said  section  is  amended  by  adding  at  the  end 

thereof  the  words  “and  such  insurance  money  may  be  paid  to  her  as  such 
guardian.” 

(4)  Sub-section  4 of  the  said  section  is  amended  by  striking  out  the 

words  “an  executor  or”  in  the  second  line  thereof  and  substituting  the 

word  “a;”  and  by  striking  out  the  word  “executor”  in  the  ninth  line. 

As  printed  above  “executor”  is  in  the  eighth  line. 
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V.  ch.  33,  sec.  178,  sub-sec.  7,  as  amended  by  3 & 4 Geo.  V.  ch.  35, 
see.  12.  f 

Prior  to  the  enactment  3 & 4 Geo.  V.  ch.  35,  sec.  10,  legisla- 
tion had  given  to  such  a guardian,  as  well  as  “to  the  executors 
of  the  assured,’’  expressly  the  right  to  be  paid  such  infants’ 
moneys:  2 Geo.  V.  ch.  33,  sec.  175.  It  also  gave  power  to  this 
Court  to  appoint  a guardian  of  infants  entitled  to  such  money, 
to  whom  it  might  be  paid;  requiring,  however,  that  such  a 
guardian  should  give  security  to  the  satisfaction  of  the  Court 
for  the  faithful  performance  of  his  duty  and  for  the  proper 
application  of  any  money  he  might  receive.  Guardians  ap- 
pointed by  the  Surrogate  Court  are  also  required  to  give  secur- 
ity : The  Infants  Act,  1 Geo.  Y.  ch.  35,  sec.  20. 


Meredith, 

C.J.O.P. 
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By  the  latest  enactment  on  the  subject — 3 & 4 Geo.  Y.  ch. 
35 — the  expressed  right  to  pay  such  moneys  to  the  executors  of 
the  assured,  or  to  a guardian  appointed  by  a Surrogate  Court,  or 
by  this  Court,  contained  in  the  principal  enactment,  was  re- 
pealed and  re-enacted,  giving  the  right  to  be  paid,  in  such  a 
case  as  this,  to  a trustee  appointed  by  this  Court,  on  an  applica- 
tion of  the  widow  of  the  assured,  or  of  one  of  the  infants  or  of 
their  guardian  only,  without,  as  far  as  I have  seen,  expressly 
requiring  that  security  be  given  by  such  a trustee,  although 
previously  expressly  required  in  the  case  of  a guardian  ap- 
pointed by  this  Court.  As  the  whole  legislation  which  has  been 


t Sub-section  (7)  as  amended  reads:  — 

(7)  If  one  or  more  or  all  of  the  designated  preferred  beneficiaries, 
whether  an  apportionment  has  been  made  or  not,  die  in  the  lifetime  of  the 
assured,  or  if  a sole  preferred  beneficiary  dies  in  his  lifetime,  he  may  by  a 
declaration  provide  that  the  share  or  shares  of  the  person  or  persons  so 
dying  shall  be  for  the  benefit  of  the  assured  or  of  his  estate  or  of  any 
other  person,  whether  or  not  such  person  belongs  to  the  preferred  class; 
and  in  the  absence  of  any  such  declaration  the  share  or  shares  of  the  per- 
son or  persons  so  dying  shall  be  for  the  benefit,  in  equal  shares,  of  the 
survivor  or  survivors  of  such  designated  preferred  beneficiaries,  except 
where  the  person  so  dying  is  the  child  of  the  assured,  and  leaves  a child 
or  children  surviving  him,  in  which  case  his  share  and  any  share  to  which 
he  would  have  become  entitled  if  he  had  survived,  shall  be  for  the  benefit 
of  his  child  or  children,  in  equal  shares,  and  if  there  is  no  such  surviving 
beneficiary  and  no  such  child  entitled  to  take,  the  insurance  shall  be  for 
the  benefit  in  equal  shares,  if  there  is  more  than  one  person  entitled,  of 
the  wife  and  children  of  the  assured  living  at  his  death  and  the  child  or 
children  of  any  deceased  child  who  shall  be  entitled  to  the  share  which 
the  parent  if  then  living  would  have  taken,  and  if  there  is  no  surviving 
wife,  child,  or  grandchild  the  insurance  money  shall  form  part  of  the 
estate  of  the  assured. 
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mentioned  was  evidently  intended  to  be  a rather  comprehensive 
code  of  provincial  insurance  law  in  Ontario,  and  in  view  of  the 
repealing  and  re-enacting  of  2 Geo.  Y.  eh.  33,  see.  175,  in  part, 
it  should  be  deemed  that  the  Legislature  intended  to  exclude 
executors,  and  such  a guardian  as  the  applicant  is,  from  the 
right  to  be  paid  such  moneys,  and  to  make  them  payable  in  such 
a case  as  this — as  it  is  said  that  the  society  owing  the  money 
in  question  contends — to  a trustee  appointed  by  this  Court,  and 
to  such  a trustee,  or,  in  the  absence  of  such  a trustee,  into  Court, 
only. 

The  main  purposes  of  the  Legislature,  as  well  as  of  the 
Courts,  in  dealing  with  the  question  of  payment  over  of  moneys 
due  to  infants,  must  be  (1)  safety  of  the  money,  and  (2)  sav- 
ing of  expense : two  things  not  always  quite  compatible  with  one 
another;  and  as  to  which  the  latter  ought,  where  conflict  is  un- 
avoidable, to  give  way  to  the  former;  though  in  most  cases,  if 
dealt  with  in  a practical,  businesslike  manner,  no  unreasonable 
inroad  of  either  upon  the  other  will  be  necessary.  In  this  con- 
nection it  may  be  observed  that  the  Legislature,  in  the  latest 
amendment  to  the  principal  enactment,  has  made  a very  con- 
siderable inroad  upon  its  inexpensive  purpose,  in  making  an 
application  to  the  Court  necessary  in  many  cases  in  which  it 
was  not  before  necessary. 

My  conclusion,  then,  is,  that  now  a guardian  is  not  entitled 
to  receive  such  moneys;  that  only  a trustee,  under  sec.  171  or 
under  the  amended  sec.  175,  is.  I speak,  of  course,  of  a guardian 
appointed  in  this  Province;  a guardian  appointed  “by  a Court 
of  foreign  jurisdiction”  is  provided  for  in  sec.  177;  and  I also, 
of  course,  except  a guardianship  of  the  widow  of  the  assured, 
whose  case  is  liberally  dealt  with  in  sec.  175. 

Then,  should  the  applicant  on  this  application  be  appointed 
a trustee  under  the  amended  sec.  175,  and  so  empowered  to  re- 
ceive the  insurance  money  in  question? 

It  seems  plainly  enough  to  have  been  and  still  to  be  the  in- 
tention of  the  Legislature  in  this  legislation,  that,  as  a general 
rule,  the  money  should  be  paid,  not  into  Court,  but  to  some 
one  in  trust  for  the  infants.  Power  to  pay  into  Court  is  ex- 
pressly given — sec.  176 — but  only  if  there  is  no  person  compet- 
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ent  to  receive  the  money.  No  evidence  is  afforded  by  the  legis- 
lation of  any  intention  to  make  this  Court  an  investing  insti- 
tution of  the  insurance  money  of  those  who  are  not  in  lav/ 
capable  of  receiving  and  investing  it  themselves — the  contrary 
rather  is  indicated. 

But  much  care  must  be  taken  that  the  interests  of  those 
who  are  not  in  law  capable  of  managing  their  own  affairs  should 
not  he  imperilled,  more  than  can  be  helped,  in  the  exercise  of 
any  of  the  powers  of  this  'Court  respecting  their  moneys.  For 
one  thing,  ample  security,  carefully  scrutinised  before  being  ac- 
cepted, should,  generally  speaking,  be  required;  and  also,  again 
generally  speaking,  I would  require  the  consent  of  the  infants, 
personally  given  when  practicable,  when  they  are  capable  of 
understanding  the  nature  and  effect  of  the  Court’s  order.  The 
consent  of  infants  who  are  14  years  old  is  required  in  the 
appointment  of  a guardian  by  a Surrogate  Court;  and,  before 
an  order  for  the  sale  of  the  lands  of  infants  14  years  of  age 
can  be  made,  their  consent  must  be  had,  unless  the  Court  other- 
wise directs,  and  they  must  be  examined  in  the  careful  manner 
required  by  the  Rules  of  the  Court ; and  the  equity  sentiment  of 
this  Court  has  long  favoured  payment  into  Court,  rather  than 
to  any  one,  of  infants’  moneys;  and,  in  these  days,  scarce  any- 
thing is  done,  in  this  Court,  affecting  the  rights  of  infants,  in 
the  absence  of  that  officer  of  the  Court  whose  main  duties  are  to 
protect  the  interests  of  infants  and  others  in  law  incapable  o£ 
acting  for  themselves — the  Official  Guardian.  And  this  view 
is  not  to  be  considered  contrary  to  the  expressed  intention  of 
the  Legislature,  though  it  has  gone  far  in  liberality  in  the  pro- 
vision of  the  enactments  permitting  payment  to  a widow,  with- 
out security : sec.  175  as  now  amended. 

I would  not  make  any  order  in  this  case  without  notice  to 
the  society;  the  money  is  not  payable — according  to  the  only 
certificate  produced — directly  to  the  infants;  if  they  are  en- 
titled to  it  it  is  because  of  the  legislation  contained  in  sec.  178, 
which,  however,  gave  to  their  father,  after  their  mother’s  death, 
power  to  defeat  such  right,  under  the  same  section,  by  a declar- 
ation that  the  money  should  go  to  some  one  else.  There  is  no 
evidence  that  there  was  no  such  disposition  of  the  money  by 
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him;  the  evidence  is,  that  the  existing  certificate  is  expressly  in 
favour  of  the  children ; and  that  seems  to  be  a mistake. 

No  order  will  be  made  at  present.  The  motion  may  be  brought 
on  again,  on  notice  to,  or  with  the  consent  of,  the  society,  and 
notice  to  the  Official  Guardian,  with  some  evidence  explaining  the 
apparent  mistake  regarding  the  purport  of  the  certificate  now  in 
force,  and  with  some  explanation  why  payment  is  desired  to  the 
applicant,  who  has  not  long  since  ceased  to  be  an  infant  in  the 
eyes  of  the  law ; and  for  what  purpose.  The  amount  involved  is 
not  insignificant,  it  is  doubtless  large  in  the  eyes  of  those  en- 
titled to  the  money;  and  so,  if  safety  infringes  upon  saving,  it 
cannot,  or  at  least  ought  not  to,  be  helped. 

I have  retained  this  case  for  a considerable  length  of  time 
in  order  that  I might  confer  with  any  of  the  Judges  before  whom 
the  recent  amendments  to  the  Act  might  have  come  up  for  con- 
sideration, and  also  to  obtain  all  the  information  possible  upon 
the  subject  from  the  Provincial  Department  of  Insurance. 


[MEREDITH,  C,J.C.P.] 

Munro  v.  Standard  Bank  of  Canada. 

Assignments  and  Preferences — Chattel  Mortgage  Made  by  Customer  to 
Bank — Security  for  Existing  Debt  not  Presently  Payable — Insolvency 
of  Debtor — Evidence — Intent  to  Prefer — TJnjust  Preference — Assign- 
ments and  Preferences  Act,  10  Edw.  VII.  ch.  64,  sec.  5 — Dominant 
Purpose — “ Pressure ” — Threat  of  Criminal  Proceedings — Proceeds  of 
Sale  of  Mortgaged  Goods — Right  of  Assignee  for  Creditors  to  Recover 
— Sec.  13  of  Act — Preservation  and  Realisation  of  Property  by  Bank — 
Compensation — Costs. 

A chattel  mortgage  was  given  to  the  defendant  bank  by  the  defendant  R., 
a customer,  to  secure  payment  of  a debt  existing  at  the  time  of  the 
giving  of  the  mortgage,  but  not  payable  till  four  months  later;  no  new 
consideration  was  given ; the  mortgage  purported  to  be  made  to  secure  also 
further  advances,  but  none  such  were  intended.  R.  made  a mortgage  of 
land  to  the  bank  also,  and  the  two  mortgages  covered  substantially  all 
that  he  owned:  — 

Held,  upon  the  evidence,  in  an  action  by  the  assignee  for  the  general  benefit 
of  the  creditors  of  R.  and  by  one  of  the  creditors,  to  set  aside  the  chattel 
mortgage,  that,  when  it  was  given,  R.  was  unable  to  pay  his  debts  in 
full  and  was  in  insolvent  circumstances;  and  the  facts  that  his  justly 
secured  creditors  would  be  paid  in  full,  that  the  others  might  be  paid 
fifty  cents  on  the  dollar,  and  that  their  claims  did  not  in  all  amount 
to  many  thousands  of  dollars,  did  not  shew  that  he  was  not  in  insolvent 
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circumstances — they  were  but  part  of  the  evidence  bearing  upon  the 
question. 

In  re  Jukes,  [1902]  2 K.B.  58,  referred  to. 

Held,  also,  that  the  chattel  mortgage  was  made  with  intent,  on  the  part 
of  both  R.  and  the  bank,  to  give  the  bank  a preference  over  all  unsecured 
creditors;  and  it  was  an  unjust  preference,  within  the  meaning  of  sec. 
5 of  the  Assignments  and  Preferences  Act,  10  Edw.  VII.  ch.  64  (O.)  — 
there  being  no  other  dominating  intention  in  giving  the  security.  The 
bank  desired  the  security,  fearing  a loss  on  R.’s  dealings  with  them; 
they  asked  for  the  security  and  got  it;  but  that  was  not  “pressure” 
sufficient  to  support  the  transaction. 

Held , also,  upon  the  evidence,  that  there  never  was  any  real  threat  of 
criminal  proceedings  against  R.,  and  that  fear  of  criminal  proceedings 
had  no  effect  upon  him  in  any  of  the  transactions  with  the  bank;  and 
any  criminal  offence  would  have  been  purely  imaginary,  if  any  had  been 
charged. 

Held , also,  that  the  plaintiff  assignee  was  entitled  to  certain  moneys 
realised  by  the  hank  from  the  sale  of  the  goods  comprised  in  the  chattel 
mortgage,  for  the  general  benefit  of  the  creditors,  according  to  their 
rights,  to  be  worked  out  under  the  provisions  of  the  Act.  Such  moneys 
were  recoverable  in  this  action,  by  virtue  of  the  provisions  of  sec.  13 
of  the  Assignments  and  Preferences  Act,  being  the  proceeds  of  the  sale 
by  the  mortgagees  (though  in  some  instances  through  the  debtor)  of 
goods  of  which  they  acquired  title  from  and  as  against  the  mortgagor 
under  the  impeached  mortgage  only. 

Held , also,  that,  as  the  action  of  the  bank  in  taking  and  acting  upon  the 
chattel  mortgage  had  been  beneficial  to  the  creditors  generally,  the 
bank  should  have  some  compensation  for  their  loss  and  labour  in  pre- 
serving the  property  and  converting  it  into  money,  and  might  be  allowed, 
as  such  compensation,  their  costs,  between  party  and  party,  of  this 
litigation,  out  of  the  estate;  and  that  the  plaintiffs  should  also  have 
their  costs  of  the  action,  as  between  solicitor  and  client,  out  of  the 
estate. 

Action  by  the  assignee  for  the  benefit  of  creditors  of  the  de- 
fendant Ross  and  by  a creditor,  as  plaintiffs,  to  have  declared 
void  and  set  aside  a chattel  mortgage  made  by  the  defendant 
Ross  to  the  defendants  the  'Standard  Bank  of  'Canada. 

November  11.  The  action  was  tried  before  Meredith, 
C.J.C.P.,  without  a jury,  at  London. 

T.  G.  Meredith , K.C.,  and  D.  C.  Boss,  for  the  plaintiffs. 

E.  Meredith,  K.C.,  and  W.  B.  Meredith,  for  the  defendants 
the  Standard  Bank  of  Canada. 

P.  H.  Bartlett,  for  the  defendant  Ross. 

December  12.  Meredith,  C.J.C.P. : — The  parties  to  this 
action,  upon  the  argument  after  the  trial  of  the  case,  present 
these  three  questions  for  the  consideration  of  the  Court : — 

(1)  Is  the  chattel  mortgage  in  question  invalid,  as  to  the 
plaintiffs,  because  of  any  failure  to  comply  with  any  of  the  re- 
quirements of  the  Bills  of  Sale  and  Chattel  Mortgage  Act? 


1913 

Munro 

V. 

Standard 
Bank  of 
Canada. 


14 


ONTARIO  LAW  REPORTS. 


[VOL. 


Meredith, 

C.J.C.P. 

1913 


Munro 

V. 

Standard 
Bank  of 
Canada. 


(2)  Is  such  mortgage  invalid,  as  against  the  plaintiffs,  under 
any  of  the  provisions  of  the  Assignments  and  Preferences  Act? 

(3)  Are  the  payments,  made  upon  the  chattel  mortgage, 
good  ? 

If  the  plaintiffs  are  entitled  to  succeed  upon  either  the  first 
or  the  second  point,  the  other  of  the  two  need  not  be  considered ; 
and,  therefore,  it  may  be  more  convenient  to  deal  with  the 
second  first. 

The  second  point  depends  upon  the  question  whether  the 
mortgage  in  question  was  made  by  the  defendant  Ross  to  his  co- 
defendants, the  Standard  Bank  of  Canada,  at  a time  when  he 
was  in  insolvent  circumstances  and  with  intent  to  give  the 
bank  an  unjust  preference  over  his  other  creditors:  sec.  5 of 
the  Assignments  and  Preferences  Act,  10  Edw.  VII.  ch.  64(0.) 

Admittedly  no  new  consideration  was  given  for  the  security 
the  mortgage  afforded;  if  it  could  be  contended  that  any  new 
consideration  were  given,  it  would  be  one  which  in  itself  would 
vitiate  the  transaction — the  stifling  of  a criminal  prosecution; 
but  there  was  in  fact  none  such.  The  mortgage  was  given  to 
secure  payment  of  a then  existing  debt,  but  which  was  not  then, 
nor  for  more  than  four  months  afterwards,  payable.  It  pur- 
ports to  have  been  made  to  secure  also  further  advances,  but 
none  such  were  intended;  the  debtor  had  not  only  come  to,  but 
had  gone  a good  deal  beyond,  that  which  should  have  been  his 
“line  of  credit”  tether;  causing  much  anxiety  respecting  the 
chances  of  payment  of  the  indebtedness  not  only  in  the  local 
agency  but  also  in  the  head  office  of  the  bank — as  the  cor- 
respondence between  the  local  agent  and  the  general  manager 
makes  very  plain. 

These  words,  taken  from  one  of  the  earlier  letters  of  the  gen- 
eral manager,  shew  the  view  which  the  bank  took  of  the  situation 
a week  or  so  before  the  mortgage  in  question  was  taken ; but 
the  mortgage  referred  to  in  them  is  not  the  mortgage  in  ques- 
tion; it  is  a mortgage  upon  the  debtor’s  land  which  was  obtained 
a few  days  before  that  in  question  was  given:  “Demand  a mort- 
gage on  this  forthwith,  as  it  is  better  to  be  in  possession  of  such 
an  instrument,  since  it  will  preclude  Ross  doing  anything  with 
the  property,  although,  in  the  event  of  other  creditors  pressing 
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him,  and  of  his  being  found  to  be  insolvent,  a question  might  be 
raised  as  to  whether  we  could  retain  our  security  as  against 
them,  but  better  have  it.  While  I am  suggesting  better  security, 
this  is  only  a temporary  expedient,  and  the  moment  you  have 
the  cover  take  the  subject  up  with  me,  and  we  shall  have  in 
mind  realising  our  money,  as  that  will  be  the  only  satisfactory 
trend  the  account  can  take  from  our  standpoint.” 

The  question  whether,  upon  estimated  values  and  supposed 
liabilities,  on  one  side  and  the  other,  the  balance  would  be  for  or 
against  the  debtor,  has  been  much  discussed;  but,  however  that 
may  be,  the  taking  by  the  bank  of  the  land  and  chattel  mort- 
gages, covering  substantially  all  that  Ross  owned,  put  him  un- 
questionably in  embarrassed  circumstances,  and  would  have 
been  an  act  of  bankruptcy  if  the  usual  bankrupt  laws  had  been 
in  force  here. 

Upon  the  whole  evidence,  I can  come  to  no  other  conclusion 
than  that,  when  that  chattel  mortgage  was  given,  the  debtor  was 
unable  to  pay  his  debts  in  full  and  in  insolvent  circumstances : 
the  facts  that  the  failure  is  not  as  hopeless  an  one  as  failures 
sometimes  are,  that  his  justly  secured  creditors — not  counting 
the  bank  in  that  category — will  be  paid  in  full,  and  that  the 
others  may  be  paid  fifty  cents  on  the  dollar,  and  that  their 
claims  do  not  in  all  amount  to  many  thousands  of  dollars,  does 
not  make  it  the  less  so;  it  is  but  part  of  the  evidence  bearing 
upon  the  question:  see  In  re  Jukes,  [1902]  2 K.B.  58. 

That  the  intention  of  both  mortgagor  and  mortgagees  was  to 
give  the  bank  a preference  over  all  other  unsecured  creditors  is 
self-evident ; it  was  obviously  and  necessarily  a part  of  the  trans- 
action; and,  under  the  circumstances  of  such  a case  as  this,  it 
was  an  unjust  preference,  within  the  meaning  of  that  term  as 
nsed  in  the  Assignments  and  Preferences  Act,  which  is  aimed  at 
equality  between  creditors ; unless,  indeed,  there  was  some  other 
dominating  intention  in  giving  the  security.  That  the  prefer- 
ence was  especially  unfair  to  the  plaintiff  Munro  is  unquestion- 
able. Before  the  mortgage  in  question  was  made,  a question  had 
arisen  whether  he  was  liable  as  surety  for  the  defendant  Ross 
upon  promissory  notes  bearing  his  signature,  amounting  to 
about  $2,200  ; he  affirmed  that  Ross  had  never  asked  him  to  sign, 
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and  that  he  never  knew  he  had  signed  for  any  greater  amount 
than  about  $300.  When  payment  of  the  larger  amount  was  de- 
manded by  the  holder  of  the  notes,  in  his  difficulty  he  applied 
for  advice  to  the  local  agent  of  the  bank,  and  was  advised  by  him 
to  give  a new  note  for  the  larger  amount;  and  that,  upon  such 
advice,  he  did ; afterwards,  when  sued  on  that  note,  he  defended 
the  action,  but  then  it  was  too  late  to  rely  upon  his  earlier  con- 
tentions as  to  the  earlier  notes ; and  it  is  in  respect  of  the  pay- 
ment of  the  greater  sum,  as  surety  for  Ross,  that  his  claim 
against  Ross,  in  this  action,  is  based.  It  was  urged  that  the 
bank’s  local  agent  deliberately  advised  Munro  to  accept  liability 
for  the  larger  amount  so  that  the  bank  might  thereby  benefit  in 
their  claims  against  Ross,  as  they  undoubtedly  did;  but  I am 
quite  unable  to  find  in  accordance  with  that  contention;  I can- 
not find  that  there  was  any  conscious  intention  to  bring  about 
such  a result,  or  that  the  agent  consciously  intended  to  do  any 
wrong  in  that  matter;  though  his  loyalty  to  his  employers,  and 
his  keen  desire  to  save  them  from  loss,  may,  and  probably 
did,  have  some  effect  upon  his  judgment.  I am  sure  that  he  now 
sees  that,  in  the  circumstances,  he  should  have  declined  to  be 
Munro ’s  adviser.  To  advise  Munro  to  accept  a liability  that  it 
is  possible  he  might  have  successfully  resisted,  and  then  to  take 
security  for  the  bank’s  debt  upon  all  the  property  out  of  which 
Munro  could  expect  to  be  recouped,  is  assuredly  a hardship  upon 
Munro  at  the  hand  of  his  trusted  adviser;  but,  in  itself,  is  not 
an  injustice  such  as  makes  the  preference  which  the  bank 
obtained  over  Munro  an  unjust  one  within  the  meaning  of  the 
Assignments  and  Preferences  Act. 

And  so  really  the  one  substantial  question  for  consideration 
is,  whether  there  was  any  dominant  purpose,  other  than  to  give 
the  bank  an  advantage  over  other  creditors,  in  the  giving  of 
the  impeached  mortgage. 

For  the  defendants  it  is  said  that  there  was  ‘ ‘ pressure ; ’ r 
and  that  that  pressure  was  the  dominant  factor  in  the  trans- 
action. And,'  if  that  be  so,  I am  bound  by  the  law,  as  enunci- 
ated in  many  cases  in  our  own  Courts,  to  uphold  the  transaction. 
But  “pressure”  is  not  a certain,  definite,  well-understood  thing 
which  can  be  recognised  and  given  effect  to  as  soon  as  men- 
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tioned.  It  has  been  said  to  mean  much  and  little ; indeed,  from 
the  words  of  some  of  the  Judges,  it  would  seem  as  if  whether 
there  was  pressure  or  not  might  depend  on  who  spoke  first, 
that,  if  the  debtor  first  offered  the  preference,  it  would  he  bad ; 
if  the  creditor  first  asked  for  it,  good;  a state  of  affairs  that 
might  well  seem  ludicrous  to  practical  business  men.  But  we 
have  got  far  beyond  such  a notion : the  question  now  is,  what 
was  the  dominant  purpose  ? If  to  give  a preference  to  one  credi- 
tor over  another,  the  transaction  cannot  stand  against  him. 

As  I have  said,  the  debt  was  not  payable  for  several  months ; 
pressure  by  way  of  enforcing  it  was  out  of  the  question.  All 
that  has  been  urged  is,  that  the  pressure  was  in  the  nature  of  a 
threat  of  criminal  proceedings,  a somewhat  dangerous  position 
to  take ; for,  as  I have  said,  if  the  result  were  an  agreement 
to  stifle  criminal  proceedings,  the  security  so  obtained  would  be 
invalid  on  that  ground ; and  one  who  is  threatened  with  crim- 
inal proceedings  is  not  likely  to  pay  the  price  unless  he  gets 
exemption,  or  some  kind  of  shielding,  from  them. 

But  it  is  quite  impossible  for  me  to  find  that  any  such 
threats  were  the  cause  in  any  sense.  The  debtor  needed  no 
such  pressure,  nor  any  other  than  such  as  a demand  from  his 
bankers.  The  bank  desired  the  security,  and  their  agent  was 
anxious  to  get  it,  in  the  fear  of  a loss  on  this  customer’s  deal- 
ings with  the  bank;  and  so  the  bank  asked  for  the  security  and 
got  it;  and,  if  that  is  sufficient  pressure  to  support  the  trans- 
action, it  ought  to  stand;  but  I cannot  think  it  anything  like 
enough.  The  dominant  purpose  was  to  give  the  bank  an  advan- 
tage which  other  unsecured  creditors  had  not ; and  which,  being 
accomplished,  left  the  debtor  without  any  means  of  giving  like 
security  to  them ; as  well  as  without  the  means  to  pay  his  debts 
in  full  in  case  of  an  assignment  for  the  benefit  of  creditors,  or 
of  litigation  to  enforce  their  claims,  or  even  in  ordinary  course 
if  no  steps  were  taken  by  those  who  were^thus  prejudiced  to  en- 
force their  claims. 

Nothing  was  said  by  the  witness  Mr.  Girvin — the  bank’s  local 
agent — as  to  any  such  pressure  in  his  long  examination  and 
cross-examination  and  re-examination  at  the  trial;  but,  later  on 
in  the  trial,  he  was  recalled,  and  then  gave  additional  testi- 
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mony,  and  even  then  nothing  was  said  upon  this  subject  nn4' 
re-examination,  when  he  said  that  he  remembered  threatening 
the  debtor,  Ross,  at  the  time  of  the  taking  of  the  land  mortgage ; 
and,  in  answer  to  a question  asked  by  me,  eventually  said  that 
he  would  say  that  Ross  gave  this  mortgage  to  avoid  prosecution. 
That  was  getting  perilously  near  to,  if  it  was  not  quite,  evidence 
of  vitiation  of  the  transaction  on  the  ground  to  which  I have 
already  twice  referred. 

This,  however,  has  no  direct  application  to  the  mortgage  in 
question — the  chattel  mortgage  given  some  days  later — and  in 
any  case,  upon  the  whole  evidence,  I am  unable  to  find  that  there 
ever  was  any  real  threat  or  that  fear  of  criminal  proceedings  had 
any  effect  upon  the  debtor  in  any  of  these  transactions.  I ac- 
cept the  testimony  of  this  witness  as  conscientiously  given;  I 
cannot  think  that  he  had  any  intention  to  mislead  the  Court; 
but  he  is  still  very  loyal  to  his  employers  and  very  anxious  that 
they  shall  not  lose  anything  through  Ross,  or  any  of  his  dealings 
with  Ross,  things  which  cannot  but  affect  his  testimony,  even 
quite  unconsciously. 

The  witness  seems  to  have  been  carefully  and  skilfully  ad- 
vised in  most  of  these  transactions  by  some  one  quite  familiar 
with  the  law  bearing  upon  them;  and,  among  other  things,  he 
seems  to  have  been  advised  that  this  land  mortgage  would  not 
stand  as  against  other  creditors  unless  it  was  obtained  by  pres- 
sure; but,  no  kind  of  pressure  being  needed,  the  debtor  being 
always  ready  and  willing  to  give  security,  it  was  an  impossible 
thing  to  play  that  card,  except  as  a sort  of  formality;  and  I 
am  convinced  that  nothing  more  than  that  was  done,  if  any- 
thing. 

Any  criminal  offence  would  have  been  purely  imaginary,  if 
any  had  been  charged.  The  debtor,  in  giving  statements  of  his 
affairs,  had  failed  to  include  some  obligations,  but  he  had 
equally  failed  to  include  some  assets ; so  that,  even  upon  the  trial 
of  this  action,  the  bank  and  this  witness  have  earnestly  con- 
tended that  the  assets  omitted  exceeded  in  value  the  value  of 
the  obligations  omitted,  and  so  contended  upon  substantial 
grounds.  In  these  circumstances,  to  say  that  there  ever  was  a 
'serious  thought  that  the  debtor  had  obtained  money  from  the 
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bank  on  false  pretences,  or  that  they  ever  had  made  any  such 
charge  against  him,  would  he  to  say  something  that  could 
hardly  be  seriously  considered.  The  day  the  mortgage  in  ques- 
tion was  taken,  this  witness  wrote  to  the  general  manager  of  his 
bank  these  words : ‘ ‘ Although  Mr.  Ross  gave  a wrong  statement, 
I think  it  was  a case  of  stupidity;  he  had  never  figured  out 
carefully  what  he  really  has  in  his  possession.”  This  is  the 
statement  of  an  officer  of  the  bank,  whose  self-interest  would 
urge  the  excuse  of  inaccurate  statements  for  the  loan  of  too 
much  of  the  bank’s  money  to  the  debtor.  It  confirms  my  view 
of  the  actual  facts. 

Neither  fear  nor  threats  of  criminal  responsibility  or  prose- 
cution had,  as  I find,  any  real  part  in  the  chattel  mortgage 
transaction ; not  to  speak  of  either  being  in  any  sense  the  dom- 
inant cause  of  it. 

As  against  the  defendants,  that  mortgage,  therefore,  falls, 
upon  this  ground ; and  it  becomes  unnecessary  to  answer  the 
first  of  the  questions  raised  in  this  action,  and  when  unneces- 
sary, it  is  generally  inadvisable,  in  a case  such  as  this,  in  which 
a court  of  appeal  would  be  in  quite  as  good  a position  to  con- 
sider it  as  the  trial  Judge,  no  conflict  of  testimony  being  in- 
volved in  this  branch  of  the  case. 

Upon  the  third  point,  it  is  admitted,  by  the  defendants,  that 
the  moneys  in  question  are  the  proceeds  of  sales  of  the  mort- 
gaged goods  by  the  mortgagees,  though  through  the  debtor  in 
some  instances ; and  so  they  are  the  proceeds  of  the  sale,  by  the 
mortgagees,  of  goods,  of  which  they  acquired  title  from,  and  as 
against,  the  mortgagor,  under  the  impeached  mortgage  only; 
such  money  can  be  recovered  in  this  action;  that  is  expressly 
provided  for  in  sec.  13  of  the  Assignments  and  Preferences  Act. 
For  the  reasons  before  given,  it  is  not  necessary  to  consider  the 
very  different  question — what  would  have  been  the  effect  of 
these  payments  if  this  case  had  to  be  determined  on  questions 
arising  under  the  Bills  of  Sale  and  Chattel  Mortgages  Act  only  ? 

All  the  goods  comprised  in  the  mortgage  have  been  sold  by 
the  mortgagees,  under  the  mortgage  ; and  the  proceeds  of  the 
sales  have  been  paid  into  Court  in  this  action.  To  such  moneys, 
subject  to  the  payment  out  of  them  of  all  proper  charges  and 
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costs,  the  assignee  plaintiff  is  entitled  for  the  benefit  of  creditors 
generally,  according  to  their  rights,  to  be  worked  out  under  the 
provisions  of  the  Assignments  and  Preferences  Act. 

As  to  the  costs,  I do  not  think  the  case  is  one  in  which  any 
of  the  parties  individually  should  be  ordered  to  pay  any  costs. 
The  action  of  the  bank  in  taking,  and  in  acting  under,  their  mort- 
gage, in  the  result,  has  been  as  beneficial  to  creditors  generally — 
apart  from  this  litigation,  of  course — as  if  they  had  taken  the 
mortgage  expressly  as  trustees  for  all  creditors.  The  goods  have 
doubtless  been  saved  for  the  creditors  to  a greater  extent  than 
they  would  have  been  if  they  had  been  left  at  the  free  disposi- 
tion of  the  debtor.  This  is  forecast  in  the  letter  of  the  general 
manager  from  which  I have  read : it  contains  these  words,  which, 
to  the  benefit  of  all  creditors,  have  come  true : r‘  It  will  preclude 
Ross  from  doing  anything  with  the  property.”  It  would  be 
reasonable  and  proper  that  the  bank  should  have  some  compen- 
sation for  their  loss  and  labour  in  preserving  the  property  and 
converting  it  into  money.  A reasonable  way  of  compensating 
them  would  be  to  allow  them  their  costs,  between  party  and 
party,  of  this  litigation,  out  of  the  estate:  the  plaintiffs  should 
have  their  costs  of  the  action,  as  between  solicitor  and  client, 
also  out  of  the  estate : the  result  being  that  all  the  costs  will 
eventually  fall  upon  the  debtor,  if  he  is  ever  able  to  pay  them , 
and  I am  inclined  to  think  that,  under  all  the  circumstances  in- 
volved in  this  case,  he  ought  to  bear  them. 

Judgment  may  go  accordingly,  with  the  usual  stay  of  pro- 
ceedings, if  desired  by  either  party,  for  thirty  days. 


XXX.] 


ONTARIO  LAW  REPORTS. 


21 


[MEREDITH,  C.J.C.P.] 

Weston  v.  County  of  Middlesex. 

Highivay — Nonrepair — Injury  to  Traveller — Road  “ Assumed ” by  County 
Corporation — Act  for  the  Improvement  of  Public  Highways,  7 Edw. 
VII.  ch.  16 — Obligation  to  Repair ” and  “ Maintain ” — Municipal  Act, 
1903,  secs.  558,  606 — Gravelling  Done  in  Winter  in  Centre  of  Road — 
Absence  of  Warning  or  Notice  of  Dangerous  Condition — Traveller  in 
Loaded  Sleigh  Following  Track  at  Side  of  Road — Dangerous  Slope 
towards  Ditch — Method  of  Road  Construction — Employment  of  Com- 
petent Engineer — Following  Regulations  of  Department  of  Public 
Works — Provincial  Grant  for  Improvement  of  Highways — Negligence 
— Insufficient  Oversight — Employment  of  Incompetent  Workmen — Dis- 
regard of  Statutory  Prohibition — Proximate  Cause  of  Injury — Misfeas- 
ance— Obstruction — Contributory  Negligence  — Evidence — Contradict- 
ing Statement  of  Witness  by  Previous  Admission — Damages. 

A township  road  had  been  assumed  by  the  defendants,  the  county  corpor- 
ation, under  an  Act  for  the  Improvement  of  Public  Highways,  7 Edw. 
VII.  ch.  16;  and  the  defendants  were,  at  the  time  the  plaintiff’s  cause  of 
action  arose,  and  had  been  for  some  time  before,  alone  bound,  under  the 
obligation  imposed  by  that  statute,  to  maintain  and  repair  the  road. 
After  assuming  the  road,  the  defendants  proceeded  to  repair  it, 
by  grading  and  gravelling  it,  laying  the  gravel  on  the  road,  and 
leaving  it,  after  raking,  to  “traffic  consolidation.”  The  gravelling  was 
done  in  the  winter  (1912-13),  the  road  being  left  open  for  traffic.  On  a 
day  in  winter,  while  the ’work  was  going  on,  and  when  there  was  snow 
enough  upon  the  ground  to  make  sleighing  of  an  indifferent  kind,  the 
plaintiff  and  his  son,  a young  man,  were  in  the  plaintiff’s  sleigh  on  a 
pair  of  bobsleighs;  and  they  had  a load  of  three  calves,  weighing  about 
750  lbs.,  securely  tied  in  boxes  within  the  rack  with  which  the  sleigh 
was  provided.  They  proceeded  along  the  highway  mentioned,  a much- 
travelled  one.  The  track  was  well-broken  before  them,  and  ran  along 
the  south  side,  their  left-hand  side,  of  the  road,  between  the  new-laid 
gravel,  which  had  no  snow  upon  it,  and  the  ditch — a space  of  about 
seven  feet.  There  was  no  track  on  the  right-hand  side  of  the  gravel. 
The  defendants  had  given  no  notice  or  warning  of  the  condition  of  the 
road.  Upon  the  left-hand  track  the  plaintiffs  had  difficulty  in  proceed- 
ing because  of  the  slewing  of  the  bobs  on  the  snow  and  ice,  owing  to  the 
slant  in  the  road  towards  the  ditch.  The  sleigh  upset  eventually;  the 
plaintiff  was  severely  injured;  and  he  brought  this  action  to  recover  dam- 
ages for  his  injuries,  alleging  negligence.  The  work  upon  the  road  was 
placed  by  the  defendants  in  the  hands  of  their  county  engineer,  a man 
competent  to  carry  it  out,  and  he  employed  farmers  living  in  the  neigh- 
bourhood to  do  the  work,  none  of  whom  were  trained  road-makers.  The 
plan  adopted  in  regard  to  the  width  and  shape  of  the  surface  of  the 
road  was  that  recommended  by  the  Department  of  Public  Works  of  the 
Province,  in  respect  of  work  done  under  the  provisions  of  the  Act  for 
the  Improvement  of  Public  Highways,  which  requires  that  the  regula- 
tions of  the  Department  shall  be  followed  to  entitle  the  corporation  to 
the  provincial  grant  provided  for  in  the  Act.  There  was  evidence  that 
too  much  fall  was  given  to  the  road  from  its  centre  to  its  sides;  that 
a fall  of  one  inch  in  twenty-four  would  be  ample;  whereas  the  fall  was 
one  in  twelve: — • 

Held,  ( 1 ) that  the  defendants,  having  appointed  a competent  man,  their 
own  engineer,  to  plan  and  carry  out  the  work,  and  he  having  done  that 
which  legislation  made  necessary  to  obtain  the  benefit  of  the  Act  under 
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which  the  highway  had  been  assumed  by  the  defendants,  were  not  guilty 
of  actionable  negligence  in  their  plan  of  construction  of  the  road. 

(2)  That  the  method  adopted  was,  upon  the  evidence,  not  in  itself  a negli- 
gent one — that  there  was  not,  as  contended  by  the  plaintiff,  actionable 
negligence  on  the  part  of  the  county  engineer  in  inefficient  oversight  of 
the  work  and  in  the  employment  of  incompetent  men  to  do  it. 

( 3 ) That  the  work  being  done  upon  the  highway  was  “repairs,”  within  the 
meaning  of  that  word  as  used  in  sec.  558  of  the  Consolidated  Municipal 
Act,  1903;  and  the  defendants  were  doing  what  was  forbidden  by  that 
section,  namely,  putting  gravel  upon  the  road  for  repairs  during  the 
winter  months  so  as  to  interfere  with  sleighing.  The  work  being  done 
was  one  of  maintenance,  as  well  as  repair,  and  the  defendants,  by  7 
Edw.  VII.  ch.  16,  sec.  12,  were  under  obligation  to  maintain.  “Repair” 
applies  to  extended  gravelling  such  as  was  being  done,  and  not  only  to 
gravelling  here  or  there  in  small  quantities.  “Repair,”  used  in  secs. 
558  and  606  of  the  Act  of  1903,  should  have  the  same  meaning  in  both. 
The  introduction  of  the  word  “rebuilding”  in  sec.  495  of  the  Municipal 
Act,  1913,  did  not  take  away  from  the  force  or  effect  of  the  earlier  enact- 
ment, which  covered  such  work  as  that  in  question.  “Repair”  includes 
the  growth  from  a blazed  line  to  a paved  street,  according  to  the  needs 
of  traffic,  having  regard  to  the  means  available  for  the  purpose.  Dis- 
regard of  the  statutory  prohibition  was  directly  the  cause  of  the  plain- 
tiff’s injury;  and,  apart  from  statute,  it  was  an  act  of  negligence  to 
place  gravel  on  the  centre  of  a road  in  winter,  in  this  country,  ^f  that 
reasonably  could  be  avoided.  And,  therefore,  the  defendants  were  liable 
in  damages  to  the  plaintiff  unless  there  was  contributory  negligence  on 
his  part. 

t Tones  v.  Canadian  Pacific  R.W.  Co.  (1912-13),  3 O.W.N.  1404,  29  Times 
L.R.  773  (P.C.),  referred  to. 

(4)  That  the  road  was  put  in  a needlessly  dangerous  condition  by  the  de- 
fendants; that  condition  was  the  proximate  cause  of  the  plaintiff’s  in- 
jury; and  the  defendants  were,  through  their  servants,  guilty  of  mis- 
feasance in  needlessly  obstructing  the  highway. 

(5)  That,  upon  the  evidence,  the  plaintiff  was  not  deprived  of  any  right 
of  action  by  reason  of  any  negligence  on  his  part. 

( 6 ) Remarks  upon  the  weight  to  be  given  to  the  testimony  of  a witness 
who  swore  that  the  plaintiff’s  son  had  told  him  that  “one  of  the  horses 
had  bit  at  the  other,  and  just  then  the  accident  happened” — which  was 
denied  by  the  son  in  the  witness-box. 

(7)  Assessment  of  damages  at  $1,000. 


Action  for  damages  for  personal  injuries  sustained  by  the 
plaintiff,  as  he  alleged,  by  reason  of  nonrepair  or  obstruction 
of  a highway.  The  plaintiff  was  travelling  along  the  highway 
in  a loaded  sleigh ; the  sleigh  upset,  and  he  was  thrown  out  and 
severely  injured. 

November  29  and  30.  The  action  was  tried  before  Meredith, 
C.J.C.P.,  without  a jury. 

T.  G.  Meredith,  K.C.,  and  R.  G.  Fisher,  for  the  plaintiff. 

J.  C.  Elliott,  for  the  defendants,  the  Corporation  of  the 
County  of  Middlesex. 

• 

December  12.  Meredith,  C.J.C.P.: — Although  this  case 
may,  and,  as  I think,  ought  to,  be  determined  upon  two  simple 
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and  plain  grounds,  it  would  hardly  be  fair  to  the  parties  to  pass 
over  in  silence  the  other  grounds  which  were  so  elaborately  and 
carefully  developed  and  discussed,  on  each  side,  in  the  long 
trial  of  this  action;  and  the  less  so  as  the  subject  of  the  rights, 
duties,  and  obligations  of  municipal  corporations  respecting 
highways  is  one  of  such  wide-spread  interest  and  importance 
that  no  opportunity  for  making  these  things,  in  any  respect, 
plainer  and  better  understood,  should  be  avoided ; and  also  the 
less  so  as  all  of  these  grounds  have,  more  or  less,  a bearing  upon 
the  things  to  be  considered  in  dealing  with  the  case  upon  the  two 
points  which  seem  to  me  clearly  to  settle  the  rights  of  the  parties 
in  respect  of  the  matters  in  issue  between  them. 
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In  the  public  interests,  the  highways  must  be  maintained  for 
the  public  benefit ; and  so  legislation  has  for  many  years  put  that 
duty  upon  the  municipal  corporations  of  the  Province,  and 
given  them  the  power,  limited  as  to  amount,  of  raising  by  tax- 
ation money,  generally,  to  meet  this  and  all  other  their  obliga- 
tions. 

Generally  speaking,  this  obligation  is  imposed  by  statute  in 
words  such  as  these:  “ Every  public  road,  street,  bridge  and 
highway  shall  be  kept  in  repair  by  the  corporation,  and  on  de- 
fault of  the  corporation  so  to  keep  in  repair,  the  corporation, 
besides  being  subject  to  any  punishment  provided  by  law,  shall 
be  civilly  responsible  for  all  damages  sustained  by  any  person 
by  reason  of  such  default,  but  the  action  must  he  brought  within 
three  months  after  the  damages  have  been  sustained :”  see  the 
Consolidated  Municipal  Act,  1903,  sec.  606,  which  was  in  force 
when  the  accident  involved  in  this  action  happened;  and  the 
Municipal  Act,  1913,  sec.  460,  which  has  since  come  into  force. 

Having  regard  to  the  common  law  respecting  highways  and 
their  repair,  the  conditions  of  this  new  country,  and  the  obvious 
purposes  of  this  legislation,  and  that  of  the  same  character  which 
preceded  it,  there  was  no  difficulty  in  giving  to  the  word  “re- 
pair” the  broad  and  elastic  meaning,  speaking  roughly,  of  suffi- 
cient from  time  to  time  for  the  reasonable  needs  of  the  traffic,, 
having  regard  to  the  financial  means  of  the  municipality  to  meet 
such  needs:  so  that  whilst,  in  the  earliest  stages  of  the  settle- 
ment of  the  country,  a road  which  would  he  sufficient  for  a team 
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of  oxen  and  a rough  waggon,  or,  it  might  be,  even  a “stone- 
boat,”  might  comply  with  the  statutory  requirement,  in  these 
days,  in  some  places,  nothing  less  than  a well-paved  way  will  do ; 
though  the  obligation  in  all  cases  is  comprised  in  the  one  and 
same  word  ‘ ‘ repair.  ’ ’ Let  me  repeat  that  I am  speaking  gener- 
ally; and  let  me  add  that  in  respect  of  the  obligation  of  the 
defendants  in  regard  to  roads  assumed  by  them,  as  this  one  was, 
under  an  Act  for  the  Improvement  of  Public  Highways,  7 Edw. 
VII.  ch.  16,  in  which  the  obligation  is  also  expressly  conferred, 
the  words  are  (sec.  12),  “shall  be  maintained  and  kept  in  repair 
by  the  corporation  of  the  county  in  which  such  roads  are  situ- 
ate : ’ ’ though  it  may  very  well  be  that  the  obligation  is  really  not 
widened  by  the  addition  of  the  word  “maintained.” 

The  road  was  a township  road,  but  the  county  corporation 
for  the  purposes  of,  and  under,  the  enactment  I have  just  men- 
tioned, recently  assumed  the  road;  and  admittedly  were  at  the 
time  of  the  accident,  and  for  some  time  before  had  been,  alone, 
bound,  under  this  statutory  obligation,  to  maintain  and  repair 
it. 

And  so  we  start  out  under  no  controversy,  nor  any  doubt,  as 
to  the  defendants’  connection  with,  and  statutory  obligation  re- 
specting, the  road  in  question  at  the  time  of  the  accident: 
though  even  that  indeed  is  all  immaterial  in  one  view,  that  I 
hold,  of  this  case. 

In  the  first  place,  it  may  be  observed  that  the  defendants’ 
purpose  in  assuming  thp  statutory  obligations  respecting  the 
highway,  and  in  doing  the  work  upon  it,  in  which  they  were 
engaged  at  the  time  of  the  accident,  was  a praiseworthy  purpose. 
It  will  hardly  be  contended  that  “repair”  of  the  roads  of  this 
Province  has  kept  full  pace  with  the  needs  of  traffic,  traffic 
which  has  not  only  increased  in  quantity  but  in  some  respects 
changed  greatly  in  character.  And  so  they  ought  not  to  be 
impeded  in  such  good  work,  or  even  discouraged,  by  unreason- 
able obstruction  or  even  unreasonable  fault-finding  or  criticism, 
or  by  merely  vexatious  or  frivolous  litigation  or  claims;  though 
of  course  good  intentions,  or  even  great  general  good  actually 
accomplished,  cannot  be  made  a shield  against  the  claim  of  any 
one  who  has  sustained  substantial  injury  through  their  wrong; 
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they  make  no  such  contention,  hut  meet  the  plaintiff’s  claim 
fairly  and  squarely  in  a denial  of  having  been  guilty  of  any 
negligence  which  was  the  cause  of  his  injury ; and  on  the  addi- 
tional ground  that,  if  they  had  been  guilty  of  negligence,  with- 
out which  he  would  not  have  been  hurt,  he  too  was  guilty  of 
negligence,  without  which  he  would  not  have  been  hurt,  which 
negligences  should  be  set  off  the  one  against  the  other. 

After  “ assuming” #the  highway — as  it  is  termed  in  the  en- 
actment— the  defendants  proceeded  with  the  work  needed  in 
the  fulfilment  of  the  obligation  to  maintain  and  repair  it ; not 
by  any  means  to  make  a perfect  road  of  it,  but  to  bring  it  into 
the  category  of  a good  country  road ; not  macadamised ; merely 
graded  and  gravelled,  with  the  gravel  left  after  raking,  to 
“traffic  consolidation,”  not  consolidation  by  means  of  a steam 
roller,  the  incomparably  better  way,  but  of  course  considerably 
more  costly. 

The  gravelling  was  intended  to  have  been  done  in  the  sum- 
mer of  1912;  but  wet  weather  interfered;  it  was  not  done  in 
the  autumn  of  that  year,  though  that  season  is  not  said  to  have 
been  exceedingly  wet;  but  it  was  taken  up  and  carried  on  in 
the  winter  following,  which  is  said  to  have  been  a mild  one ; 
and  the  gravelling,  in  the  way  I have  mentioned,  was  going  on 
when  the  accident  happened.  The  gravel  was  dumped  in  the 
middle  of  the  road  and  at  once  raked  over  to  give  it  an  even, 
rounding  surface,  and  to  remove  the  largest  stones  near  the  top 
so  as  to  bring  them  under  the  next  load  of  gravel  that  was 
dumped;  but  no  rolling  or  other  work  was  done  to  consolidate 
the  gravel,  or  make  it  any  better  fit  for  traffic. 

Whilst  the  work  was  going  on,  the  road  was  left  quite  open 
for  traffic;  no  warning  notice  or  sign  of  any  kind  was  put  up 
or  given. 

On  the  morning  of  the  day  of  the  accident,  there  was  snow 
enough  upon  the  ground  to  make  sleighing,  though  sleighing  of  an 
indifferent  kind;  some  vehicles  on  the  roads  were  on  wheels,  but 
most  of  them  were  on  runners.  The  plaintiff  and  his  son,  a 
young  man,  were  in  the  plaintiff’s  sleigh  on  a pair  of  bob- 
sleighs ; and  they  had  a load  of  three  calves,  weighing  probably 
about  250  pounds  each,  securely  tied  in  two  boxes  within  the 
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rack  with  which  the  sleigh  was  provided.  They  proceeded 
along  the  highway  in  question,  which  was  their  proper  road,  and 
a much-travelled  one.  The  track  was  well-broken  before  them, 
and  ran  along  the  south  side — their  left-hand  side — of  the  road, 
between  the  newly-laid  gravel,  which  had  no  snow  upon  it,  and 
the  ditch;  a space  of  seven  feet  or  a little  more.  There  was 
no  track  on  the  right-hand  side  of  the  gravel ; plainly,  upon  the 
whole  evidence,  because  the  right-hand  side  was  less  safe  and 
suitable  for  traffic  than  the  other;  and  there  was  no  track  on 
either  side  between  the  road  and  the  fences. 

Until  they  came  to  the  new-laid  gravel  they  were  able  to  get 
on  comfortably,  keeping  in  or  towards  the  middle  of  the  road, 
but,  when  compelled  by  that  gravel  to  take  to  the  single  track 
on  the  side  of  the  road,  they  encountered  difficulty  and  danger, 
so  much  so  that  they  thought  it  necessary,  or  advisable,  to  get 
out  and  walk,  which  they  did,  steadying  the  sleigh  by  holding  it 
down  to  prevent  an  upset ; but  they  had  again  got  into  the  sleigh 
and  were  driving  on  slowly  and  steadily,  from  the  driver’s  seat, 
when  the  accident  happened.  The  difficulty  and  the  danger 
they  met  with  was  the  slewing  of  the  bobs  on  the  snow  and 
ice  owing  to  the  slant  in  the  road  towards  the  ditch. 


The  sleigh  upset  eventually,  and  the  men,  as  well  as  every- 
thing else  in  the  sleigh,  were  thrown  out  in  or  over  the  ditch,  and 
the  plaintiff,  a man  of  about  60  years  of  age,  sustained  a bad 
break,  near  the  shoulder  of  his  right  arm,  and  a painful  blow 
on  the  right  side  of  his  body:  and  this  action  is  brought  to  re- 
cover damages  for  the  personal  injuries  thus  sustained. 

The  work  upon  the  road  was  placed  by  the  defendants  en- 
tirely in  the  hands  of  their  county  engineer,  a man  quite  compet- 
ent to  carry  it  out,  and  he  employed  farmers  living  in  the  neigh- 
bourhood to  do  the  work,  none  of  whom  were  trained  road- 
makers,  though  some  of  them  had  had  some  experience  in  work 
of  the  same  character  as  that  which  was  to  be  done. 

The  plan  adopted  by  the  county  engineer,  in  regard  to  the 
width  and  shape  of  the  surface  of  the  road,  was  that  recom- 
mended by  the  Department  of  Public  Works  of  the  Province  in 
respect  of  work  being  done,  as  this  was,  under  the  provisions  of 
an  Act  for  the  Improvement  of  Public  Highways,  which  requires 
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that  the  regulations  of  that  Department,  with  respect  to  high- 
ways, be  followed  to  entitle  the  corporation  to  the  provincial 
grant  provided  for  in  the  Act. 

This  is  a general  outline  of  the  case,  and  I shall  now  deal 
with  the  various  points  made  on  each  side,  in  detail : those  made 
on  behalf  of  the  plaintiff  necessarily  first. 

His  first  contention  is,  that  the  defendants  are  liable  to  him 
in  damages  for  the  injuries  and  loss  he  sustained  through  the 
accident,  because  their  plan  of  construction  was  an  improper 
and  a dangerous  one;  and  because  by  reason  of  such  mode  of 
construction  the  accident  was  caused. 

In  support  of  that  ground,  testimony  was  given,  in  the  plain- 
tiff’s behalf,  by  a competent  civil  engineer,  of  many  years’  ex- 
perience, that  too  much  fall  was  given  to  the  road  from  its 
centre  to  its  sides,  making  it  dangerous  to  traffic  when  not  in  the 
centre  of  the  road;  that  it  was  quite  unnecessarily  twice  as  in- 
convenient and  dangerous,  in  this  respect,  as  it  need  be ; that  the 
fall  from  centre  to  outsides,  at  the  ditches,  is  one  inch  in  twelve 
inches,  though  one  in  twenty-four  would  be  ample.  The  county 
engineer  supported  the  greater  fall  mainly  on  the  requirements 
of  the  Department  of  Public  Works  of  the  Province,  without 
compliance  with  the  regulations  of  which  the  provincial  grant 
towards  the  cost  of  the  work  could  not  rightly  be  had. 

The  proper  slope  of  a road,  from  centre  to  ditch,  must  neces- 
sarily be  a matter  of  compromise  between  the  direct  conflicting 
interests  of  the  traveller  and  of  the  road.  In  the  interests  of 
man,  animal,  and  vehicle  a perfectly  flat,  level,  and  straight  road 
is  the  road  most  desirable  for  ease  and  speed  in  travelling;  for 
the  road  itself  the  shape  most  desirable  is  that  which  will 
quickest  dry  it  and  best  keep  it  dry.  And  the  proper  point  of 
compromise  may,  and  indeed  must,  differ  under  different  cir- 
cumstances— the  width  of  the  road,  the  material  of  which  it 
is  constructed,  and  other  considerations. 

But  the  defendants  were  not,  at  their  peril,  bound  to  choose 
only  that  which  was  in  truth  the  best — a difficult  thing  where 
“doctors  differ”  so  much  as  they  do  even  in  the  testimony  ad- 
duced in  this  case;  they  were  bound  to  use  that  care  which 
reasonable  men  in  the  management  of  their  own  affairs  of  the 
like  kind  would  exercise,  under  all  the  circumstances  of  the  case. 
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They  appointed  a competent  man,  their  own  engineer,  to 
plan  and  carry  out  the  work ; and  he  did  that  which  legislation 
made  necessary  to  obtain  the  benefit  of  the  Act  under  which  the 
highway  had  been  “assumed”  by  the  defendants.  In  this  I 
am  quite  unable  to  find  that  the  defendants  were  guilty  of 
actionable  negligence,  whether  or  not  it  would  have  been  better 
road-making  if  one,  or  less,  in  twenty-four,  instead  of  one  in 
twelve,  had  been  the  plan  of  construction. 

These  views  do  not  conflict  with  the  law  that  a statute- 
imposed  duty  is  not  performed  merely  by  employing  competent 
other  persons  to  perform  it.  The  question  is  not:  who  was 
guilty  of  negligence  ? but  is : was  there  any  negligence  in  follow- 
ing the  plan  of  the  Department? 

This  ground  of  action  fails  to  support  the  plaintiff’s  claim. 

The  plaintiff’s  second  ground  is:  that  there  was  actionable 
negligence  on  the  part  of  the  county  engineer  in  inefficient  over- 
sight of  the  work  and  in  the  employment  of  incompetent  men  to 
do  it.  The  work  was  not  let  by  contract,  but  was  left  altogether 
in  the  hands  of  the  engineer,  who  purchased  the  materials  and 
hired  the  men  and  teams,  and  generally  controlled  the  whole 
work.  If  one  had  to  find  whether  such  a system  is  the  best,  there 
would  be  no  difficulty  in  reaching  the  conclusion  that  it  is  not, 
and,  indeed,  that  it  is  far  from  it.  And  it  may,  indeed,  be 
thought  that  awakened  interest  in  the  need  of  far  better  roads, 
and  efforts  to  obtain  them,  are  hardly  likely  to  be  very  success- 
ful until  a municipality  such  as  the  defendants,’  with  such 
means  as  it  has  at  its  command,  undertakes  road-making  with  an 
experienced  road-making  gang,  well  equipped  for  the  purpose — 
especially  with  the  best  of  road- rollers  and  stone-crushers:  that 
until  a better  method  is  adopted  its  efforts  may  be  dishearten- 
ing, and  the  results  far  from  really  “good  roads.” 

But  the  method  which  they  adopted  in  this  case  is  one  that 
is,  and  long  has  been — perhaps  quite  too  long — in  vogue  in  this 
Province ; and  there  are  other  considerations  than  merely  what 
is  really  the  best  method,  especially  the  consideration  of  cost; 
so  that,  upon  the  whole  evidence  and  under  all  the  circumstances 
of  the  case,  I am  unable  to  say  that  the  method  adopted  was  in 
itself  a negligent  one.  And,  again,  the  direct  point  is : was  the 
road  in  repair  ? 
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The  county  engineer  was  only  infrequently  on  the  ground ; 
with  his  multifarious  other  duties  it  was  perhaps  impossible  for 
him  to  be  there  frequently,  but  it  does  not  appear  that  if  he  had 
been  there  more  frequently  the  state  of  affairs  existing  at  tlqe 
time  of  the  accident  would  have  been  much  different ; he,  as 
the  defendants’  authorised  agent,  assumes  responsibility  for  the 
then  existing  state  of  affairs;  and  so  perhaps  nothing  depends 
on  this  point:  it  is  involved  in  the  question  whether  there  was 
actionable  negligence  in  the  condition  of  the  road  when  the  acci- 
dent happened.  So,  too,  in  regard  to  the  men  employed:  they 
were  not  experienced  road-makers,  they  were  farmers  living  in 
the  neighbourhood,  some  of  them  having  had  some  experience  in 
the  kind  of  work  that  was  being  done  on  this  road:  very  few 
farmers,  if  any,  have  not  had  some  experience  in  dumping 
gravel  in  the  middle  of  the  road,  and  it  requires  no  great  experi- 
ence to  rake  the  surface  of  the  dump  over  evenly,  drawing  the 
larger  stones  to  the  place  where  the  next  load  is  to  be  dumped. 
But  this  can  hardly  be  called  real  road-making ; and  is  open  to 
many  objections,  one  of  which  is,  obviously,  the  conflicting  in- 
terests of  road  and  farm  which  may  arise  from  time  to  time,  in 
which  the  farmer  is  not  likely  to  favour  the  public  road  against 
his  private  interests  ; good  roads  will  hardly  be  accomplished  if 
they  are  to  be  worked  at  only  when  it  is  convenient  for  the 
farmer  to  work  upon  them;  but,  again,  this  is  but  one  of  the 
very  many  things  to  be  said  in  favour  of  a competent,  well- 
equipped  gang  of  road-makers — for  several  counties  if  a single 
county  of  such  extent  and  wealth  as  Middlesex  cannot  afford  the 
necessity,  or  is  timorous  over  it. 

This  ground,  for  these  reasons,  is  not  given  effect  to  as  an 
efficient  cause  of  action. 

The  third  ground  is : that  it  was  not  only  negligence,  but  in 
the  teeth  of  a statutory  prohibition,  to  put  gravel  upon  the 
highway  in  winter,  as  was  done  in  this  case,  done  designedly  as 
to  a very  considerable  portion  of  the  road,  and  done  after  the 
county  engineer  had  been  warned— pointedly  warned  by  rate- 
payers— as  to  the  impropriety  and  the  danger  of  so  doing. 

The  Municipal  Act,  1913,  provides  that  “ stone,  gravel  or 
other  material  shall  not  be  put  on  any  highway  for  the  purpose 
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of  rebuilding  or  repairing  it  during  the  winter  months  so  as  to 
interfere  with  the  use  of  sleighs,  unless  another  convenient  high- 
way is  provided  while  the  rebuilding  or  repairing  is  being 
done:”  sec.  495. 

The  Consolidated  Municipal  Act,  1903,  provided  that  “no 
stone,  gravel  or  other  material  shall  be  put  upon  the  roads  for 
repairs  during  the  winter  months  so  as  to  interfere  with  sleigh- 
ing:” sec.  558. 

It  is  said  that  the  word  “rebuilding”  was  first  brought  into 
this  enactment  by  the  Commission  charged  with  the  revision  of 
the  statute-laws  of  the  Province  in  their  revision  of  the  Muni- 
cipal Acts,  which  “revision”  was  passed  by  the  Legislature,  as 
an  Act,  after  the  accident  in  question  happened.  I have  not 
taken  time  to  inquire  whether  that  is  so  or  not,  because  it  does 
not  seem  to  me  to  be  a question  which  need  be  considered  in  the 
proper  determination  of  this  case. 

The  defendants’  position  upon  the  question  of  a statutory 
prohibition  is  this:  there  was  no  prohibition  against  rebuilding 
until  after  the  accident ; and  rebuilding  is  not  repair,  as  the  later 
enactment  shews ; and  what  was  done  was  not  repair. 

But  I am  clearly  of  opinion  that  the  work  being  done  upon 
the  highway  in  question,  and  which  was  the  cause  of  all  the 
trouble,  was  “repairs,”  within  the  meaning  of  that  word  con- 
tained in  the  558th  section  of  the  Act  of  1903 ; and,  if  so,  the  de- 
fendants purposely  did,  notwithstanding  fair  warning,  that 
which  the  statute-law  declared  that  they  should  not  do;  for, 
otherwise  than  as  to  the  meaning  of  the  word  ‘ ‘ repair,  ’ ’ the  work 
done  was  plainly,  if  not  admittedly,  of  the  character  so  pro- 
hibited. It  was  done  in  the  winter  months  so  as  to  interfere 
with  sleighing  so  much  that  the  plaintiff’s  sleigh  was  upset  to 
his  serious  bodily  injury,  and  other  sleighs  were  upset,  and  all 
sleighing  interfered  with,  in  being  forced  to  a narrow  way  along 
the  side  of  the  road  close  to  a ditch,  where,  owing  to  the 'pitch 
of  the  road  towards  the  ditch  and  the  snow  and  ice,  there  was 
difficulty  and  danger  in  driving. 

Before  the  defendants  “assumed”  the  road,  it  had  been 
graded  and  gravelled,  but  had  been  allowed  to  get  out  of  repair ; 
the  statute-imposed  duty  of  the  township,  in  which  it  is  situated, 
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to  repair  it,  had  been  neglected:  in  the  course  of  “repair”  it  had 
come  up  from  a blazed  line  to  the  stage  of  a gravelled-to-some- 
extent-road;  but  the  needs  of  traffic  had  long  called  for  more 
“repair,”  and  such  needs  were  entitled  to  that  which  they  called 
for.  The  county  “assumed”  it  for  the  purpose,  with  the  aid  of 
the  provincial  grant,  of  bringing  it  reasonably  up  to  such  needs ; 
to  perform  the  duty  of  keeping  it  in  repair  as  the  statute  re- 
quired, such  “repair”  including,  as  I have  said,  the  growth  from 
a blazed  line  to  a paved  street,  according  to  the  needs  of  traffic, 
having  regard  to  the  means  available  for  the  purpose. 

The  work,  which  the  defendants  thus  planned  to  do,  was 
merely  a re-grading  and  a re-gravelling  of  the  road,  to  be  done 
by  somewhat  primitive  methods,  though  perhaps  yet  often  un- 
avoidable methods,  because  roads  are  more  plentiful  than  are 
the  means  of  keeping  them  in  repair  by  better  methods.  The 
gravel  was  merely  to  be  dumped  and  raked,  and  left,  in  the 
middle  of  the  road,  to  be  made  compact  only  by  the  traffic  over 
it,  a method  vigorously  and  frequently  condemned  by  the  De- 
partment of  Public  Works  in  the  pamphlet  put  in  by  the  defend- 
ants at  the  trial  as  authority  for  the  methods  they  adopted ; and 
a method  which,  however  time-honoured,  or  dishonoured,  it  may 
be,  all  will  agree  should  give  way  to  the  road-roller  as  soon  as 
that  change  is  reasonably  possible.  The  defendants’  whole  duty 
under  the  Municipal  Act,  as  I have  pointed  out,  is  comprised  in 
the  elastic  word  “repair,”  which,  as  I have  said,  makes  “re- 
building” or  reconstruction,  or  whatever  other  name  may  be 
applied  to  it,  imperative  when  need  for  such  work  arises.  The 
Act  under  which  the  road  was  “assumed”  by  the  defendants 
adds — as  I have  said — the  word  “maintained” — '“ shall  be 
maintained  and  kept  in  repair;”  and  so  brings  the  defendants 
under  the  obligation  to  maintain ; and  assuredly  the  work  being 
done  was  one  of  maintenance,  as  well  as  repair — repair  being 
really  the  more  comprehensive  word:  sec.  12,  7 Edw.  VII.  ch.  16. 
This  section  also  refers  to  construction  as  well  as  repair ; another 
word  which  was  perhaps  not  necessary,  but  which  was  evidently 
intended  to  apply  to  a road  not  yet  made ; and  so  cannot  apply 
to  the  road  in  question,  which  had  long  been  constructed  up  to 
the  state  of  a gravel  road,  which  needed,  and  was  getting,  only 
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repair  for  its  improvement,  its  statute-required  improvement, 
which  the  township  ought  to  have  done,  but  did  not,  and  which 
the  defendants  assumed. 

The  contention,  strongly  pressed  by  Mr.  Elliott,  that  “re- 
pair” in  the  section  of  the  Act  of  1903  under  discussion,  was 
meant  to  apply  only  to  loads  dumped  here  or  there  in  small 
quantities;  that  it  was  not  intended  to  apply  to  any  extended 
gravelling,  seems  to  me,  notwithstanding  his  much  experience 
in  municipal  matters,  to  be  rather  the  opposite  of  that  which  the 
Legislature  said  and  meant.  Their  purpose  was  to  save  the 
travelling  public  from  the  dangers  which,  in  winter,  gravel  laid 
in  the  road  would  occasion;  the  danger  of  being  driven  from 
the  centre  to  the  sides  of  the  road,  in  sleighs.  The  difficulty  of 
finding  a suitable  track  and  remaining  in  it  when  driving  on 
steel  or  iron  shod  runners,  made  for  the  purpose  of  slipping  and 
sliding,  is  very  plainly  much  greater  than  driving  in  a “buggy” 
upon  unfrozen  responsive  ground,  where  almost  any  farmer, 
at  all  events  any  farmer’s  son,  can  drive  over  mounds  and  into 
and  out  of  ditches  in  such  a manner  as  to  make  the  inex- 
perienced imagine  that  a “buggy,”  top-heavy  and  easily  upset 
as  it  may  seem,  is  in  reality  a thing  that  cannot  be  upset.  I 
cannot  find  or  imagine  any  reason  why  an  extensive  putting  on 
of  gravel  in  winter  should  be  excluded,  and  the  putting  on  of 
small  quantities  included,  in  the  prohibition:  I can  very  easily 
find  good  reason  why  in  some  cases  the  small  quantities  would 
be  more  than  excusable,  the  case  for  instance  of  a sudden  wash- 
out, or  other  inextensive  hole,  in  the  road,  caused  in  any  of  the 
ways  that  are  by  no  means  uncommon,  or,  at  all  events,  un- 
known. It  could  hardly  be  a breach  of  the  provisions  of  either 
Act  to  repair  such  breaks,  almost,  if  not  invariably,  of  no  great 
extent,  and  to  cover,  or  make,  the  reparation  with  gravel.  It  is 
impossible  for  me  to  find  or  imagine  any  good  reason  why 
such  gravelling  as  that  in  question  is  not  within  the  mischief 
intended  to  be  prevented  by  this  legislation : why  the  like  evil  in 
the  little  extent  should  be  prohibited,  and  not  in  the  -great. 

Much  reliance  was  placed  by  the  defendants  on  the  introduc- 
tion of  the  word  ‘ * rebuilding  ” in  the  enactment  of  last  year ; 
but  it  is  quite  obvious  that  that,  or  any  other  introduction  in 
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the  later  enactment,  could  not  take  away  from  the  force  or  effect 
of  the  earlier  one,  and,  as  I have  pointed  out,  there  seems  to  me  to 
be  no  manner  of  doubt  that  the  earlier  enactment  covered  such 
work  as  that  in  question;  that  the  word  “ repair, ” used  in  the 
section  of  the  Act  imposing  the  duty  to  repair,  had  quite  too 
long  been  held  to  apply  to  such  work,  and  much  more  advanced 
work,  to  leave  any  room  for  doubt:  and  no  good  reason  can  be 
suggested  why  the  same  word  “repair,”  used  in  each  section  of 
the  same  Act — 606  and  558  of  the  Act  of  1903 — should  not  have 
the  same  meaning  attributed  to  it  in  the  one  as  in  the  other.  It  is 
not  necessary  for  me  to  consider  why  the  word  ‘ 1 rebuilding  ’ ’ was 
added  to  the  earlier  legislation ; but  we  all  know  that  verbal 
changes  were  very  extensively  made  by  the  Commission  in  their 
revision  of  very  many  enactments;  whether  this  was  an  appro- 
priate or  inappropriate  one  need  not  be  discussed ; but  I may  say 
that,  as  the  word  “build”  is  not  ordinarily  applied  to  road-mak- 
ing, it  occurred  to  me  that  it  might  have  been  meant  to  apply  to 
bridges,  though  the  word  ‘ ‘ highway  ’ ’ would  have  included  them, 
and  ordinarily  stone  or  gravel,  or  other  like  material,  is  not  part 
of  a bridge.  A very  learned  Judge,  when  a Law  Lord,  sitting 
in  the  House  of  Lords,  very  emphatically  repudiated  the  use  of 
the  word  “build”  even  as  to  a railway,  saying  ( Young  v.  ' Cor- 
poration of  Leamington  (1883),  8 App.  Cas.  517,  at  p.  528)  : “I 
desire  to  add  that  I did  not  use  the  word  ‘build’  in  speaking  of 
the  making  of  a railway.  I should  as  soon  think  of  saying. 1 build- 
ing’ a footpath.  ” And  I have  not  yet  discovered  any  other  use  of 
it  in  the  statutes  of  this  Province  respecting  the  making  of  re- 
pairs of  highways.  In  all  the  circumstances  of  the  case,  I can- 
not think  this  point  one  of  any  great  importance.  I have  to 
deal  with  what  the  law  was,  not  with  that  which  the  Legislature 
might  have  thought  it  was,  if  there  really  were  any  thought  on 
the  subject. 

How  far  the  Courts  go  in  favour  of  a suffering  plaintiff  in 
cases  of  disregard  of  a statutory  mandate,  and  of  personal  in- 
jury, is  shewn  in  the  recent  case  of  Jones  v.  Canadian  Pacific 
R.W.  Co.  (1912),  3 O.W.ft.  1404,  according  to  the  judgment  of 
the  Privy  Council  (1913),  29  Times  L.R.  773.  There  the  com- 
pany’s wrong  was  disregard  of  an  order  that  no  one  should  be 
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employed  in  certain  work,  who  had  not  undergone  a certain  eye 
and  ear  test;  a man  was  so  employed  by  them  and  an  accident 
happened;  the  company  was  held  liable  irrespective  of  whether 
any  eye  or  ear  defect  had  anything  to  do  with  the  accident,  and 
indeed  without  any  finding  of  the  jury  that  the  man  himself 
was  the  cause  of  the  accident  in  any  way. 

In  this  case,  as  I have  said,  disregard  of  the  statutory  pro- 
hibition was  directly  the  cause  of  the  plaintiff’s  injury:  if  the 
gravel  had  not  been  placed  in  the  middle  of  the  road,  he  could 
have  driven  there  quite  safely  and  comfortably;  the  new-laid, 
unrolled,  and  bare  gravel  drove  him,  and  all  others  travelling  in 
sleighs,  to  the  side  of  the  road,  slippery  and  inclining  so  as  to 
make  it  dangerous  to  traffic;  not  only  to  loaded  sleighs,  but  to 
light  “cutters.” 

And,  quite  apart  from  any  statute  upon  the  subject,  no  one 
could  but  find  that  it  is  an  act  of  negligence  to  place  gravel  in 
the  centre  of  a road  in  winter,  in  this  country,  if  that  reason- 
ably can  be  avoided.  In  ordinary  circumstances,  it  quite  un- 
necessarily adds  much  to  the  dangers  of  traffic;  and,  a minor 
evil,  is  not  as  good  for  the  road  itself,  and  so  is  seldom,  if  ever, 
done  except  in  cases  of  emergency.  As  the  defendants’  warden, 
in  his  fair  and  altogether  satisfactory  testimony  at  the  trial, 
put  it — it  is  unwise  if  avoidable.  The  gravel  ought  to  have  been 
placed  upon  the  road  in  the  previous  summer;  but  that  was  a 
wet  season,  and,  having  regard  to  present  Middlesex  methods  of 
road-repair,  that  may  have  excused  the  failure  through  that 
season ; but  it  was  not  applicable  to  the  autumn.  It  is  not  said 
that  the  autumn  was  unusually  wet.  But  the  autumn  is  not 
the  most  convenient  time  for  the  farmer,  it  is  the  time  when 
farm-needs  conflict  with  road-needs,  and  naturally  the  road  gets 
the  worst  of  it,  where  farmers,  and  not  regular  road-makers,  are 
employed.  It  probably  meant  not  only  considerable  additional 
expense  to  the  defendants,  but  also  great  difficulty,  if  not  the 
practical  impossibility,  of  getting  the  farmer  to  forgo  his  fall 
ploughing,  or  other  work,  on  his  own  farm,  to  draw  gravel  to  a 
public  road  for  the  public  benefit,  even  at  more  than  “going 
wages.”  But,  if  able  to  find  excuse  for  all  that,  I cannot  but 
-find,  on  the  whole  evidence,  that  the  gravel-laying  should  have 
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been  delayed  until  the  next  following  gravel-laying  season. 
Little,  if  any,  time  would  have  been  lost,  and  no  danger,  such  as 
that  from  which  the  plaintiff  suffered,  would  have  been  incurred. 
Again  referring  to  the  pamphlet  so  much  relied  upon  by  the  de- 
fendants and  their  engineer,  I find  much  support  for  this  view 
in  places  heavily  underlined,  apparently  by  the  county  engineer, 
but  which  evidently  were  not  enough  to  turn  him,  or  his  em- 
ployers, from  the  cheaper,  and  much  more  convenient  and  pro- 
fitable, for  the  farmers  employed,  method  of  dumping  in  winter ; 
instead  of  laying  and  rolling  in  summer.  Let  me  read  a very 
few  of  these  underlined  warnings:  “Rolling  is  essential  to  the 
construction  of  a good  stone  road.  It  is  impossible  to  build  a 
stone  road  cheaply  and  durably  without  a roller,  and  the  same 
is  true  with  regard  to  the  best  class  of  gravel  roads.  Roads 
built  of  loose  stone  take  from  one  to  three  years  of  traffic  to  con- 
solidate. During  that  time  such  roads  are  a serious  obstruction 
to  traffic.  The  consolidation  of  loosely  spread  stone  or  gravel  by 
traffic  is  a slow  process,  causing  much  inconvenience  to  travel 
during  which  the  earth  or  subsoil  becomes  mixed  with  the 
stone.”  Assuredly  little  would  have  been  gained  in  the  way  of 
packing  frozen,  loose,  dumped  gravel  during  the  winter — a one 
to  three  years’  process,  according  to  the  Department  of  Public 
Works — and  any  advantage  that  might  be  gained  in  the  spring 
would  be  more  than  off-set  by  the  disadvantages  in  the  winter, 
when  dangers  are  greatest.  The  difference  between  a council 
smiling  at  a lower  cost  than  was  expected,  and  a council  frown- 
ing at  a greater,  ought  not  to  weigh  too  much  in  the  way  roads 
are  repaired. 

On  this  ground  I cannot  but  think  the  defendants  liable  in 
damages  to  the  plaintiff,  unless  the  plaintiff  lost  such  right  by 
contributory  negligence;  that  is,  his  own  negligence. 

The  fourth  ground  of  the  plaintiff ’s  claim  is,  that  the  defend- 
ants were,  through  their  servants,  the  county  engineer  and  those 
he  employed  in  the  work,  guilty  of  misfeasance  in  needlessly 
obstructing  the  highway. 

I can  but  find  that  the  way  was  put  in  a needlessly  dangerous 
condition  by  the  defendants,  and  that  that  condition  was  the 
proximate  cause  of  the  plaintiff’s  injury. 
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The  defendants  were  quite  within  their  right,  they  tvere  but 
doing  their  duty,  in  repairing  the  road;  but  neither  right  nor 
duty  justifies  putting  needless  obtacles  in  the  way  of  the  travel- 
ling public,  for  whose  benefit  the  highways  are  maintained,  and 
who  have  the  highest  rights  respecting  them.  No  hardship  is 
imposed  upon  municipalities  in  this  respect;  they  are  not  com- 
pelled to  make  brick  without  being  provided  with  straw.  If 
their  work  cannot  be  carried  on  without  danger  to  traffic,  they 
can  close  the  highway  against  traffic  for  a time  reasonably  suffi- 
cient to  perform  their  duty  to  keep  the  road  in  repair.  If  that 
be  not  done,  it  is  their  duty  to  make  as  reasonably  safe  a way 
for  the  traffic  as  the  circumstances  will  permit,  and  to  give 
reasonable  notice,  when  it  is  not  apparent,  of  the  condition  of  the 
road.  Their  duty  in  these  respects  was  very  much,  if  not  alto- 
gether, neglected.  No  notice  was  given,  the  road  was  not  stopped 
up,  no  attempt  was  made  to  provide  a safe  way,  but  the  pub- 
lic were  left  to  pick  out  a road  as  best  they  could,  in  winter, 
with  fresh  snow  falling  from  time  to  time,  the  centre  of  the 
road  being  effectually  blocked  against  sleighs  by  the  freshly  laid 
gravel,  uncovered  with  snow.  Those  driving  over  the  road  did 
the  best  they  could : with  loaded  waggons  they  could  do  nothing 
but  drive  along  the  new  gravel  in  the  middle  of  the  road;  per- 
haps safe  enough  but  not  pleasant  or  good  for  man,  horse,  or 
waggon;  a thing  to  be  avoided,  but  it  could  not.  For  sleighs 
the  bare  gravel  was  practically  impassable,  and  they  were 
obliged  to  seek  a way  where  there  was  some  snow.  The  defend- 
ants had  failed  to  lay  or  mark  out  any  way  for  them,  as  they 
easily  might  have  done  at  the  sides  of  the  road  between  ditch 
and  fence : in  this  difficult  position,  in  which,  owing  to  the 
absence  of  any  warning  notice,  far  enough  back  upon  the  road 
to  give  them  a choice  of  another  way,  they  found  themselves, 
in  the  exercise  of  their  rights  over  the  highways,  without  any 
fault  on  their  part,  they  did  that  which  seemed  to  be  the  best 
thing  to  be  done  under  the  circumstances,  broke  a track  in  the 
new-fallen  snow  along  the  road,  between  the  gravel  and  the 
ditch,  on  the  left-hand  side,  and  held  to  that  track  until  after 
this  accident  happened.  The  road  between  the  gravel  and  the 
ditch  was  narrow — a little  over  seven  feet  in  width — and  sloping 
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towards  the  ditch  with  a fall  of  one  foot  in  twelve  wherever  the 
grading  had  been  done  in  accordance  with  the  county  engineer’s 
plans  and  his  orders.  In  such  a track,  with  had  sleighing,  it 
hardly  needed  any  evidence  that  there  was  a good  deal  of  slew- 
ing. The  county  engineer,  in  his  testimony,  given  in  a very  fair 
manner,  though  evidently  feeling  that  he  must  be  right  and 
his  opponents  wrong,  frankly  admitted  that,  under  the  circum- 
stances, if  there  were  a fall  of  one  in  twelve  in  the  road  taken 
by  the  traffic,  it  was  dangerous  to  the  plaintiff;  but  contending 
that  at  the  very  spot  where  the  accident  happened  his  plan  had 
not  been  followed;  that,  owing  to  the  hardness  of  the  road,  a 
slope  of  only  about  one  in  twenty-four  had  been  obtained;  and 
so  it  must  have  been  through  some  fault  of  the  plaintiff  himself 
that  the  accident  happened. 

Although  there  is  contradictory  testimony  on  the  subject,  the 
evidence  seems  to  me  to  be  overwhelming  that  this  narrow  track 
sloped  so  much  towards  the  ditch,  and  owing  to  the  snow  and 
frost  was  so  slippery,  that  it  was  impossible  to  prevent  slewing 
so  much  and  so  great  as  to  put  sleighs,  “cutters”  as  well  as 
loaded  sleighs,  in  much  danger  of  being  upset.  Several  were, 
and  more  would  have  been  if  those  occupying  them  had  not 
adopted  various  means  of  preventing  it,  such  as  getting  out  and 
walking,  getting  out  and  standing  on  the  higher  runner,  and 
putting  the  weight  on  the  higher  side. 

Nor  can  I have  any  doubt  that  the  plaintiff’s  upset  was 
caused  by  the  sloping  form  of  the  road ; that  his  sleigh  slewed  as 
much  as  he  and  his  son  testified  to,  and  eventually  went  over 
through  that  slewing,  which  was  unpreventible  with  the  road  in 
the  condition  in  which  it  then  was,  owing  to  the  gravel  being 
placed  in  the  middle  of  the  road  when  it  was,  and  remaining 
placed  as  it  was.  The  road  was  not  reasonably  fit  for  traffic; 
nothing  was  done  to  make  it  so ; and  no  notice  was  given  of  its 
condition.  With  the  slope  designed  and  intended  to  be  executed, 
and  which  the  Department  of  Public  Works  required,  the  road, 
thus  blocked  in  the  centre  with  gravel  against  sleighs,  and  thinly 
covered  with  snow,  could  not  but  be  dangerous,  especially  for 
top-heavy  loads,  and  yet  no  warning  notice  was  posted  and  no 
.attempt  made  to  keep  open  enough  of  the  road  to  make  it  pass- 
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able  in  safety  or  to  break  a track  elsewhere  where  the  traffic  on 
runners  might  safely  go. 

It  would  be  much  against  the  weight  of  evidence  to  find  that 
the  plaintiff’s  sleigh  did  not  upset  where  the  slope  was  as  de- 
signed, that  the  accident  happened  a few  feet  away,  where  for  a 
short  distance  the  man  in  charge  of  the  “grader”  failed  to  get 
the  right  slope.  The  sleigh  was  assuredly  more  likely  to  go 
over  where  the  greater  danger  was:  it  is  less  probable  that  it 
would  have  survived  all  the  slewing  and  danger,  only  to  fall 
when  it  reached  the  one  short  safe  spot  existing  only  through 
the  “accident”  of  the  man  employed  to  do  the  grading  failing 
there  to  obey  his  instructions  and  to  keep  to  the  scheme  of  con- 
struction without  which  there  would  not  be  any  right  to  the  pro- 
vincial grant. 

In  addition  to  the  positive  testimony  of  the  two  occupants  of 
the  sleigh,  others,  who  “righted  it”  immediately  after  the  acci- 
dent, testified  to  its  unsteadiness,  its  inclination  to  tip  over,  even 
then,  by  reason  of  the  slope  in  the  road. 

On  this  ground,  also,  I am  clearly  of  opinion,  and  find,  that 
the  defendants  were  guilty  of  negligence  which  was  the  proxi- 
mate cause  of  the  plaintiff’s  injury. 

Is,  then,  the  plaintiff  deprived  of  any  right  of  action  by 
reason  of  any  negligence  on  his  part? 

It  is  contended  for  the  defendants  that  he  is,  on  more  than 
one  ground: — - 

First,  that  he  should  not  have  gone  upon  this  road  at  all  with 
the  load  he  had.  But  can  the  defendants  fairly  contend  for  that,, 
in  the  face  of  the  fact  that  they  gave  no  warning  of  any  kind 
against  any  kind  of  traffic  over  that  road.  In  the  absence  of 
any  such  warning,  why  should  not  any  one  assume,  even  with 
the  fullest  knowledge  that  the  road  was  being  repaired,  that  a 
safe  way  through  was  provided.  It  is  impossible  for  me  to  find 
that  the  plaintiff  did  not  exercise  ordinary  care  in  travelling 
upon  this  road,  which  was  a much  travelled  one  and  the  proper- 
road  for  him  to  take  in  the  business  in  which  he  was  engaged; 
it  was  an  open  highway  without  any  kind  of  warning  posted, 
or  otherwise,  against  its  use. 

Second,  that  the  plaintiff’s  three  calves  which  he  had  in 
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the  sleigh  ought  not  to  have  been  conveyed  in  that  way,  but 
should  have  been  driven  on  foot  over  this  road.  That,  however, 
is  quite  contrary  to  common  knowledge  and  to  the  evidence. 
The  mode  of  conveyance  adopted  was  the  better  way  for  man 
and  beast;  indeed,  on  such  a road,  in  such  weather,  with  such 
animals,  the  task  of  driving  them  would  have  been  at  least  very 
much  more  difficult  than  it  is  merely  to  speak  about,  unfair  to 
and  not  in  the  interest  of  man  or  beast. 

Third,  that  the  way  in  which  the  calves  were  placed  in  the 
sleigh  was  negligent ; but  the  evidence  is  all  the  other  way : they 
were  in  two  boxes,  one  in  one  and  the  other  two  in  the  other ; and 
all  securely  tied  by  the  head.  There  is  nothing  in  this  point. 

Fourth,  that,  having  found  the  road  so  dangerous  that  the 
plaintiff  and  his  son  both  got  out  and  walked ; they  should  have 
so  continued  until  they  were  past  the  place  where  the  accident 
happened.  They  testified  that  they  thought  they  were  over  the 
worst  of  it  and  might  safely  get  into  the  sleigh  again ; and  it  seems 
to  me  that  it  cannot  reasonably  be  found  that  in  doing  that  they 
did  any  more  in  their  own  ease  than  reasonable  men  'ordinarily 
would  do.  It  is  to  be  borne  in  mind  that  a municipality’s  duty 
to  keep  a highway  in  repair  is  not  well  performed  in  keeping 
it  in  such  bad  repair  that  the  traveller  is  obliged  to  take  such 
unusual  precautions  for  his  own  safety  as  to  save  the  negligent 
corporation  from  such  actions  as  these  by  taking  altogether  upon 
himself  the  whole  duty  of  avoiding  injury  at  the  dictation  of 
that  which  is  said  to  be  a first  law  of  nature — self-preservation. 
It  would  at  least  be  hard  upon  those  who  are  entitled  to  a road 
in  repair  if  they  could  be  told  that  it  is  a complete  answer  to 
their  complaint,  based  upon  the  neglect  of  the  duty  to  repair, 
that  they  did  not  longer  continue  to  walk  in  the  slush  and  snow ; 
that  their  failure  to  abandon  their  right  to  be  driven  in  the 
sleigh,  and  to  continue  walking  in  such  a road  on  such  footing, 
completely  absolved  those  who  neglected  their  statute-imposed 
duty  to  repair  from  all  the  statute-imposed  consequences  of 
such  neglect. 

And  fifth,  that  the  plaintiff  should  not  have  followed  the 
beaten  track,  but  should  have  crossed  to  the  north  side  of  the 
road  and  have  broken  a new  track  there  between  the  ditch  and 
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the  fence.  For  more  than  one  sufficient  reason  that  contention, 
however,  has  no  weight  in  my  mind;  indeed,  if  the  defendants 
had  taken  that  course,  and  had  “come  to  grief,”  the  charge  of 
contributory  negligence  would,  as  it  seems  to  me,  have  had  more 
force.  It  might  well  be  said  that  one  who,  finding  himself  in  a 
bad  piece  of  road,  but  seeing  the  track  over  which  others  must 
have  passed  safely,  rejects  it  and  takes  his  chances  in  breaking 
a new  one,  if  not  reckless,  certainly  takes  some  risk  upon  himself. 
But  in  any  case  the  defendants  had  no  right  to  put  travellers 
upon  a much  travelled  road  to  any  such  lottery  as  following  a 
bad  track,  which  others  had  gone  over  safely,  or  else  breaking 
out  of  it  into  a new  one,  which  might  be  worse.  If  there  were  a 
safe  way  between  ditch  and  fence — off  the  travelled  part  of  the 
road — on  the  north  side,  they  should  have  made  a way  to  it  and 
have  pointed  it  out  plainly;  instead  of  that,  there  was  nothing 
whatever  to  point  to  any  other  way  than  that  which  the  plain- 
tiff took.  In  order  to  go  in  the  way  it  is  now  said  he  should  have 
gone,  it  would  have  been  necessary,  first,  to  cross  the  bare  gravel 
heap  of  considerable  height,  then  the  ditch  on  the  right-hand 
side  of  the  road,  and  then  to  have  proceeded  along  a part  of  the 
highway  not  intended  for  traffic;  if  he  had  done  all  or  any  of 
these  things,  and  suffered,  can  it  be  doubted  that  the  defendants 
themselves  would  have  been  strongest  in  condemnation  of  him  for 
“flying  to  the  devil  he  did  not  know  instead  of  sticking  to  the 
devil  he  did  know.”  Indeed,  this  contention  seems  to  me  to 
harm  rather  than  help  the  defendants ; it  accentuates  their  want 
of  care  in  obstructing  the  highway  in  winter,  without  either 
stopping  traffic  over  it  or  else  providing  a safe  way  through, 
a thing  which  might  easily  have  been  done  at  very  little  cost ; 
but  nothing  was  done,  notwithstanding  ample  warning  from 
disinterested  ratepayers.  I mean  disinterested  in  this  litigation 
further  than  their  remote  interest,  adverse  to  the  plaintiff,  in 
common  with  other  ratepayers  who  provide  all  the  means  from 
which  claims  such  as  this,  if  successful,  must  be  paid.  In  the 
pamphlet  before  referred  to,  travellers  are  likened  to  sheep  in 
the  way  they  follow  one  another.  But  the  simile  is  inapt  in 
any  such  case  as  this.  The  traveller  exercises  his  judgment 
soundly : in  a dilemma  he  concludes  that  it  is  better  to  follow  the 
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track  over  which  he  sees  that  many  must  have  passed  in  safety, 
than  break  a new  one,  which  may  he  a worse  one,  for  aught  he 
knows,  as  well  as  being  one  which  the  judgments  of  all  those 
who  have  gone  before  him  have  rejected. 

It  follows  from  what  I have  said  that  I cannot  find  that  the 
accident  was  caused  by  anything  other  than  the  condition  of 
the  road. 

The  suggestion  that  movement  of  the  calves  caused  it  is  hut 
a suggestion ; there  is  no  testimony  in  support  of  it : all  the  testi- 
mony on  the  subject  is  positive  that  such  was  not  in  any  way 
the  cause  of  the  accident ; and  it  is  not  like  a case  in  which  there 
is  no  other  very  probable  way  of  accounting  for  it. 

There  is,  indeed,  very  much  direct  testimony,  and  evidence, 
of  the  dangerous  character  of  the  road  and  the  difficulty  of  even 
light  sleighs  keeping  their  “equilibrium”  on  it;  of  much  slew- 
ing, and  of  a ridge  of  snow  caused  by  the  slewing ; and,  of  course, 
the  natural  and  also  inevitable  result  of  such  slewing  in  such 
weather;  all  of  which  is  in  the  nature  of  “the  proof  of  the 
pudding,”  and  affords  a much  more  probable  cause  of  the  acci- 
dent than  any  imagined  movement  of  the  tied  calves  can. 

It  must  also  be  borne  in  mind  that  we  are  dealing  with  a track 
only  about  seven  feet  wide  and  sloping  one  in  twelve  to  a ditch : 
a twTenty-four  foot  road  with  a like  slope  each  way  is  obviously 
an  entirely  different  thing;  upon  it  there  is  the  possibility  of 
keeping  on  an  even  keel  except  in  the  short  distances  required 
to  turn  out  for  other  vehicles  travelling  in  the  same  manner  in 
the  opposite  direction;  and  we  are  dealing  with  such  a narrow 
strip  when  slippery  with  snow  and  ice,  and  with  the  slewing  of 
other  sleighs.  For  even  a human  being,  with  all  its  intelligence 
and  agility,  a slippery  walk  of  any  kind,  with  a slope  of  one  in 
twelve,  is  not  very  comfortable  or  free  from  danger  of  falls ; 
and  in  this  case  we  have  to  consider  not  such  a being  but  an 
inanimate  “pair  of  hobs”  made  and  shod  especially  for  slipping 
and  sliding  as  much  as  possible. 

In  order  that  it  may  not  appear  to  have  been  overlooked,  I 
should  perhaps  refer  to  the  testimony  of  the  witness  iStaunton, 
who  testified  that  the  plaintiff’s  son,  on  the  evening  after  the 
accident,  told  him  that  one  of  the  horses  had  bit  at  the  other,  and 
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just  then  the  accident  happened;  the  son  had,  of  course,  in  his 
testimony,  denied  ever  having  made  such  a statement,  saying 
also  that  he  never  had  any  conversation  with  the  witness  on  the 
subject,  or  been  where  the  witness  said  it  took  place,  at  the  time 
when  it  was  said  to  have  taken  place.  If  it  were  true  that  the 
accident  had  happened  just  when  such  a thing  took  place,  the 
fact  would  strengthen  the  defendants’  case  that  it  was  not  the 
condition  of  the  road  that  caused  the  accident,  how  much  or 
how  little  need  not  be  considered.  But  it  must  he  borne  in 
mind  that  this  evidence  could  be  given,  and  was  given, 
only  for  the  purpose  of  discrediting  the  testimony  of  the 
plaintiff’s  son,  who  also  was  merely  a witness  in  the  case. 
It  would  he  different  if  the  plaintiff  had  made  any  such 
statement;  it  would  be  an  admission  making  against  his  claim, 
provable  against  him  whether  he  was  called  as  a witness 
and  contradicted  it  or  not.  Evidence  such  as  this,  for  what- 
ever purpose  it  may  be  given,  is  ordinarily  not  of  the  greatest 
weight ; it  is  ordinarily  hampered  with  these  difficulties : Is  the 
witness  who  testifies  to  contradict  the  other  witness  to  he  be- 
lieved in  the  face  of  the  denial  of  such  witness  ? Is  the  memory 
of'  the  witness,  only  as  to  words  said  in  a moment  or  so  by  an- 
other, to  he  implicitly  relied  upon?  Did  he  quite  hear  and 
understand  what  the  other  said?  Did  the  other  quite  say  what 
he  meant,  nothing  more  or  less?  And  was  he  telling  the  truth 
in  that  which  was  said?  Staunton  gave  his  evidence  in  a man- 
ner that  impressed  me  as  quite  sincere,  and  it  was  not  in  any 
way  shewn  that  he  had  any  interest  in  the  matter,  except  the 
somewhat  remote  one  of  being  a taxpayer  on  property  in  the 
county;  hut  he  frankly  admitted  that  he  had  been  ill,  in  a 
hospital,  for  a short  time,  for  some  ailment  affecting  his  mind 
and  memory ; . and  the  testimony  of  the  plaintiff ’s  son  was  also 
such  as  impressed  me  favourably;  he  seemed  to  be  a very  in- 
telligent young  man,  and  one,  at  his  time  of  life  and  having  so 
much  interest  in  the  matter,  unusually  fair  and  candid.  Then, 
too,  although  he  told  the  story  of  the  accident  to  those  who  came 
up  immediately  after  it,  and  doubtless  to  many  others,  yet  no 
one  else  was  called  to  contradict  him  in  such  a manner  in  any 
way;  and  there  really  was  nothing  else  in  all  the  evidence,  or 
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in  the  probabilities,  pointing  to  anything  of  the  sort  having 
happened,  or,  if  it  happened,  having  caused  the  accident ; and, 
as  the  witness  Staunton  fairly  put  it,  it  was  not  a matter  of 
very  much  importance;  it  is  a very  common  thing  for  one 
horse  of  a team  to  make  a nip  at  the  other ; and  nearly  always  a 
very  harmless  thing.  On  any  such  evidence  as  this  it  is  impos- 
sible to  overturn  the  great  weight  of  evidence,  including  the 

probabilities,  that  the  condition  of  the  road  was  the  real  cause 

df  the  accident. 

The  plaintiff,  then,  being  entitled  to  recover,  what  should 
he  have?  He  should  have  reasonable  compensation  under  all 
the  circumstances  of  the  case;  and  the  evidence  adduced  at 
the  trial  makes  the  task  of  ascertaining  the  amount  of  such 
compensation,  usually  difficult  in  such  cases,  easier  than 
usual.  Evidence  has  been  given  from  which,  with  no  diffi- 
culty, his  actual  loss  in  money  can  be  computed;  and  the 

physicians  and  surgeons  examined  as  witnesses  on  each  side 
were  quite  agreed  as  to  the  nature  and  extent  of  the  bodily 
injuries  sustained  by  the  plaintiff,  as  to  his  present  condition, 
and  as  to  what  the  future  has  in  store  for  him  in  respect  of  his 
injuries. 

His  outlay  in  money  in  the  way  of  medical  and  surgical 
treatment  and  incidentals  directly  and  indirectly  connected  with 
it,  I find  to  be  $75. 

His  loss  through  being  unable  to  attend  to  his  own  farm  work 
and  business  I find  to  be  $225.  It  is  to  be  remembered  that  his 
disability  came  unexpectedly  and  suddenly,  when  it  might  have 
been  very  difficult  to  have  found  any  one  who  could  and  would 
have  worked  as  well  as  he  himself  would  have  done  if  he  had  not 
been  injured. 

For  his  pain  and  suffering  $300  seems  to  me  to  be  a very 
reasonable  amount,  less  perhaps  rather  than  more  than  he 
should  be  awarded  in  this  respect;  however,  I find,  ancl  award, 
that  sum  to  be,  and  as,  reasonable  compensation,  under  all 
the  circumstances  of  the  case,  in  this  respect. 

In  regard  to  future  physical  disability  by  reason  of  the  acci- 
dent, and  to  possible  future  pain  and  suffering,  things  not 
unknown  after  the  fracture  of  a right  arm — a break  which  all 
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the  physician  and  surgeon  witnesses  described  as  a bad  one,  and 
which  has  shortened  the  arm  an  inch  or  more,  preventing  upward 
and  backward  motions  very  perceptibly,  and  which  also,  accord- 
ing to  one  of  such  witnesses  at  least,  causes  impairment  by 
reason  of  shorter  leverage — an  award  of  $400  I consider  also  a 
very  reasonable  award,  not  erring  in  being  too  much.  In  that  I 
make  no  allowance  for  the  injury  to  the  man’s  body  from  which 
he  suffered,  but  from  which  I find  that  he  has  now  recovered, 
and  I also  take  into  consideration  his  age — 61 — and  the  falling 
off  in  ability  to  work  which  naturally  comes  with  increasing 
years  after  his  present  age,  as  well  as  the  other  possible,  as  well 
as  certain,  chances  and  changes  of  human  life. 

There  will  be  judgment  for  the  plaintiff;  and  $1,000  dam- 
ages, with  costs  of  action. 


[APPELLATE  DIVISION.] 

Wood  v.  Grand  Valley  R.W.  Co. 

Contract — Subscription  for  Bonds  of  Railway  Company — Undertaking  to 
Construct  Branch  Line — Signature  to  Agreement — Liability  of  Com- 
pany— Personal  Liability  of  President — Prior  Parol  Agreement — 
Money  Paid  on  Faith  of  Undertaking — Breach — Damages — Method  of 
Assessment — Failure  of  Consideration — Absence  of  Evidence  as  to  Loss 
— Difficulty  of  Assessment — Reference. 

The  judgments  of  Middleton,  J.,  26  O.L.R.  441,  and  of  a Divisional  Court 
of  the  High  Court  of  Justice,  27  O.L.R.  556,  were  affirmed  as  to  the 
liability  of  the  defendant  railway  company  and  the  defendant  P.  for 
such  damages  as  the  plaintiffs  had  sustained  by  reason  of  the  breach  of 
the  agreement  entered  into  between  the  railway  company  and  P.  and  the 
plaintiffs;  and  also  as  to  the  conclusion  that,  even  if  the  agreement  was 
not  signed  by  P.  except  in  his  capacity  of  president  of  the  railway  com- 
pany, he  was  hound  by  the  parol  agreement  which  he  had  entered  into 
as  to  the  extension  of  the  railway  to  St.  'George  and  the  other  matters 
dealt  with  in  the  written  document. 

And  held,  that  the  provision  of  the  document  as  to  making  through  traffic 
arrangements  with  the  Canadian  Pacific  Railway  Company  was  not  so 
qualified  and  controlled  by  the  subsequent  provision  as  to  P.  doing  all 
things  lawful  to  secure  those  arrangements  that  the  latter  was  all  that 
he  bound  himself  to  do ; there  was  nothing  in  the  later  provision  incon- 
sistent with  the  obligation  being,  as  the  language  used  in  the  earlier  pro- 
vision imported,  an  absolute  one. 

Held,  as  to  the  damages,  that  the  mode  of  assessment  adopted  by  the  Divi- 
sional Court  was  erroneous,  in  that  it  practically  gave  to  the  plaintiff 
companies  judgment  for  the  recovery  of  the  price  they  paid  for  the 
bonds — relief  they  were  entitled  to  only  if  the  consideration  had  wholly 
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failed,  which  it  had  not,  for  the  reasons  given  by  Middleton,  J. ; and 
the  method  of  assessment  was  also  open  to  the  objection  that  it  was 
substantially  the  same  as  that  declared  improper  in  Village  of  Brighton 
v.  A us  ton  (1892),  19  A.R,.  305. 

The  plaintiffs  were  entitled  to  more  than  nominal  damages;  but  there 
was  an  entire  absence  of  evidence  to  supply  the  data  upon  which  the 
amount  of  the  loss  sustained  by  the  plaintiffs  by  the  breach  of  the  agree- 
ment could  be  ascertained ; and  any  estimate,  in  the  absence  of  such  evi- 
dence, would  be  practically  guess-work. 

Difficulty  in  ascertaining  the  amount  of  the  loss  is,  however,  no  reason 
for  not  giving  substantial  damages:  Chaplin  v.  Hicks,  [1911]  2 K.B. 
786;  and  the  judgment  of  the  Divisional  Court  should  be  varied  by  de- 
claring the  plaintiffs  entitled  to  recover  from  the  railway  company  and 
P.  the  damages  sustained  by  reason  of  the  breaches  of  the  agreement, 
and  directing  a reference  to  ascertain  the  amount  of  such  damages. 


Appeal  by  the  defendant  Pattison  and  cross-appeal  by  the 
plaintiffs  from  the  order  of  a Divisional  Court  of  the  High 
Court  of  Justice,  the  reasons  for  which  are  reported  in  27  O.L.R. 
556,  affirming  with  a variation  the  judgment  of  Middleton,  J., 
26  O.L.R,  441. 


September  15.  The  appeal  and  cross-appeal  were  heard  by 
Meredith,  C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

C.  J.  Holman,  K.C.,  for  the  defendant  Pattison.  If  the 
plaintiffs  be  entitled  to  damages  at  all,  they  should  be  only 
nominal  damages.  Both  the  learned  trial  Judge  and  the  Divi- 
sional Court  are  in  error  in  their  respective  methods  of  assess- 
ing the  damages — the  Divisional  Court,  because  it  practically 
gave  the  respondent  companies  judgment  for  the  recovery 
of  the  price  which  they  gave  for  the  bonds,  which  could 
only  have  been  given  rightly  if  the  consideration  had  wholly 
failed ; the  learned  trial  Judge,  because  his  estimate  of  the  loss 
sustained  by  the  breach  of  the  agreement  was  practically  guess- 
work. There  was  no  such  evidence  given  as  would  form  a basis 
for  the  ascertainment  of  the  loss  sustained  by  the  breach  of  the 
agreement:  Village  of  Brighton  v.  Auston  (1892),  19  A.R,  305; 
Sapwell  v.  Bass,  [1910]  2 K.B.  486.  If  Chaplin  v.  Hicks,  [1911] 
2 K.B.  786,  is  authority  for  the  proposition  that  the  Court  can 
value  a chance,  then  that  case  is  distinguishable  from  ours.  On 
the  question  of  damages,  I also  refer  to  Williams  v.  Stephenson 
(1903),  33  S.C.R.  323;  Sedgwick  on  Damages,  8th  ed.,  p.  245; 
Dullea  v.  Taylor  (1874),  35  U.C.R.  395;  Fitzsimmons  v.  Chap- 
man (1877),  37  Mich.  139;  Town  of  Whitby  v.  Grand  Trunk 
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R.W.  Co.  (1902),  3 O.L.R.  536.  Evidence  of  the  intention  of  the 
parties  to  the  agreement  should  not  have  been  received:  Inglis 
v.  Buttery  (1878),  3 App.  Cas.  552,  at  p.  572;  American  and 
English  Encyclopaedia  of  Law,  2nd  ed.,  vol.  6,  p.  796;  Township 
of  Nottawasaga  v.  Hamilton  and  North  Western  R.W.  Co. 
(1888),  16  A.R.  52.  The  agreement,  if  there  was  one,  was  in- 
definite. There  are  no  parties  mentioned  in  it ; nor  does  it  pro- 
vide for  the  operation  of  the  railway  after  construction : Dicey 
on  Parties  to  an  Action,  p.  104;  Wetherell  v.  Langston  (1847),  1 
Ex.  634,  at  p.  644.  The  agreement  was  signed  by  the  appellant 
only  as  president  of  the  railway  company.  Under  the  provision 
in  the  agreement  as  to  making  through  traffic  arrangements  with 
the  Canadian  Pacific  Railway  Company,  the  appellant  was  only 
bound  to  do  all  things  lawful  to  secure  these  arrangements.  I 
refer  to  the  authorities  cited  before  the  Divisional  Court.  The 
appellant  should  have  been  allowed  costs  by  the  Divisional  Court 
on  account  of  the  large  reduction  in  the  amount  of  the  judgment 
made  by  that  Court. 

G.  H.  Watson,  K.C.,  and  Grayson  Smith,  for  the  defendants 
the  Grand  Valley  Railway  Company.  The  company  had  no 
power  to  construct  the  railway  to  St.  George,  as  can  be  seen  by  a 
reference  to  the  Company’s  Acts  of  incorporation;  nor  had 
Pattison  authority  to  bind  the  company  to  any  such  agreement. 

G.  F.  Shepley,  K.C.,  and  J.  Harley,  K.C.,  for  the  plaintiffs. 
As  to  the  railway  company,  as  a corporation,  being  bound  by 
the  agreement,  we  submit  that  it  is  liable.  The  company  can- 
not take  our  money  and  refuse  to  carry  out  the  contract.  The 
judgment  is  also  right  in  holding  the  defendant  Pattison  per- 
sonally liable.  As  to  the  damages,  we  contend  that  the  plain- 
tiffs should  recover  the  amount  which  they  paid  for  the  bonds  of 
the  railway  company : Griffith  v.  Richard  Clay  & Som  Limited, 
[1912]  2 Ch.  291. 

December  15.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  defendant  Pattison 
from  the  order  of  a Divisional  Court  dated  the  30th  December, 
1912,  affirming  with  a variation  the  judgment  dated  the  7th  June, 
1912,  which  Middleton,  J.,  directed  to  be  entered,  after  the  trial 
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of  the  action  before  him,  sitting  without  a jury,  at  Brantford, 
on  the  26th  May,  1912;  and  there  is  a cross-appeal  by  the  re- 
spondents from  the  order  of  the  Divisional  Court  in  so  far  as 
it  reduced  the  damages  awarded  by  the  trial  Judge. 

The  reasons  for  judgment  of  the  trial  Judge  are  reported 
(1912),  26  O.L.R.  441;  and  those  of  the  Divisional  Court 
(1912),  27  O.L.R.  556;  and  the  facts  are  there  'fully  stated. 

We  see  no  reason  for  differing  from  the  conclusions  of  the 
trial  Judge  and  the  Divisional  Court  as  to  the  liability  of  the 
railway  company  and  of  the  appellant  for  such  damages  as  the 
respondents  have  sustained  by  reason  of  the  breach  of  the  agree- 
ment entered  into  between  the  railway  company  and  Pattison 
and  the  respondents.  There  was  ample  evidence  to  shew  that 
the  railway  company  acted  upon  and  obtained  the  benefit  of  the 
agreement  and  to  establish  that  the  obligations  of  the  agreement 
were  to  rest  upon  the  appellant  personally,  as  well  as  upon  the 
railway  company.  It  is  not  necessary  to  consider  the  question 
raised  by  Mr.  Smith  on  behalf  of  the  railway  company  as  to 
the  authority  of  the  company  to  construct  a line  from  Blue 
Lake  to  St.  George ; for,  even  if  it  had  not  that  authority  at  the 
time  when  the  agreement  was  made,  the  agreement  which  it 
entered  into  is  wide  enough  to  include  an  obligation  to  obtain  it. 

It  was  argued  by  Mr.  Holman  that  the  document  which  was 
drawn  up  when  the  agreement  was  concluded  was  not  signed  by 
the  appellant  except  in  his  capacity  as  president  of  the  rail- 
way company.  I am  not  satisfied  that  this  contention  is  well- 
founded;  but,  even  if  it  were,  I agree  with  the  view  of  the  trial 
Judge  and  the  Divisional  Court  that  the  appellant  was  bound  by 
the  parol  agreement  which  he  had  entered  into  as  to  the  exten- 
sion of  the  railway  to  St.  George  and  the  other  matters  dealt 
with  in  the  written  document. 

It  was  also  contended  by  Mr.  Holman  that  the  provision  of 
the  document  as  to  making  through  traffic  arrangements  with  the 
Canadian  Pacific  Railway  Company  was  qualified  and  controlled 
by  the  subsequent  provision  as  to  the  appellant  doing  all  things 
lawful  to  secure  these  arrangements,  and  that  the  latter  was  all 
that  he  bound  himself  to  do.  I am  unable  to  agree  with  that 
contention;  there  is  nothing  in  the  later  provision  inconsistent 
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with  the  obligation  being,  as  the  language  used  in  the  earlier 
provision  imports,  an  absolute  one. 

There  is  more  difficulty  as  to  the  damages.  The  contention 
of  the  respondents  throughout  has  been  that  they  are  entitled 
to  recover  what  they  paid  for  the  bonds  of  the  railway  company 
which  were  purchased  on  the  faith  of  the  agreement.  The  trial 
Judge  decided,  and  rightly  so  we  think,  that  the  respondents 
were  not  entitled  to  that  relief,  because  it  could  not  be  said  that 
the  consideration  had  failed;  and  he  assessed  the  damages  at 
$10,000,  being  of  opinion  that  the  loss  of  the  benefits  which 
might  reasonably  be  expected  to  have  flowed  from  the  perform- 
ance of  the  agreement  was  at  least  that  sum. 

The  Divisional  Court  took  a different  view  of  the  matter,  and 
came  to  the  conclusion  that  only  the  two  respondent  companies 
had  sustained  damages  beyond  nominal  damages,  and  that  the 
sums  paid  by  them  for  the  bonds  they  purchased  ($1,940  each) 
afforded  “some  approximation  of  the  amount  of  damages 
sustained,  as  representing  the  amount  practically  lost  by  rely- 
ing on  the  word  of  Pattison,  ” and  varied  the  judgment  of  the 
trial  Judge  by  reducing  the  damages  to  $3,880  and  “giving  to 
the  other  plaintiffs  the  $10  paid  into  Court,  as  nominal  dam- 
ages.” 

I am,  with  great  respect,  of  opinion  that  the  mode  of  assess- 
ing the  damages  adopted  by  the  Divisional  Court  was  erroneous. 
It  is  practically  giving  to  the  respondent  companies  judgment 
for  the  recovery  of  the  price  they  paid  for  the  bonds — relief 
they  were  entitled  to  only  if  the  consideration  had  wholly  failed ; 
and  I agree  with  the  view  of  the  trial  Judge  that  they  were  not 
entitled  to  that  relief,  for  the  reasons  which  he  gives  for  so 
holding. 

The  method  of  assessing  the  damages  adopted  by  the  Divi- 
sional Court  was  also,  I think,  open  to  the  objection  that  it  is 
substantially  the  same  as  that  which  this  Court  held  in  Village 
of  Brighton  v.  Auston,  19  A.R.  305,  to  be  an  improper  one. 

Nor  am  I able  to  agree  with  the  contention  of  the  counsel  for 
the  appellant  that  the  respondents  were  not  entitled  to  more 
than  nominal  damages. 

That  the  motive  which  led  the  respondents  to  purchase  the 
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bonds  was  the  desire  to  secure  the  extension  of  the  railway  to 
St.  George  and  the  traffic  arrangements  with  the  Canadian 
Pacific  Railway  Company  for  which  the  agreement  provides,  is 
not  open  to  question,  and  that  they  anticipated  that  important 
benefits  to  them  individually,  and  apart  from  those  which  they 
would  share  with  the  inhabitants  of  the  locality,  would  follow 
if  that  should  be  accomplished,  is  also  beyond  question;  and 
there  was  evidence  upon  which  it  was  open  to  the  trial  Judge 
to  find  that  there  was  a reasonable  probability  that  these  antici- 
pations would  have  been  realised,  measurably  at  least,  if  the 
agreement  had  been  performed. 

There  was,  however,  an  entire  absence  of  evidence  to  supply 
the  data  upon  which  the  amount  of  the  loss  sustained  by  the 
breach  of  the  agreement  could  be  ascertained.  There  was 
nothing  to  shew  the  extent  of  the  business  carried  on  by  the  re- 
spondents at  St.  George  or  the  amount  of  ‘'freight”  that  was 
shipped  to  or  from  their  manufactories,  or  the  expense  of  team- 
ing it  to  or  from  the  stations  of  the  existing  railways  which 
serve  the  district  in  which  St.  George  is  situate,  nor  was  there 
any  evidence  as  to  the  effect  or  probable  effect  in  reducing 
freight  rates  and  those  expenses  which  would  have  resulted  if 
the  agreement  had  been  implemented  by  the  extension  of  the 
railway  and  the  making  of  the  traffic  arrangements  for  which 
it  provides. 

In  the  absence  of  evidence  of  this  character,  any  estimate  of 
the  loss  sustained  by  the  breach  of  the  agreement  is,  I think, 
practically  guess-work:  Williams  v.  Stephenson,  33  S.'C.R.  323. 

There  are,  no  doubt,  cases  in  which  it  is  impossible  to  say 
that  there  is  any  loss  assessable  as  damages  resulting  from  the 
breach  of  a contract,  but  the  Courts  have  gone  a long  way  in 
holding  that  difficulty  in  ascertaining  the  amount  of  the  loss  is 
no  reason  for  not  giving  substantial  damages,  and  perhaps  the 
furthest  they  have  gone  in  that  direction  is  in  Chaplin  v.  Hicks, 
[1911]  2 K.B.  786.  In  that  case  the  plaintiff,  owing,  as  was 
found  by  the  jury,  to  a breach  by  the  defendant  of  his  contract, 
had  lost  the  chance  of  being  selected  by  him  out  of  fifty  young 
ladies  as  one  of  twelve  to  whom,  if  selected,  he  had  promised  to 
give  engagements  as  actresses  for  a stated  period  and  at  stated 
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wages,  and  the  action  was  brought  to  recover  damages  for  the 
breach  of  the  contract,  and  the  damages  were  assessed  by  the 
jury  at  £100.  The  defendant  contended  that  the  damages  were 
too  remote  and  that  they  were  unassessable.  The  first  conten- 
tion was  rejected  by  the  Court  as  not  arguable,  and  with  regard 
to  the  second  it  was  held  that  “ where  it  is  clear  that  there 
has  been  actual  loss  resulting  from  the  breach  of  contract,  which 
it  is  difficult  to  estimate  in  money,  it  is  for  the  jury  to  do  their 
best  to  estimate;  it  is  not  necessary  that  there  should  be  an 
absolute  measure  of  damages  in  each  case : ’ ’ per  Fletcher  Moul- 
ton, L.J.,  at  p.  795. 

Sapwell  v.  Bass , [1910]  2 K.B.  486,  as  explained  by  the  same 
Lord  Justice  in  Chaplin  v.  Hicks,  [1911]  2 K.B.  at  p.  797,  is 
not  inconsistent  with  that  case. 

It  will  be  observed  that  the  plaintiff  in  Chaplin  v.  Hicks 
furnished  all  the  data  for  estimating  her  damages  that,  in  the 
circumstances  of  the  case,  it  was  possible  for  her  to  give ; while 
in  the  case  at  bar  the  respondents  failed  to  supply  the  data  I 
have  mentioned,  and  which  it  was  in  their  power  to  furnish, 
and  which,  if  furnished,  would  have  assisted  in  arriving  at  a 
conclusion  as  to  the  loss  they  had  sustained  by  the  breach  of  the 
contract  of  which  they  complain.  No  doubt,  even  if  such  data 
had  been  furnished,  the  ascertainment  of  the  amount  of  the 
loss  would  have  been  a difficult  matter,  but  not  so  difficult  as  to 
warrant  the  conclusion  that  the  damages  were  not  susceptible 
of  assessment. 

It  was  said  by  Mr.  Holman  that  the  agreement  makes  no 
provision  for  the  operation  of  the  railway  after  it  should 
be  built ; but,  if  that  be  the  case,  the  only  result  is,  that  another 
difficulty  will  be  added  to  those  which  exist  in  assessing  the 
damages,  as  the  tribunal  which  assesses  them  will  have  to  take 
into  consideration  the  probability  that  the  railway  would  have 
been  operated  if  it  had  been  built. 

Upon  the  whole,  I am  of  opinion  that  the  order  of  the  Divi- 
sional Court  should  be  discharged  and  the  judgment  of  the 
trial  Judge  vacated,  and  that  there  should  be  substituted  for 
them  a judgment  declaring  that  the  respondents  are  entitled 
-to  recover  from  the  appellant  and  the  railway  company  the 
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damages  sustained  by  the  respondents  by  reason  of  the  breaches 
of  the  agreement  in  the  pleadings  mentioned,  of  which  they 
complain,  directing  a reference  to  ascertain  the  amount  of  the 
damages,  ordering  the  appellant  and  the  railway  company  to 
pay  to  the  respondents  their  costs  up  to  and  inclusive  of  the 
trial,  and  reserving  further  directions  and'  the  question  of  costs 
subsequent  to  the  trial,  except  those  of  the  appeals  to  the  Divi- 
sional Court  and  to  this  Court,  until  after  the  report  on  the 
reference,  and  that  there  should  be  no  other  costs  or  any  costs 
of  any  of  the  appeals  to  any  of  the  parties;  and  the  cross- 
appeal  of  the  respondents  in  the  main  appeal  should  be  dis- 
missed without  costs. 

Judgment  accordingly . 


[APPELLATE  DIVISION.] 

Addison  v.  Ottawa  Auto  and  Taxi  Co. 

Fraud  and  Misrepresentation — Sale  of  Motor  Car — Fraudulent  Misrepre - 
sentation  Inducing  Contract — ■“ Perfectly  New  Car” — Right  of  Pur- 
chaser to  Rescind — Return  of  Purchase-price — Prompt  Repudiation 
after  Discovery  of  History  of  Car — Ability  to  Make  Restitution- 
Equitable  Relief — Compensation  for  Use  and  Deterioration  of  Car — 
Set-off  of  Interest  on  Purchase-price. 

The  defendant  company  sold  the  plaintiff  a motor  car,  representing  to  hei 
that  it  was  “a  perfectly  new  car,”  which  was  untrue;  as  soon  as  the 
plaintiff  discovered  that  the  car  was  not  a new  one,  but  had  been  used, 
damaged,  and  repaired,  she  repudiated  the  contract;  but  she  had  then 
used  the  car  for  seven  or  eight  months:  — 

Held , upon  the  evidence,  that  the  untrue  representation  made  by  the  defend- 
ant company,  or  its  manager,  was  made  with  intent  to  mislead  the  plain- 
tiff, and  was  a fraudulent  misrepresentation,  upon  which  the  plaintiff 
relied  and  by  which  she  was  induced  to  purchase  the  car. 

Held , therefore,  that  the  plaintiff  was  entitled  to  rescind;  and  that  the 
fact  that  she  could  not  restore  the  car  in  precisely  the  same  condition 
that  it  was  when  she  bought  it,  by  reason  of  its  use  in  the  meantime, 
should  not  stand  in  the  way  of  the  plaintiff  being  relieved  from  the 
contract  and  recovering  the  money  paid  for  the  car — justice  being  done 
by  allowing  as  compensation  for  any  deterioration  in  the  car  and  for 
the  use  of  it  by  the  plaintiff  the  amount  of  the  interest  on  the  purchase- 
price,  to  which  she  would  have  been  entitled. 

Erlanger  v.  New  Sombrero  Phosphate  Co.  (1878),  3 App.  Cas.  1218,  1278- 
9,  followed. 

Judgment  of  Boyd,  C.,  affirmed. 

Action  to  recover  the  purchase-price  of  a Russell  motor 
car  which  the  plaintiff  bought  from  the  defendant  company  for 
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$2,400,  and  which,  she  alleged,  was  purchased  by  her  relying 
upon  representations  made  to  her  by  the  defendant  company 
that  the  car  was  a “perfectly  new  one”  and  that  it  was  a 1913 
model,  which,  as  she  alleged,  were  untrue  and  were  fraudulently 
made  by  the  defendant  company. 


October  2.  The  action  was  tried  before  Boyd,  C.,  without  a 
jury,  at  Ottawa. 

E.  J.  Daly , for  the  plaintiff. 

G.  F.  Henderson,  K.C.,  for  the  defendant  company. 


Boyd,  C.  (at  the  conclusion  of  the  trial)  : — This  case  pre- 
sents two  questions  on  the  facts.  First  of  all,  were  any  such 
statements  made  as  the  plaintiff  complains  of  in  her  statement 
of  claim.  The  defendant,  or  its  representative,  Ketchum,  who 
is  said  to  have  made  these  statements,  denies  making  them.  It 
is  a question  of  credibility  between  himself  and  the  other  wit- 
nesses. I do  not  see  my  way  to  reject  what  they  have  said; 
not  only  the  plaintiff,  but  her  son  and  her  daughter,  testify  to 
these  expressions  having  been  used  by  the  defendant,  that  this 
was  an  absolutely  new  car  and  that  it  was  a 1913  model.  I 
suppose  that  last  was  simply  an  emphatic  way  of  putting  it, 
that  the  thing  was  up  to  date,  that  it  was  a very  new  car, 
absolutely  new.  I am  strengthened  in  that  conclusion  by  what 
Ketchum  himself  says,  that  he  was  not  asked  the  question,  that 
the  matter  did  not  come  up.  He  says,  if  he  had  been  asked  the 
question  whether  it  was  an  absolutely  new  motor,  he  would 
have  said  that  it  was. 

I find  that  he  did  say  that ; and  the  question  then  is,  on  the 
second  branch  of  the  case,  whether  he  was  justified  in  the  use 
of  those  words.  Now,  it  may  be  that  in  his  own  mind,  it  may 
be  that  bringing  in  the  custom  of  the  trade,  it  may  be  that 
looking  at  it  as  a purely  business  transaction,  in  the  sense  in 
which  that  word  is  used  within  the  business,  it  is  a new  car ; he 
may  feel  justified  in  so  representing  it.  But  he  was  not  deal- 
ing with  this  woman  as  by  custom  of  trade,  or  with  her  as  a dealer 
who  had  equal  knowledge  with  himself.  He  was  dealing  with 
one  whose  custom  he  solicited.  He  approached  her  in  the 
/ matter,  he  was  urgent  in  the  matter,  and  she  was  a perfect 
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novice,  as  were  all  those  around  her,  in  the  matter  of  these 
new  machines  which  trouble  the  roads  and  the  foot-passengers. 
He  knew  all  about  it ; she  did  not  know  anything  about  it.  She 
trusted  him;  asked  him  certain  questions,  on  the  truth  of  the 
answers  to  those  questions  relied  implicitly,  and  paid  her 
money,  so  that  the  transaction  rests  at  that  point.  Nothing 
turns  at  all  upon  the  writing  which  was  given  after,  which,  it 
is  said,  contains  the  terms  of  the  sale.  It  does  not  contain  this 
term  upon  which  the  sale  was  made,  that  it  was  a perfectly 
new  car;  she  asked  him  this  question,  and  he  said  it  was  abso- 
lutely new.  When  she  found  out  the  facts,  she  at  once  repudi- 
ated the  sale;  she  had  bought  a second-hand  machine,  as  she 
found  out,  and  she  was  willing  to  turn  it  over  to  him,  and  it  had 
then  become  a third-hand  machine.  She  spoke  to  him  about  it. 
He  could  not  deny  the  facts;  they  were  patent.  It  had  been 
sold  to  Galarneau;  it  had  been  used  by  Galarneau;  it  had  gone 
through  an  accident,  a wreckage.  It  had  been  returned  to  the 
factory;  it  had  been  repaired  or  replaced  or  dealt  with  and 
varnished  up  and  handled  in  such  a manner  that  it  was  returned 
and  looked  a new  machine,  and  it  may  be,  for  all  I know,  that  it 
was  as  good  as  or  better  than  a new  machine ; but  she  was  the 
person  to  judge  about  the  matter.  Those  things,  in  my  opin- 
ion, should  clearly  have  been  communicated  to  her  in  reference 
to  this  transaction;  and  if  she,  knowing  the  history  of  the 
machine,  that  Galarneau  had  had  it  and  that  it  had  come  to 
injury  and  had  been  repaired  and  been  made  as  good  as  or 
better  than  new — she  was  the  person  to  say,  “Knowing  that,  I 
will  take  the  car.”  Probably,  knowing  that,  she  would  have 
beaten  down  the  price.  She  would  have  said:  “Well,  you  know 
it  is  not  an  absolutely  new  one,  and  Galarneau  will  know  I have 
got  the  machine  he  had,  and  it  is  not  a new  one,  and  I must 
have  some  rebate  in  the  price.”  She  was  not  in  a fair  position 
in  dealing  with  this  man  on  the  representation  that  was  made. 
The  machine,  I think,  was  not  a new  one,  in  the  sense  in  which 
it  was  spoken  of  between  these  two  parties,  spoken  of  as  absolutely 
new.  Even  the  witness  called  by  the  defendant,  Mr.  Marlow, 
said  very  fairly  that  he  knew  it  was  not  an  absolutely  new 
car;  he  said  it  was  a new  car  for  the  purpose  of  being  sold  to 
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customers.  So  it  might  be  if  customers  did  not  make  inquiries 
about  it.  If  she  made  no  inquiries  about  it,  she,  of  course, 
would  have  no  relief ; but,  when  she  made  inquiries,  having  some 
suspicion  about  the  rug  and  other  things,  about  its  newness, 
and  was  assured  that  it  was  a perfectly  new  car,  that  was  a 
statement  which  was  not  according  to  the  facts,  when  the  facts 
were  known.  Even  Marlow  says  that  when  you  knew  the  history 
of  the  machine,  you  could  not  say  it  was  absolutely  new.  This 
car  was  ear-marked;  it  had  its  number;  it  was  number  1750. 
After  it  came  into  existence  and  became  that  ear  with  that 
number,  it  became  the  subject  of  sale  and  was  sold  in  Febru- 
ary, 1912,  to  Mr.  Galarneau.  He  was  the  owner  of  it ; he  used  it 
as  the  owner;  had  it  for  several  months;  ran  it  for  three  or 
four  weeks  until  this  accident  occurred.  Then  it  was  returned 
to  the  factory  to  be  dealt  with.  It  was  replaced  or  repaired; 
some  parts  straightened  out  which  were  bent;  other  parts  re- 
placed which  were  cracked,  at  a cost  of  $500,  and  the  witnesses 
say  that  it  was  made  as  good  as  new.  Well,  she  was  the  person 
to  judge  whether  that  was  so  or  not,  having  been  told  these 
facts.  She  did  not  want  something  as  good  as  new ; she  wanted 
a new  machine.  She  did  not  want  an  'equivalent  for  the  machine 
she  was  getting;  she  wanted  one  that  was  quite  absolutely  new, 
did  not  want  something  that  was  equivalent  to  a new  one.  She 
was  not  dealing  in  that  way.  The  defendant  may  be  quite  justi- 
fied, in  the  way  business  is  done,  in  saying  that  he  bought  this 
as  a new  machine  and  sold  it  as  a new  machine.  That  really 
is  not  the  question : not  the  question  how  the  trade  would  under- 
stand it  or  what  customs  obtain  in  the  trade  in  dealing  with 
the'se  things.  The  question  is,  whether  an  innocent  purchaser, 
a perfect  novice  in  these  things,  when  she  asks  for  a perfectly 
new  car,  is  to  be  given  one  which  had  been  used  before  ; and, 
however  it  may  be  repaired  and  revarnished,  is  not  a new  car. 
That  is  not  what  she  wanted ; she  did  not  want  a car  as  good  as 
new;  she  wanted  a new  car.  I cannot  say,  on  this  sort  of  evi- 
dence, that  there  was  not  a statement  made  to  her  which  en- 
tirely misled  her.  She  purchased  what  she  did  not  want;  and, 
when  she  came  to  know  it,  she  repudiated  it.  Even  the  evidence 
given  by  Mr.  Ketchum  himself  shews  that  he  felt  and  acted  in 
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the  transaction  knowing  that  she  was  not  getting  a perfectly 
new  car.  He  made  concessions  on  that  footing.  The  evidence, 
indeed,  taken  from  his  primary  examination,  throws  a great  deal 
of  light  upon  this  phase  of  the  transaction.  He  gave  her  several 
things,  thrown  in.  She  got  these  things  surely  on  account  of  the 
car  having  been  used,  that  it  had  been  purchased  and  used  by 
a previous  purchaser.  She  was  the  second  purchaser  of  the  car, 
not  the  first.  He  says:  “That  was  practically  my  reason  for 
putting  in  all  these  things.  I did  not  tell  her  it  had  been  used ; 
she  could  see  it.  ” I think  that  shews  that  he  felt  that  she  was 
getting  something  less  than  a new  car;  she  had  been  getting  a 
car  that  had  been  used,  and  so  these  concessions  were  made  to 
induce  her  to  buy  at  the  price  which  he  asked.  I do  not  know 
that  I need  say  anything  more  on  that. 

I think  that  she  is  entitled  to  relief ; and  I think  the  proper 
relief  is  to  return  the  purchase-money,  which  shall  be  returned 
forthwith,  and  the  car  returned  forthwith.  The  car  is  there, 
not  a first-hand  or  a second-hand  car,  but  a third-hand  car. 
There  will  be  no  interest  on  the  money.  She  has  had  the  use 
of  the  car;  he  has  had  the  use  of  the  money.  I think  the  one 
will  offset  the  other.  Costs  to  the  plaintiff. 

The  defendant  company  appealed  from  the  judgment  of 
Boyd,  C. 

December  5.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

6r.  F.  Henderson,  K.C.,  for  the  appellant  company. 
The  car,  although  it  had  been  rebuilt,  was,  according  to  the 
custom  of  business,  a “new  car,”  and  the  question  is  as  to  the 
intention  of  the  parties.  This  was  an  executed  contract,  and 
there  can  be  no  rescission  except  on  the  ground  of  actual  fraud, 
as  laid  down  in  Derry  v.  Peek  (1889),  14  App.  Cas.  337 : see  also 
Seddon  v.  North  Eastern  Salt  Co.,  [1905]  1 Ch.  326;  Adam  v. 
Newbigging  (1888),  13  App.  Cas.  308;  Kennedy  v.  Panama  New 
Zealand  and  Australian  Royal  Mail  Co.  (1867),  L.R.  2 Q.B. 
580.  The  learned  Chancellor  did  not  intend  to  find  fraud — he 
meant  to  find,  as  it  is  submitted  the  fact  was,  that  it  was  a case 
of  innocent  misrepresentation,  inasmuch  as  the  car  was  in  sub- 
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stance  and  fact  a ‘ ‘ new  car, 9 ’ and  so  understood  by  the  agent. 
Counsel  referred  to  Fry  on  Specific  Performance,  5th  ed.,  p.  370 ; 
Addison  on  Contracts,  11th  ed.,  p.  126;  Sliurie  v.  White  (1906), 
12  O.L.R.  54.  Even  if  there  were  fraud,  it  is  now  too  late  to 
claim  rescission,  as  the  plaintiff  is  unable  to  make  restitution : 
Fry,  op.  cit.,  p.  564;  Udell  v.  Atherton  (1861),  7 H.  & N.  172; 
Clarke  v.  Dickson  (1858),  E.B.  & E.  148,  approved  in  Urquhart 
v.  Macpherson  (1878),  3 App.  Cas.  831;  New  Hamburg  Manu- 
facturing Co.  v.  Webb  (1911),  23  O.L.R.  44,  54.  The  plaintiff 
has  suffered  no  damage ; and,  after  the  use  she  has  made  of  the 
car,  it  would  be  unfair  to  allow  her  to  return  it. 

E.  J.  Daly,  for  the  plaintiff,  the  respondent,  argued  that  she 
relied  upon  the  representations  made  to  her  by  the  appellant 
company,  and  promptly  repudiated  the  contract  aJfter  discover- 
ing that  they  were  untrue.  He  referred  to  Forman  & Co.  v.  The 
Ship  “ Liddesdale,”  [19001]  A.C.  190;  Bowes  v.  Shand  (1877),  2 
App.  Cas.  455;  Benjamin  on  Sale,  5th  ed.,  pp.  438,  441,  449; 
Bell  v.  Goodison  Thresher  Co.  (1908),  12  O.W.R.  477. 

Henderson,  in  reply,  referred  to  Wallis  Son  & Wells  v.  Pratt 
& Haynes,  [1911]  A.C.  394,  the  “Sainfoin”  case,  to  which  a 
reference  was  made  by  Meredith,  C.J.O.,  in  the  course  of  the 
argument. 


December  15.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  defendant  from 
the  judgment  dated  the  2nd  October,  1913,  which  the  Chan- 
cellor directed  to  be  entered,  after  the  trial  before  him,  sitting 
without  a jury,  at  Ottawa,  on  that  day. 

The  action  is  brought  to  recover  the  purchase-price  of  a 
Russell  motor  car  which  the  respondent  purchased  from  the  ap- 
pellant for  $2,400,  and  which  she  alleges  was  purchased  by  her 
relying  upon  representations  made  to  her  by  the  appellant  that 
the  car  was  a perfectly  new  car,  and  that  it  was  a 1913  model, 
which,  as  she  alleges,  were  untrue  and  were  fraudulently  made 
by  the  appellant. 

As  the  facts  are  fully  stated  in  the  reasons  for  judgment,  it 
is  unnecessary  to  restate  them.  The  findings  are  that  the  repre- 
sentations were  made-  as  the  respondent  alleges  and  that  they 
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were  untrue,  and,  as  I understand  the  reasons  for  judgment, 
that  they  were  fraudulently  made  by  Ketchum,  the  managing 
director  of  the  appellant. 

* 

We  are  of  opinion  that  these  findings  are  supported  by  the 
evidence,  and  that  the  only  one  of  them  as  to  which  there  can  be 
any  question  is  as  to  the  representations  having  been  fraudu- 
lently made. 

It  may  be  that,  in  a secondary  sense  and  according  to  the 
custom  of  the  trade,  the  car  might  be  properly  described  as  a 
new  car,  although  even  that  is  doubtful  upon  the  evidence,  but 
it  was  not  fin  the  ordinary  sense  of  the  words  a 4 ‘ new  car,  ’ ’ and 
certainly  not  a “perfectly  new  car;”  it  may  be  that,  made  to  a 
person  who  was  aware  of  such  a custom,  a representation  that 
the  car  was  a new  car  would  not  have  been  untrue ; but  the  ques- 
tion here  is,  was  the  car  a “perfectly  new  car,”  in  the  sense  in 
which  these  words  were  used  by  the  respondent  and  understood 
by  Ketchum  ? And  I think  it  is  quite  clear  that  it  was  not.  The 
car  had  been  previously  sold  to  a man  named  Galarneau,  who 
had  had  it  in  his  possession  for  three  months,  and  had  driven  it, 
as  he  says,  about  250  to  300  miles,  when  it  was  badly  damaged 
owing  to  its  having  been  driven  into  a ditch.  I say  badly  dam- 
aged because  the  expense  which  was  incurred  in  bringing  it  into 
the  condition  in  which  it  was  when  it  was  sold  to  the  respond- 
ent was  about  $500.  It  is  true  that  most  of  the  damaged  parts 
were  replaced  by  new  parts;  but  in  some  cases  all  that  was  done 
was  to  repair  the  damaged  parts,  as  was  done  in  the  ease  of  an 
axle  which  had  been  bent  and  was  not  replaced  bv  a new  one, 
but  only  straightened. 

That  Ketchum  knew  that  the  respondent  was  ignorant  of  any 
custom  of  the  trade  which  would  justify  the  ear  being  called  a 
new  car  is  beyond  question,  and  the  evidence  satisfies  me,  as  I 
have  no  doubt  it  satisfied  the  Chancellor,  that  Ketchum  knew 
that,  when  she  required  him  to  assure  her  that  it  was  a “per- 
fectly ” or  an  “ absolutely  ’ ’ new  car,  she  meant  one  that  had  not 
been  previously  sold  and  used,  and  that,  when  he  answered  her 
inquiry  in  the  affirmative,  he  intended  to  mislead  her,  knowing 
or  fearing  that  if  the  history  of  the  car  had  been  told  to  her  she 
would  not  have  bought  it. 
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The  respondent  is,  therefore,  entitled  to  rescind — there  being 
no  question  as  to  her  having  repudiated  promptly  after  dis- 
covering the  deception  that  had  been  practised  upon  her — 
unless,  owing  to  the  condition  of  the  car  due  to  its  having  been 
used  from  the  time  of  its  purchase  in  September  until  the  3rd 
of  the  following  May,  she  is  not  in  a position  to  make  restitu- 
tion. 

The  cases  cited  by  Mr.  Henderson  on  this  branch  of  the  case 
have,  in  my  opinion,  no  application  now  that  both  law  and 
equity  are  administered  in  the  Court  and  the  rules  of  equity 
prevail.  The  reasons  for  the  decisions  in  the  eases  cited  are 
pointed  out  by  Lord  Blackburn  in  Erlang er  v.  New  Sombrero 
Phosphate  Co.  (1878),  3 App.  Gas,  1218,  1278-9,  where  he  says: 
“It  would  be  obviously  unjust  that  a person  who  has  been  in 
possession  of  property  under  the  contract  which  he  seeks  to 
repudiate  should  be  allowed  to  throw  that  back  on  the  other 
party’s  hands  without  accounting  for  any  benefit  he  may  have 
derived  from  the  use  of  the  property,  or  if  the  property,  though 
not  destroyed,  has  been  in  the  interval  deteriorated,  without 
making  compensation  for  that  deterioration.  But  as  a Court 
of  Law  has  no  machinery  at  its  command  for  taking  an  account 
of  such  matters,  the  defrauded  party,  if  he  sought  his  remedy 
at  law,  must  in  such  oases  keep  the  property  and  sue  in  an  action 
for  deceit,  in  which  the  jury,  if  properly  directed,  can  do  com- 
plete justice  by  giving  as  damages  a full  indemnity  for  all  that 
the  party  has  lost:  sec  Clarke  v.  Dickson,  E.  B.  & E.  148,  and  the 
cases  there  cited.  But  a Court  of  Equity  could  not  give  damages, 
and,  unless  it  can  rescind  the  contract,  can  give  no  relief.  And, 
on  the  other  hand,  it  can  take  accounts  of  profits,  and  make 
allowance  for  deterioration.  And  I think  the  practice  has  al- 
ways been  for  a Court  of  Equity  to  give  this  relief  whenever, 
by  the  exercise  of  its  powers,  it  can  do  what  is  practically  just, 
though  it  cannot  restore  the  parties  precisely  to  the  state  that 
they  were  in  before  the  contract.” 

In  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  [1899]  2 Ch. 
392,  456-7,  Rigby,  L.J.,  referring  to  this  statement  of  the  law 
with  approval,  says  (p.  457)  : “The  obligation  of  the  vendors  to 
take  back  the  property  in  a deteriorated  condition  is  not  imposed 


XXX.] 


ONTARIO  LAW  REPORTS. 


59 


by  way  of  punishment  for  wrongdoing,  whether  fraudulent  or 
not,  but  because  on  equitable  principles  it  is  thought  more  fair 
that  they  should  be  compelled  to  accept  compensation  than  that 
they  should  go  off  with  the  full  profit  of  their  wrongdoing. 
Properly  speaking,  it  is  not  now  in  the  discretion  of  the  Court 
to  say  whether  compensation  ought  to  be  taken  or  not.  If  sub- 
stantially compensation  can  be  made,  rescission  with  compensa- 
tion is  ex  debito  justitice.” 

In  Lindsay  Petroleum  Co.  v.  Hurd  (1874),  L.R.  5 P.C.  221, 
240,  it  was  held  that  the  fact  that  the  purchaser  had  gone  into 
possession  and  had  sunk  an  oil-well  on  the  property  purchased 
did  not  disentitle  him  to  rescission,  he  offering  to  account  for 
the  profits  derived  from  the  well. 

See  also  Earl  Beauchamp  v.  Winn  (1873),  L.R.  6 H.L.  223, 
232. 

Acting  in  accordance  with  the  practice  stated  by  Lord  Black- 
burn, the  Chancellor  allowed  as  compensation  for  any  deterior- 
ation in  the  car  and  for  the  use  of  it  by  the  respondent  the 
amount  of  the  interest  on  the  purchase-money,  to  which  she 
would  have  been  entitled,  and  we  cannot  see  that,  under  all 
the  circumstances,  the  allowance  is  not  a reasonable  one. 

The  appeal  fails  and  should  be  dismissed  with  costs. 

Since  the  foregoing  was  written,  my  attention  has  been  called 
to  a recent  case,  Robertson  v.  Kennedy  Motor  Co.  Limited , 
[1912]  2 'Scots  L.T.R.  366,  in  which  the  facts  were  somewhat 
similar  to  those  of  the  case  at  bar,  though  the  action  was  for 
breach  of  a warranty. 
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[APPELLATE  DIVISION.] 
Stephenson  v.  Sanitaris  Limited. 


Dec.  15. 

Warranty — Sale  of  “Non-intoxicating  Hop  Ale” — Purchaser  Fined  for  Re- 
selling in  Local  Option  Town — Percentage  of  Proof  Spirits — Liquor 
License  Act , sec.  2,  par.  1 (a) — Scope  of  Warranty — Breach — Damages 
— Remoteness — Postponement  of  Trial — Refusal  by  Trial  Judge — New 
Trial. 


The  plaintiff,  who  kept  a restaurant  in  a town  where  a “local  option” 
by-law  was  in  force,  bought  from  the  defendant  company  a number  of 
bottles  of  a table  water  called  and  labelled  “English  Club  Non-intoxi- 
cating Hop  Ale.”  The  defendant  was  charged  under  the  Liquor  License 
Act  with  unlawfully  keeping  liquor  for  sale  without  a license,  the  liquor 
being  the  hop  ale,  and  was  brought  before  a Police  Magistrate, 
who  found  that  the  , ale  which  had  been  seized  upon  the  plaintiff’s 
premises  contained  more  than  two  and  a half  per  cent,  of  proof  spirits, 
which,  by  par.  1 (a)  of  sec.  2 of  the  Liquor  License  Act,  R.S.O.  1897, 
cli.  .245,  as  enacted  by  sub-sec.  2 of  sec.  1 of  6 Edw.  VII.  ch.  47,  is 
conclusive  evidence  that  liquor  is  intoxicating;  and  he  was  sentenced 
to  pay  a fine  ami  costs,  which  he  did:  — 

Held , in  an  action  for  breach  of  an  alleged  warranty  that  the  ale  was  non- 
intoxicating.  that  the  defendant  company  must,  on  the  evidence,  be  taken 
to  have  known  that  the  plaintiff  was  not  entitled  to  sell  intoxicating 
liqoors,  and  to  have  warranted  that  the  ale  was  such  that  it  could  be 
sold  by  the  plaintiff  in  the  course  of  his  business,  without  contravening 
the  provisions  of  the  Liquor  License  Act;  and,  if  it  had  been  proved 
at  the  trial  of  the  action  that  the  ale  contained  more  than  two  and 
a half  per  cent,  of  proof  spirits,  a breach  of  the  warranty  would  have 
been  established. 

Held,  also,  that  the  plaintiff  should  have  a new  trial,  the  trial  Judge  hav- 
ing refused  a postponement  of  the  trial  applied  for  by  the  plaintiff  in 
order  to  enable  him  to  prove,  as  he  had  expected  to  do,  by  the  testimony 
of  the  Provincial  Analyst,  who  was  examined  as  a witness,  that  what 
the  latter  had  analysed  and  found  to  contain  more  than  two  and  a 
half  per  cent,  of  alcohol,  was  part  of  the  ale  that  was  seized — the  plain- 
tiff being  unable  to  identify  the  bottle  that  was  sent  to  the  analyst  as  one 
of  those  produced  at  the  trial  before  the  Police  Magistrate. 

Held,  also,  that  the  loss  to  the  plaintiff  occasioned  by  his  prosecution  for 
the  infraction  of  the  Liquor  License  Act  of  which  he  was  convicted,  was 
a natural  consequence  of  the  breach  of  the  warranty,  and  recoverable  as 
damages;  not  so,  however,  because  of  remoteness,  the  fine  and  costs 
(paid  by  the  plaintiff)  imposed  upon  M.,  to  whom  the  plaintiff  had 
resold  a part  of  the  ale  for  the  purpose  of  M.’s  reselling  or  using  it 
in  the  course  of  his  business  as  a boarding-house  keeper. 

Crage  v.  Fry  (1903),  67  J.P.  240,  and  Cointat  v.  Myham  & Son,  [1913] 
2 K.B.  220,  approved  and  followed. 


An  appeal  by  the  plaintiff  from  the  judgment  of  Wismer, 
Jun.Co.C.J.,  dismissing  an  action  for  breach  of  warranty, 
brought  in  the  County  Court  of  the  County  of  Simcoe. 

The  warranty  alleged  was,  that  certain  ale,  called  “English 
Club  Non-intoxicating  Hop  Ale,”  sold  by  the  defendant  com- 
pany to  the  plaintiff,  was  in  fact  non-intoxicating.  The  plain- 


XXX.] 


ONTARIO  LAW  REPORTS. 


61 


tiff,  the  keeper  of  a restaurant  in  a local  option  town,  was  con- 
victed and  fined  for  keeping  the  ale  for  sale  without  a license ; 
and  he  claimed  as  damages  the  amount  of  the  fine  and  costs,  and 
also  a sum  which  he  paid  in  satisfaction  of  a fine  and  costs  im- 
posed upon  another  man  to  whom  he  (the  plaintiff)  had  resold 
some  of  the  ale  purchased  from  the  defendant. 

November  20.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee  and  Hodgins,  JJ.A.,  'and  Sutherland,  J. 

J.  Birnie,  K.C.,  for  the  appellant,  argued  that  the  learned 
trial  Judge  had  wrongfully  refused  him  an  adjournment  of  the 
trial  in  order  that  he  might  prove  the  identity  of  the  liquor 
seized  with  that  which  had  been  analysed  at  the  time  of  the  ap- 
pellant’s conviction  for  selling.  He,  therefore,  asked  for  a new 
trial.  He  also  argued  that  the  warranty  was  not  only  that  the 
liquor  was  non-intoxicating,  in  the  ordinary  meaning  of  that 
term,  but  that  it  was  such  as  could  be  legally  sold  in  a local 
option  district:  Behn  v.  Burgess  (1863),  3 B.  & S.  751;  Banner- 
man  v.  White  (1861),  10  C.B.N.S.  844;  Bigge  v.  Parkinson 
(1862),  7 H.  & N.  955;  Ollivant  v.  Bayley  (1843),  5 Q.B.  288; 
8 'tancliffe  v.  Clarke  (1852),  7 Ex.  439;  Lovegrove  v.  Fisher 
(11860),  2 F.  & F.  128;  WalUs  Son  & Wells  v.  Pratt  & Haynes, 
[1911]  A.C.  394;  Osborn  v.  Hart  (1871),  23  L.T.R.  851. 

C.  A.  Moss,  for  the  defendant  company,  the  respondent,  con- 
tended that,  even  if  the  identity  of  the  liquor  seized  with  that 
analysed  were  established,  the  appellant  could  not  succeed. 
No  warranty  was  proved,  or,  if  one  was  proved,  it  was  only 
a warranty  that  the  ale  was  non-intoxicating  in  the  ordinary 
acceptation  of  that  term,  not  that  it  did  not  contain  more 
than  two  and  a half  per  cent,  of  proof  spirits ; and  there  was 
no  evidence  that  it  was  intoxicating  in  the  sense  used  in  the 
warranty.  The  damages,  in  any  event,  were  too  remote. 

Birnie,  in  reply. 

December  45.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  of  the  County  Court  of  the  County  of  Simcoe,  dated 
the  5th  August,  1913,  which  was  directed  to  be  entered  by  the 
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App.Div.  Junior  Judge  of  that  Court  (Wismer),  after  the  trial  before 
1913  him,  sitting  without  a jury,  on  the  13th  June,  1913. 

Stephenson  The  appellant  is  a keeper  of  a restaurant  in  the  town  of  Col- 


Sanitaeis 

Limited. 


lingwood,  in  which,  at  the  time  of  the  transactions  in  question, 
a local  option  by-law  was  in  force,  and  the  respondent  as  & com- 


Meredith, 

C.J.O. 


pany  carrying  on  the  business  of  bottlers  of  table  waters  at  Am- 


pnor. 


Among  other  table  waters  bottled  and  sold  by  the  respondent 
was  one  called  “English  Club  Non-intoxicating  Hop  Ale,” 
which  was  manufactured  in  England  by  the  British  Non-Alco- 
holic Beverage  Company  of  Liverpool.  The  ale  was  received  in 
bulk  from  the  English  company,  and  was  bottled  by  the  respond- 
ent at  Arnprior,  and  upon  the  bottles  was  placed  a label  which 
reads  as  follows : — 

English  Club 
E.  C. 

Non- Intoxicating 
Hop  Ale 
Sanitaris  Limited 
Airnprior,  Out. 

The  British  Non-alcoholic  Beverage  Co. 

Liverpool,  England. 

The  first  transaction  between  the  parties  took  place  in  July, 
1911,  when  the  appellant  placed  an  order  for  the  ale  with  a 
traveller  for  the  respondent,  named  Tearney.  According  to  the 
testimony  of  the  appellant,  Tearney  represented  to  him  that 
the  ale  was  non-intoxicating;  but  it  does  not  appear  that  any 
bottle  was  then  shewn  to  the  appellant,  or  that  he  knew  of  the 
use  of  the  label  by  the  respondent. 

There  is  no  evidence  that  Tearney  knew  that  there  was  a local 
option  by-law  in  force  in  Collingwood,  but  it  is  a fair  inference 
from  his  knowledge  of  what  the  appellant’s  business  was,  and 
the  circumstances  attending  the  transaction,  that  he  knew  that 
the  appellant  was  not  a person  entitled  to  sell  intoxicating 
liquor. 

The  ale  that  was  ordered  on  this  occasion  was  received  by  the 
appellant  in  due  course,  and  the  bottles  had  upon  them  the  label. 
The  appellant  continued  to  deal  with  the  respondent  until  the 
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month  of  August,  1912,  and  the  ale  that  was  purchased  during 
that  period  was  ordered  by  letter,  and  described  as  “hop  ale,” 
simply,  and  came  in  bottles  labelled  with  the  label  I have  men- 
tioned. 

On  the  27th  September,  1912,  a seizure  was  made  of  some  of 
the  ale  which  was  still  in  the  appellant’s  possession,  and  he  was 
charged  with  an  offence  against  the  Liquor  License  Act— “un- 
lawfully keeping  liquor  for  the  purpose  of  sale,  barter,  and 
traffic  therein,  without  the  license  therefor  by  law  required,” 
the  liquor  being  the  “hop  ale.”  It  was  proved  to  the  satisfac- 
tion of  the  Police  Magistrate  that  the  ale  which  had  been  seized 
contained  more  than  two  and  a half  per  cent,  of  proof  spirits, 
which,  by  par.  1(a)  of  sec.  2 of  the  Liquor  License  Act,  as  en- 
acted by  sub-sec.  2 of  sec.  1 of  the  amending  Act  of  1906,  6 Edw. 
VII.  eh.  47,  is  conclusive  evidence  that  liquor  is  intoxicating; 
and  that  lit  was,  therefore,  intoxicating  liquor  within  the  mean- 
ing of  the  Liquor  License  Act ; and  the  appellant  was  convicted 
of  the  offence  with  which  he  was  charged,  and  was  fined  $100 
and  costs  $5.20,  which  he  has  paid. 

The  action  is  brought  to  recover  damages  for  the  breach  of 
an  alleged  warranty  by  the  respondent  that  the  ale  was  non- 
intoxicating  ; and  the  appellant  claims  as  damages  the  amount 
of  the  fine  and  costs,  and  a sum  which  he  paid  in  satisfaction 
of  the  fine  and  Costs  which  had  been  imposed  upon  a man  named 
Muller,  upon  his  conviction  of  a similar  offence  in  respect  of 
part  of  the  ale  purchased  by  the  appellant,  which  he  had  resold 
to  Muller. 

At  the  trial,  the  appellant  gave  evidence  of  the  facts  I have 
mentioned,  but  failed  to  shew  that  the  ale  which  he  had  pur- 
chased from  the  respondent  was  intoxicating  liquor  within  the 
meaning  of  the  Liquor  License  Act,  or  that  it  was,  in  fact,  in- 
toxicating. It  appears  from  the  statement  of  counsel  for  the 
appellant  at  the  trial  that  he  had  expected  that  he  would  be  able 
to  prove  by  the  Provincial  Analyst,  who  was  examined  as  a wit- 
ness, that  what  he  had  analysed  and  found  to  contain  more  than 
two  and  a half  per  cent,  of  alcohol,  was  part  of  the  ale  that  was 
seized,  but  he  was  unable  to  do  this,  owing  to  his  inability  to 
indentify  the  bottle  that  had  been  sent  to  the  analyst  as  one  of 
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those  produced  at  the  trial  before  the  Police  Magistrate.  Upon 
discovering  this,  counsel  applied  for  a postponement  of  the  trial 
to  enable  him  to  supply  the  missing  link  in  the  evidence,  but  his 
application  was  refused,  and  the  trial  proceeded,  with  the  result 
that  the  appellant,  having  failed  to  identify  the  liquor  that 
had  been  analysed  as  part  of  that  which  had  been  seized,  his 
action  was  dismissed. 

The  learned  trial  Judge  should,  we  think,  have  granted  the 
application  to  postpone,  imposing  such  terms  as  he  thought  just 
as  to  the  costs  occasioned  to  the  respondent  by  the  postpone- 
ment, or  at  least  in  dismissing  the  action  should  have  provided 
that  the  dismissal  should  not  be  a bar  to  the  bringing  of  another 
action. 

It  was,  however,  argued  by  counsel  for  the  respondent,  that, 
even  if  the  missing  link  in  the  evidence  had  been  supplied,  the 
appellant  would  not  have  been  entitled  to  succeed ; that  no  war- 
ranty in  respect  of  the  ale  that  was  seized  was  proved ; that,  if 
any  warranty  was  proved,  it  was  a warranty  that  the  ale  was 
non-intoxicating,  and  that  there  was  no  evidence  that  it  was 
not;  that  the  fact  that  it  contained  more  than  two  and  a half 
per  cent,  of  proof  spirits,  and  was,  therefore,  intoxicating  liquor 
within  the  meaning  of  the  Liquor  License  Act,  did  not  shew  that 
it  was  intoxicating  within  the  meaning  of  that  term  as  used  in 
the  warranty;  and  that  in  any  case  the  damages  claimed  were 
too  remote,  and  were,  therefore,  not  recoverable. 

There  was,  I think,  sufficient  evidence  of  the  warranty.  It 
was  not  shewn  from  what  shipment  the  seizure  was  made,  but 
the  proper  inference  is,  that  it  was  from  one  of  the  later  ship- 
ments, and  not  from  the  ale  for  which  the  order  to  Tearney 
was  given;  and,  although  the  subsequent  orders  were  for  “hop 
ale,  ’ ’ simply,  the  parties  must  have  contemplated  that  what  was 
wanted  was  “hop  ale”  similar  to  that  which  had  been  previ- 
ously sent — non-intoxicating  hope  ale,  labelled  as  that  which 
comprised  the  first  and  all  the  subsequent  shipments. 

It  was  also  a proper  inference  from  the  fact  that,  as  I have 
Said,  the  nature  of  the  appellant’s  business,  and  that  he  had  not 
a license  to  sell  intoxicating  liquors,  was  known  to  the  respond- 
' ent,  and  from  the  circumstances  under  which  the  first  order  was 
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given,  that  the  warranty  was  intended  to  be  a warranty  that 
the  ale  was  such  that  it  could  be  sold  by  the  appellant  in  the 
course  of  his  business,  without  thereby  contravening  the  pro- 
visions of  the  Liquor  License  Act;  and,  if  it  had  been  proved 
that  it  contained  more  than  two  and  a half  per  cent,  of  proof 
spirits,  a breach  of  the  warranty  would  have  been  established. 

The  loss  of  the  appellant  occasioned  by  his  prosecution  for 
the  infraction  of  the  Liquor  License  Act  of  which  he  was  con- 
victed, was,  in  my  opinion,  a natural  consequence  of  the  breach 
of  the  warranty,  and  therefore  recoverable. 

In  support  of  this  view,  I refer  to  Cointat  v.  My  ham  & Son, 
[1913]  2 K.B.  220.  In  that  case,  the  plaintiff  (a  butcher)  sued 
for  breach  of  a warranty  that  meat,  which  had  been  sold  to  him 
by  the  defendants  for  the  purpose  of  its  being  resold  by  him  in 
his  shop,  was  fit  for  human  food,  and  it  was  held  by  Lord  Cole- 
ridge, J.,  that,  as  the  plaintiff  did  not  know  that  the  meat  vtfas 
bad,  but  relied  on  the  skill  and  judgment  of  the  defendants,  he 
was  entitled  to  recover  the  amount  of  a fine  which  had  been  im- 
posed upon  him  for  having  the  meat  in  his  possession,  contrary 
to  the  provision  of  sub-sec.  2 of  sec.  47  of  the  Public  Health 
(London)  Act,  11891,  and  the  costs  of  the  prosecution  and  of  his 
defence,  as  well  as  “the  loss  of  trade  owing  to  the  conviction. 

This  conclusion  was  reached,  not  upon  the  provisions  of  any 
statutory  enactment,  but  by  the  application  of  the  principles  of 
common  law  'as  to  remoteness  of  damages. 

In  an  earlier  case,  Crage  v.  Fry  (1903),  67  J.P.  240, 
Kennedy,  J.,  had  reached  the  same  conclusion,  though  the  plain- 
tiff failed  to  recover  the  amount  of  the  fine,  because  ‘ ‘ there  was 
no  evidence  to  shew  what  facts  influenced  the  magistrate  in  im- 
posing” the  heavy  fine  which  he  had  imposed,  and  “it  might 
be  that  the  magistrate  was  led  to  impose  it  because  he  thought 
the  plaintiff  had  not  been  as  diligent,  or  as  careful,  as  he  ought 
to  have  been  in  periodically  examining  his  stock.  ’ ’ In  that  case 
the  articles  sold  consisted  of  4,400  “sound  tins”  of  tinned 
mackerel. 

*In  Cointal  V.  Myham  & Son,  a new  trial  was  directed  by  the  Court  of 
Appeal:  (1914),  30  Times  L.R.  282;  but  there  is  nothing  to  indicate  that 
the  appellate  Court’s  view  differed  from  that  of  the  trial  Judge  on  the 
point  for  which  the  case  is  cited  above. 
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Different  considerations  apply  to  the  fine  imposed  upon 
Muller,  and  the  costs  he  was  ordered  to  pay.  There  was  no  evi- 
dence that,  when  the  sale  of  the  ale  to  the  appellant  was  made, 
the  respondent  knew  that  it  would  be  resold  otherwise  than  in 
the  ordinary  course  of  the  restaurant  business  of  the  'appellant, 
and  the  sale  to  Muller  was  not  of  that  character,  but  was  a sale 
to  him  for  the  purpose  of  his  reselling  or  using  it  in  the  course 
of  his  business  as  a boarding-house  keeper,  and  the  damages  in 
respect  of  the  fine  imposed  on  Muller,  and  the  costs  he  was 
ordered  to  pay,  are,  therefore,  too  remote,  and  not  recoverable. 

The  judgment  should  be  reversed,  and  there  should  be  a new 
trial,  confined  to  the  damages  claimed  in  respect  of  the  fine  im- 
posed on  the  appellant,  and  the  costs  and  expenses  incurred  in 
and  about  his  conviction,  the  evidence  that  has  already  been 
taken  to  be  read  upon  the  new  trial,  and  each  of  the  parties  to 
be  at  liberty  to  supplement  it  by  further  evidence. 

Under  all  the  circumstances,  there  should  be  no  costs  of  the 
appeal  to  either  party.  If  the  postponement  applied  for  by 
the  appellant’s  counsel  had  been  granted,  it  would,  no  doubt, 
have  been  allowed  only  on  the  terms  of  the  appellant  paying  all 
costs  occasioned  to  the  respondent  by  the  postponement,  and 
these  would  probably  be  at  least  equal  to  the  appellant’s  costs 
of  the  appeal,  and  the  one  may  fairly  be  set  off  against  the 
other. 

I observe  that  the  testimony  of  Mr.  Lancaster,  the  analyst, 
was,  that  the  liquids  which  he  examined  contained  the  per- 
centages mentioned  by  him  of  “alcohol.”  The  expression  used 
in  the  Liquor  License  Act  is  “proof  spirits,”  and  there  is 
nothing  in  the  evidence  to  shew  that  “alcohol”  and  “proof 
spirits,”  are  synonymous  terms;  and,  indeed,  I apprehend  that 
they  are  not.  Something  was  said  by  Mr.  Lancaster  in  answer 
to  the  question,  “What  is  the  difference  between  proof  spirit 
and  alcohol ; is  proof  spirit  49-5  ? ’ ’ But  his  answer  is  quite  un- 
intelligible, and  leaves  it  uncertain  whether  that  is  the  case,  or, 
if  there  is  a difference  between  them,  what  that  difference  is. 

I mention  this  in  order  that  the  point  may  not  be  overlooked 
upon  the  new  trial. 


New  trial  ordered. 
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[APPELLATE  DIVISION.] 

Wynne  v.  Dalby. 

Motor  Vehicles  Act — Person  Injured  by  Motor  Vehicle — Violation  of  Act 
— Liability  for — “Owner” — 2 Geo.  V.  ch.  48,  sec.  19 — Purchaser  of 
Vehicle  in  Possession  and  Control — Unpaid  Vendor  Retaining  Legal 
Title  or  Ownership. 

The  purpose  of  sec.  19  of  the  Motor  Vehicles  Act,  2 Geo.  V.  ch.  48,  which 
provides  that  “the  owner  of  a motor  vehicle  shall  be  responsible  for 
any  violation  of  this  Act  or  of  any  regulation  prescribed  by  the  Lieuten- 
ant-Governor in  Council,”  is  to  avoid  any  question  being  raised  as  to 
whether  a servant  of  the  owner,  who  was  driving  a motor  vehicle  when 
the  violation  of  the  Act  or  regulation  took  place,  was  acting  within  the 
scope  of  his  employment,  and  to  render  the  person  having  the  dominion 
over  the  vehicle,  and  in  that  sense  the  owner  of  it,  answerable  for  any 
violation  in  the  commission  of  which  the  vehicle  was  the  instrument,  by 
whomsoever  it  might  be  driven;  and  the  section  does  not  fix  the  respon- 
sibility upon  one  who,  at  the  time  of  the  accident,  has  neither  the  pos- 
session of  nor  the  dominion  over  the  vehicle,  although  he  may  be  tech- 
nically the  owner  of  it  in  the  sense  in  which  the  owner  of  the  legal 
estate  in  land  is  the  owner  of  the  land. 

“Owner”  is  an  elastic  term,  and  the  meaning  which  must  be  given  to  it  in 
a statutory  enactment  depends  upon  the  object  the  enactment  is  designed 
to  serye. 

Reference  to  English  authorities  under  the  Merchant  Shipping  Act,  1894, 
and  the  Town  Police  Clauses  Act,  1847. 

Judgment  of  Kelly,  J.,  29  O.L.R.  62,  affirmed. 

Appeal  by  the  plaintiff  from  so  much  of  the  judgment  of 
Kelly,  J.,  29  O.L.R.  62,  as  dismissed  the  action  as  against  the 
defendant  the  McLaughlin  Carriage  Company  Limited. 

November  21.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee  and  Hodgins,  JJ.A.,  and  Sutherland,  J. 

J.  P.  MacGregor,  for  the  appellant.  The  learned  trial  Judge 
erred  in  finding  that  the  McLaughlin  Carriage  Company  Lim- 
ited was  not  the  owner  of  the  motor  car,  within  the  meaning 
of  sec.  19  of  the  Motor  Vehicles  Act,  1912,  2 Geo.  V.  ch.  48. 
Adams  was  not  the  owner;  he  only  held  the  car  under  an 
executory  contract  of  sale:  Sawyer  v.  Pringle  (1891),  18  A.R. 
218.  For  Adams  to  be  liable  as  owner  under  sec.  3 9,  there  must 
have  been  a contract  to  sell  plus  a conveyance  ; whereas  in  this 
case  the  conveyance  of  the  property  was  expressly  withheld. 
Adams  was  merely  a bailee  of  the  chattel,  and  not  an  owner;  he 
could  not  give  title  to  a third  party  as  against  the  company. 

R. 
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The  company  was  the  owner,  because  it  had  the  legal  or  right- 
ful title,  even  though  it  was  not  in  possession : Smith  v.  Brenner 
(1908),  12  O.W.R.  9;  Mattel  v.  Gillies  (1908),  16  O.L.R.  558,  at 
p.  563;  Bernstein  v.  Lynch  (1913),  28  O.L.R.  435;  Sutherland 
v.  Mannix  (1892),  8 Man.  L.R.  541,  549;  Chalmers’s  Sale  of 
Goods  Act,  7th  ed.,  pp.  7 and  9.  As  was  pointed  out  in  Town- 
ship of  McKillop  v.  Township  of  Logan  (1899),  29  S.C.R.  702, 
at  p.  704,  there  cannot  be  two  owners  in  severalty  of  the  same 
object ; so,  when  the  ownership  is  in  the  company,  it  cannot  be 
in  Adams.  It  was  beyond  the  function  of  the  Court  to  disregard 
the  plain  meaning  of  the  term  in  the  agreement  whereby  the 
company  was  to  remain  the  owner  of  the  oar  until  the  com- 
pletion of  all  payments : McEntire  v.  Crossley  Brothers  Limited, 
[1895]  A.C.  457,  at  p.  467.  The  statute  is  to  be  interpreted 
according  to  the  plain  intent  of  the  Legislature.  The  demand 
resulting  in  the  enactment  was  for  greater  security  to  the  public 
against  the  reckless  driving  of  automobiles.  By  common  law 
the  driver  and  his  employer  were  already  liable.  It  was  sought 
by  sec.  19  to  increase  the  area  of  liability  by  making  the  real 
owner — the  owner  who  must  obey  the  Sheriff — also  liable,  by 
creating  what  the  Chancellor  of  Ontario  in  V err  at  v.  Dominion 
Aiotomobile  Co.  (1911),  24  O.L.R.  551,  defined  as  a quasi-liabil- 
ity in  rem  attaching  to  ownership  of  the  car. 

L.  F.  Heyd,  K.C.,  for  the  defendant  the  McLaughlin  Car- 
riage Oompany  Limited.  I cannot  address  to  the  Court  a better 
argument  than  appears  in  the  reasons  for  judgment  of  the 
learned  trial  Judge,  reported  in  29  O.L.R.  62.  On  the  meaning 
of  the  word  “ owner,  ” I refer  to  Davidson  v.  Waterloo  Mutual 
Fire  Insurance  Co.  (1905),  9 O.L.R.  394,  at  p.  405. 

MacGregor,  in  reply,  referred  to  Gardner  v.  Hart  (1896), 
44  W.R.  527,  and  Stevenson  v.  Bice  (1874),  24  C.P.  245. 


December  15.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  plaintiff  from  so 
much  of  the  judgment,  dated  the  23rd  May,  1913,  as  dismisses 
her  action  as  against  the  respondent  the  McLaughlin  Carriage 
Company  Limited,  which  was  directed  to  be  entered  by  Kelly, 
J.,  after  the  trial  of  the  action  before  him,  sitting  with  a jury  at 
Toronto,  on  the  27th  February,  1913:  29  O.L.R.  62. 
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The  action  is  brought  to  recover  damages  for  personal  in- 
juries sustained  by  the  appellant,  owing,  as  she  alleges  'and  the 
jury  found,  to  the  negligence  of  E.  G.  Dalby,  which  resulted  in 
her  being  struck  and  injured  by  a motor  vehicle  which  he  was 
driving. 
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The  action  was  originally  brought  against  Dalby  alone,  but 
G.  F.  Adams  and  the  McLaughlin  Motor  Car  Company  Limited 
were  added  as  defendants  by  amendment  on  the  19th  November, 

1912,  and  the  respondent  was  also  subsequently  added  as  a de- 

fendant, and  the  statement  of  claim  was  amended  by  alleging 
that  the  McLaughlin  Motor  Car  Company  Limited  and  the 
respondent,  or  one  of  them,  made  a 'conditional  sale  of  the  motor 
car  by  which  the  appellant  was  injured  to  Adams,  and  that  it 
was  an  express  condition  of  the  sale  and  purchase  that  “the 
title  or  ownership”  of  the  car  “should  not  pass  from  the  vendor 
until  the  whole  of  the  notes  given  for  the  payment  of  the  pur- 
chase-money . . . should  have  been  paid  in  full,”  and  that 

at  the  time  when  the  appellant  was  injured  there  was  owing  of 
the  purchase-money  <$800,  and  that  “therefore  the  title  and 
ownership”  of  the  car  “was  vested  in  the”  respondent,  and  by 
alleging  that  Dalby  was  an  employee  of  Adams.  The  state- 
ment of  claim  also  alleges  that  Dalby  was  registered  as  owner 
of  the  car  under  the  Motor  Vehicles  Act.  Dalby  delivered  a state- 
ment of  defence,  but  it  was  struck  out,  and  judgment  was  signed 
against  him  on  the  12th  December,  1912,  and  the  case  ultimately 
came  on  for  trial  on  the  issues  joined  between  the  appellant 
and  the  other  defendants,  and  was  tried  on  the  27th  February, 

1913.  At  the  conclusion  of  the  taking  of  the  evidence  the  action 
was  dismissed  as  against  the  defendant  the  McLaughlin  Motor 
Car  Company  Limited ; and,  upon  the  answers  of  the  jury  to  the 
questions  submitted  to  them,  my  brother  Kelly  directed  that 
judgment  should  be  entered  against  Dalby  and  Adams  for  the 
amount  of  the  damages  assessed  by  the  jury,  and  that  the  action 
should  be  dismissed  with  costs  as  against  the  other  defendants. 

Upon  the  argument  of  the  appeal  it  was  contended  on  behalf 
of  the  appellant  that  the  respondent  was  the  owner  of  the  car, 
within  the  meaning  of  sec.  19  of  the  Motor  Vehicles  Act  (stat- 
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utes  of  1912,  eh.  48),  which  provides  that  “the  owner  of  a motor 
vehicle  shall  be  responsible  for  any  violation  of  this  Act  or  of 
any  regulation  prescribed  by  the  Lieutenant-Governor  in  Coun- 
cil.” 

It  is  true,  'as  pointed  out  by  Mr.  MacGregor,  that,  by  the 
terms  of  the  order  which  Adams  gave  to  the  respondent  for  the 
car,  it  was  ‘ ‘ agreed  that  the  right  and  title  to  the  goods  shipped 
under  . . . order  should  remain  in”  the  respondent  “until 

the  price  thereof  and  any  cheque,  bill,  or  note  given  thereof 
(sic)  or  any  part  thereof  is  paid  in  full;”  but  it  is  plain,  from 
the  other  terms  of  the  order,  that  the  car  was  to  be  delivered  to 
and  to  pass  into  the  possession  of  Adams,  for  it  was  to  be 
shipped  on  or  about  the  6th  May,  1912,  and  it  was  to  be  de- 
livered in  “first-class  running  order,”  and  the  payments  of  the 
purchase-price  ($1,400)  were  to  be  made  $500  on  the  6th  May, 
1912,  and  the  remainder  in  monthly  instalments  of  $90  on  the 
1st  day  of  every  month  until  it  should  be  fully  paid. 

The  promissory  notes  given  by  Adams  were  all  in  the  form 
of  that  given  for  $90  on  the  4th  May,  1912,  and  payable  on  the 
1st  August,  1912,  which  reads  as  follows : — 

“Oshawa,  Ont.,  May  4,  1912. 

$90.00 

“Augt.  1,  1912,  after  date,  for  value  received,  I promise  to 
pay  The  McLaughlin  Carriage  Co.  Limited  (hereinafter  called 
the  vendor)  or  order,  at  the  Toronto  branch,  128  Church  street, 
the  sum  of  ninety  dollars,  with  interest  at  6 per  cent,  per  annum 
until  due,  and  interest  at  ten  per  cent,  per  annum  after  due,  till 
paid.  This  note  is  given  as  security  for  the  payment  of  the  price 
of  a McLaughlin  No.  17  stamped  No.  2155. 

“I  also  agree  and  understand  that  the  express  condition  of 
the  sale  and  purchase  of  the  vehicle  or  property  for  which  this 
note  is  given  is  such  that  the  title  or  ownership  thereof  does  not 
pass  from  the  vendor  until  this  note  and  any  and  all  renewals 
thereof,  or  of  any  part  thereof,  be  fully  paid;  and,  in  case  I 
make  default  in  payment  thereof,  or  if  for  any  cause  the  vendor 
have  reason  to  feel  unsecured  in  respect  of  the  liability  hereby 
created,  then  this  note  shall  become  due  and  payable  even  be- 
'fore  maturity  of  the  same,  and  any  payment  made  on  account 
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of  this  note  shall  be  forfeited  as  rent  and  damages  foir  the  use 
of  the  property  by  me,  and  should  this  note  be  entered  for  suit 
outside  of  the  Province  of  Ontario,  I hereby  waive  any  right  I 
may  have  to  demand  security  for  costs  from  the  vendor,  or  re- 
quire a power  of  attorney  from  the  vendor’s  attorneys,  and  I 
waive  all  claim  to,  or  benefit  of,  statutory  exemption  from  execu- 
tion of  any  of  my  property  in  respect  of  any  judgment  re- 
covered hereon,  and  the  vendor  may  in  any  such  case,  and  also 
on  default  in  payment  hereof  at  maturity,  take  the  said  goods 
without  the  process  of  law,  and  sell  the  same  by  public  or  pri- 
vate sale,  the  proceeds  'after  payment  hereof  and  of  expenses 
incidental  to  such  taking  and  sale  to  be  applied  upon  any  un- 
paid purchase-money  for  said  goods — but  the  taking  or  selling 
shall  not  relieve  me  of  my  liability  for  any  unpaid  balance  of 
such  purchase-money;  for  the  purpose  of  taking  possession  of 
and  removing  such  goods  the  vendor  or  agent  or  agents  may 
enter  Into  or  upon  any  land,  building,  or  enclosure,  using  such 
force  as  may  be  necessary  for  such  purpose.  I hereby  guarantee 
the  company  against  loss  or  damage  to  said  vehicle  or  goods  by 
fire  and  tempest  or  any  other  cause  whatever  until  said  goods 
are  fully  paid  for  by  me. 

“I  hereby  acknowledge  having  received  a copy  of  this  note 
at  the  time  of  the  execution  hereof. 

“G.  F.  Adams, 

“583  Indian  Road.” 

According  to  the  testimony  of  Oliver  Hazelwood,  the  man- 
ager of  the  respondent’s  Toronto  branch,  the  car  was  delivered 
to  Adams,  who  gave  his  promissory  notes  for  so  much  of  the 
purchase-money  as  was  not  paid  in  cash,  and  from  the  time  of 
the  delivery  of  the  car  to  Adams  until  the  accident  happened, 
the  respondent  had  nothing  to  do  with  it,  and  had  no  authority 
over  it. 

Up  to  and  at  the  time  of  the  accident  and  for  some  time 
afterwards,  the  promissory  notes  were  still  current,  and  no  de- 
fault had  been  made  in  the  payment  of  them;  aud  it  was  not 
until  the  21st  October,  1912,  that  the  respondent  took  possession 
of  the  car  4 4 to  satisfy  the  lien-notes  not  paid.  ’ ’ 

Upon  this  state  of  facts,  I agree  with  the  conclusion  of  the 
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learned  trial  Judge  that  the  respondent  was  not  the  owner  of 
the  car,  within  the  meaning  of  sec.  19. 

The  word  ‘ ‘ owner  ” is  an  elastic,  term,  and  the  meaning  which 
must  be  given  to  it  in  a statutory  enactment  depends  very  much 
upon  the  object  the  enactment  is  designed  to  serve. 

As  was  said  by  Lord  Hersehell  in  Baumwoll  Manufactur  von 
Carl  Scheibler  v.  Furness,  [1893]  A.C.  8,  17  : “There  may  be  two 
persons  at  the  same  time  in  different  senses  not  improperly 
spoken  of  as  the  owner  of  a ship.  The  person  who  has  the  abso- 
lute right  to  the  ship,  who  is  the  registered  owner,  the  owner  (to 
borrow  an  expression  from  real  property  law)  in  fee  simple, 
may  be  properly  spoken  of,  no  doubt,  as  the  owner;  but  at  the 
same  time  he  may  have  so  dealt  with  the  vessel  as  to  have  given 
all  the  rights  of  ownership  for  a limited  time  to  some  other 
person,  who,  during  that  time,  may  equally  properly  be  spoken 
of  as  the  owner.” 

These  observations  of  Lord  Hersehell  were  quoted  with  ap- 
proval by  Lord  Atkinson  in  Jackson  Limited  v.  Owners  of  S.S. 
Blanche,  [1908]  A.C.  126,  132-3.  In  that  case  the  question  was 
whether  a charterer  of  a ship  by  demise  who  has  control  of  her 
and  navigates  her  by  his  own  master  and  crew  is  the  “owner” 
of  the  ship  within  secs.  503  and  504  of  the  Merchant  Shipping 
Act,  1894,  and  entitled  to  the  limitation  of  liability  to  damages 
conferred  upon  “owners”  by  those  sections,  and  it  was  held 
that  he  is. 

In  an  earlier  case,  Lewis  v.  Arnold  (1875),  L.R.  10  Q.B.  245, 
the  question  was  as  to  the  meaning  of  the  word  “owner,”  as 
used  in  sec.  33  of  the  Town  Police  Clauses  Act  of  1847,  which 
authorises  the  commissioners  to  send  engines,  with  their  appli- 
ances and  firemen,  beyond  the  limits  of  the  special  Act,  for  ex- 
tinguishing fire  tin  the  neighbourhood  of  the  limits,  and  provides 
that  the  owner  of  the  land  and  buildings  where  the  fire  hap- 
pened is  to  defray  the  actual  expenses  thereby  incurred ; and  it 
was  held  that  an  occupier  was  the  ‘ ‘ owner  ’ 7 within  the  meaning 
of  the  section  and  liable  for  the  expenses. 

That  case  was  overruled  by  Sale  v.  Phillips,  [1894]  1 Q.B. 
349,  but  only  on  the  ground  that,  by  an  Act  which  was  incorpor- 
ated with  the  special  Act,  “owner”  was  defined  in  a way  to  ex- 
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elude  a tenant  from  year  to  year;  a fact  that  was  overlooked 
in  the  earlier  case. 

In  Hughes  v.  Sutherland  (1881),  7 Q.B.D.  160,  the  question 
arose  on  sub-sec.  1 of  sec.  147  of  the  Merchant  Shipping  Act, 
which  provides  that  if  any  person  not  licensed  by  the  Board  of 
Trade  other  than  the  owner  or  master  or  mate  of  a ship,  or  some 
person  who  is  bond  fide  the  servant  and  in  the  constant  employ 
of  the  owner,  or  a shipping  nfaster  duly  appointed,  engages  or 
supplies  any  seaman  or  apprentice  to  be  entered  on  board  any 
ship  in  the  United  Kingdom,  he  shall  incur  a penalty.  The  re- 
spondent, having  bond  fide  contracted  to  purchase  one  sixty- 
fourth  share  of  a British  ship  from  P.,  who,  though  not  regist- 
ered as  the  owner,  had  the  full  possession  and  control  of  the 
ship  under  a contract  to  purchase  the  64  shares,  supplied  an 
apprentice  to  P.,  who  engaged  the  apprentice  for  the  ship ; and 
it  was  held  that  the  respondent  was  an  “owner”  within  the 
meaning  of  the  exemption,  since,*  though  not  a registered  owner, 
he  had  a contract  enforceable  in  Equity  for  the  purchase  of  a 
share  in  the  ship.  Manisty,  J.,  in  the  course  of  his  judgment 
(p.  164)  said:  “ “Owner’  there  means  one  who  is  substantially 
the  owner,  having  the  control  and  management  of  the  ship.” 
And  Lord  Coleridge,  C.J.,  said  (p.  163)  : “In  the  present  case 
the  respondent  is  an  equitable  part  owner  of  the  ship ; he  has  a 
contract  enforceable  in  equity  to  purchase  one  sixty-fourth 
share.  Then  is  he  ‘ the  owner,  ’ within  the  meaning  of  sec.  147  ? 
If  instead  of  an  equitable  interest  there  had  been  a legal  trans- 
fer to  him  of  one  sixty-fourth  share — however  small  the  interest 
if  it  were  a legal  one — he  would  be  ‘ the  owner.  ’ Is  he  so  now  ? 
I think  he  is.” 
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In  Meildereid  v.  West  (1876),  1 Q.B.D.  428,  referred  to  by 
Lord  Coleridge,  it  was  held,  under  a proceeding  to  enforce  an 
allotment  note  under  sec.  169  of  the  Act,  that  a person  who  was 
the  sole  registered  owner  of  a ship,  but  had  by  charterparty 
parted  not  only  with  the  possession  of  the  ship  but  with  all  con- 
trol over  her,  though  he  was  in  one  sense  the  owner,  was  not  the 
owner  for  the  purpose  of  being  sued  upon  the  allotment  note. 
The  allotment  note  was  a direction  given  by  a seaman  for  pay- 
ment of  part  of  his  wages  to  his  wife,  father,  mother,  grand- 
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father,  grandmother,  child,  grandchild,  brother,  or  sister,  and 
the  Act  provided  that  the  amount  of  the  allotment  note  might 
be  sued  for  and  recovered  from  the  owner  or  any  agent  who  had 
authorised  the  drawing  of  the  note.  Field,  J.,  delivering  the 
judgment  of  the  Court,  said  (p.  435)  : “We  think  that  the 

meaning  of  the  word  ‘owner’  . . . must  be  restrained  to 

such  actual  owner  for  the  time  being  of  the  ship  as,  either  him- 
self or  by  his  master  or  other  authorised  agent,  manages  and 
controls  her,  and  enters  into  the  agreement  for  the  wages  of 
which  the  allotment  note  is  part.  ’ ’ 

If  in  these  cases  the  charterer  of  the  ship,  while  he  had  the 
control  of  lit  and  navigated  it,  was  the  owner  of  it  within  the 
meaning  of  the  Acts  which  were  the  subject  of  consideration,  I 
see  no  reason  why  Adams,  while  he  was  in  the  exclusive  posses- 
sion of  and  had  complete  dominion  over  the  car  under  his  agree- 
ment of  purchase,  was  not  the  owner  of  it  within  the  meaning 
of  sec.  19 ; and  no  decided  case  that  I am  aware  of  is  opposed 
to  this  view. 

The  purpose  of  sec.  19  was,  I think,  to  avoid  any  question 
being  raised  as  to  whether  a servant  of  the  owner,  who  was  driv- 
ing a motor  vehicle  when  the  violation  of  the  Act  or  regulation 
took  place,  was  acting  within  the  scope  of  his  employment,  and 
to  render  the  person  having  the  dominion  over  the  vehicle,  and 
in  that  sense  the  owner  of  it,  answerable  for  any  violation  in  the 
commission  of  which  the  vehicle  was  the  instrument,  by  whom- 
soever it  might  be  driven;  and  I do  not  think  that  it  can  have 
been  intended  to  fix  the  very  serious  responsibility  which  the 
section  imposes  upon  one  who,  like  the  respondent,  at  the  time 
the  accident  happened,  had  neither  the  possession  of  nor  the  dom- 
inion over  the  vehicle,  although  he  may  have  been  technically 
the  owner  of  it  in  the  sense  in  which  the  owner  of  the  legal  estate 
in  land  is  the  owner  of  the  land. 

For  these  reasons,  as  well  as  for  those  of  my  brother  Kelly,  I 
am  of  opinion  that  the  appeal  should  be  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Taylor  v.  Gage. 


Municipal  Corporation — Alteration  in  Grade  of  Highway — Necessity  for  By- 
law— Agreement  between  Members  of  Council  and  Private  Individual — 
Sale  of  Gravel — Consolidated  Municipal  Act,  1903,  sec.  647 — Work  of 
Repair — Duty  to  Keep  in  Repair — Unopened  Road  Allotoance — Injury 
to  Land  Abutting  on  Road  Allowance  by  Removal  of  Gravel — Action 
against  Individual  Doing  Work — Injunction — Damages. 

The  plaintiff  was  the  owner  of  part  of  lot  32  in  the  3rd  concession  of  the 
township  of  S.,  the  defendant  owned  part  of  lot  33,  and  between  these 
lots  there  was  an  original  allowance  for  a road.  An  agreement  was  made 
between  the  defendant  and  the  members  of  the  township  council  that  the 
defendant  should  be  allowed  to  grade  and  remove  the  gravel  from  that 
part  of  the  road  allowance  lying  west  of  the  plaintiff’s  fence,  within  cer- 
tain limits,  on  condition  that  the  defendant  should  gravel  portions  of 
certain  highways  in  the  township.  The  defendant  accordingly  removed 
gravel  from  in  front  of  the  plaintiff’s  land,  and,  in  so  doing,  deprived  the 
plaintiff  of  access  to  his  land,  and  injured  his  fruit  trees  by  excessive 
drainage.  No  by-law  was  passed  by  the  township  council  authorising  the 
defendant  to  do  the  work.  The  plaintiff  sued  for  damages  and  an  injunc- 
tion, and  the  trial  Judge  granted  an  injunction  restraining  the  defendant 
from  further  excavating  or  removing  earth,  and  directed  a reference  as 
to  damages: — 

Held,  that  the  work  agreed  upon  was  not  work  to  be  done  in  the  exercise 
of  the  corporation’s  powers  or  duties  as  to  the  repair  of  highways,  but  the 
bargain  made  was  practically  a sale  to  the  defendant  of  the  gravel  under 
the  surface  of  the  road  allowance,  the  consideration  for  which  was  to  be 
the  spreading  of  part  of  the  gravel  upon  other  roads  under  the  jurisdic- 
tion of  the  council  of  the  municipality. 

To  authorise  a sale  of  gravel  a by-law  was  necessary:  Consolidated  Munici- 
pal Act,  1903,  sec.  647. 

Held,  also,  that,  as  the  road  allowance  had  never  been  opened  and  used,  no 
duty  to  keep  it  in  repair  rested  upon  the  corporation. 

An  alteration  of  the  grade  of  a highway  is  not,  in  all  cases  and  in  all  cir- 
cumstances, a work  of  repair  which  may  be  done  without  a by-law. 

Croft  v.  Town  of  Peterborough  (1856),  5 C.P.  35,  4£-6,  141,  148-9,  150,’ 
where  the  line  of  separation  between  acts  which  a municipal  corporation 
may  do  in  the  discharge  of  its  duty  to  keep  in  repair  a highway  under  the 
jurisdiction  of  its  council,  without  passing  a by-law  authorising  them  to 
be  done,  and  acts  done  for  the  improvement  of  a highway  for  which  a by- 
law is  necessary,  is  pointed  out,  approved. 

Held,  therefore,  affirming  the  judgment  of  Falconbridge,  C.J.K.B.,  the  trial 
Judge  (Magee,  J.A.,  dissenting),  that  what  was  being  done  by  the  defend- 
ant was  not  a work  of  repair  which  had  been  undertaken  by  him  under 
the  authority  or  by  the  direction  of  the  corporation,  and  that  it  was  not 
such  a work  as  might  be  lawfully  done  by  the  corporation  itself,  unless 
under  the  authority  of  a by-law  of  its  council. 

Pratt  v.  City  of  Stratford  (1887-8)  , 14  O.R.  260,  16  A.R.  5,  explained  and 
distinguished. 

Hislop  v.  Township  of  McGillivray  (1890),  17  S.C.R.  479/followed. 

Action  to  'recover  damages  for  the  making  by  the  defendant 
of  an  excavation  in  the  road  allowance  opposite  the  defendant’s 
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property,  which,  as  the  plaintiff  alleged,  rendered  it  impossible 
for  him  to  nse  the  road  allowance  as  he  had  been  accustomed  to 
do,  and  for  injury  done  to  his  land  and  the  fruit  trees  growing 
on  it,  caused  by  the  excavation  having  been  made;  and  for  an 
injunction  restraining  the  defendant  from  further  excavating 
and  removing  the  earth  from  the  road  allowance  in  such  a man- 
ner as  to  injure  the  plaintiff’s  property  or  his  user  of  it. 

The  defence  was  that  what  was  complained  of  was  done  under 
instructions  from  and  by  the  authority  of  the  Corporation  of  the 
Township  of  Saltfleet,  and  was  a necessary  work  for  the  improve- 
ment of  the  property  in  the  locality  and  the  opening  up  of  the 
highway. 


January  23.  The  action  was  tried  at  Hamilton  by  Falcon- 
bridge,  C.J.K.B.,  sitting  without  a jury. 

G.  8.  Kerr,  K.C.,  and  G.  C.  Thomson,  for  the  plaintiff. 

W.  T.  Evans  and  8.  H.  Slater,  for  the  defendant. 

March  14.  Falconbridge,  C.  J.K.B. : — No  by-law  was  passed 
by  the  township  authorising  the  defendant  to  do  the  work  com- 
plained of.  There  was  not  even  an  agreement  duly  signed  or 
executed  between  the  defendant  and  the  township.  There  was 
only  what  was  termed  a meeting  of  council  on  the  ground,  when 
a verbal  resolution  was  put  and  declared  to  be  carried. 

The  action  is  not  against  the  township,  and  the  arbitration 
clauses  of  the  Municipal  Act  have  no  application. 

The  plaintiff *has  suffered  and  will  suffer  damage  by  depriva- 
tion of  access,  and  injury  to  fruit  trees  by  excessive  drainage. 

But  (especially  in  view  of  the  fact  that  the  plaintiff’s  fence 
seems  to  he  23  or  more  feet  on  the  road  allowance),  I think  the 
question  of  damage,  if  any,  should  form  the  subject  of  a refer- 
ence to  the  Master. 

Some  witnesses  swore  that  the  value  of  the  plaintiff’s  pro- 
perty has  been  enhanced  by  what  the  defendant  has  done. 

Judgment  for  the  plaintiff,  with  an  injunction  restraining 
the  defendant  from  further  excavating  or  removing  earth. 

All  questions  of  costs  and  further  directions  reserved  until 
after  the  Master’s  report. 
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The  defendant  appealed  from  the  judgment  of  Falconbridge, 
C.J.K.B. 

October  6.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 

G.  Lynch- Staunton,  K.C.,  and  W.  T.  Evans,  for  the  appel- 
lants, argued  that,  unless  the  plaintiff  could  shew  some  injury  to 
himself,  not  common  to  the  world,  he  could  not  recover : Baird  v. 
Wilson  (1872),  22  C.P.  491,  following  Winterbottom  v.  Lord 
Derby  (1867),  L.R.  2 Ex.  316.  [Meredith,  C.J.O.,  cited  O’Neil 
v.  Harper  (1913),  28  O.L.R.  635].  The  plaintiff  was  authorised 
by  the  council  to  proceed  with  the  work : and,  though  the  author- 
isation document  was  lost  by  the  Reeve,  its  existence  and  contents 
were  proved  by  oral  evidence  at  the  trial.  It  was  not  necessary 
that  a by-law  should  be  passed,  and  the  defendant  must  have 
recourse  to  the  Municipal  Act  for  his  compensation,  if  any: 
Pratt  v.  City  of  Stratford  (1887-8),  14  OjR.  260,  46  A.R.  5;  In 
re  Yeomans  and  County  of  Wellington  (1878-9), -43  U.C.R.  522, 
4 A.R.  301.  The  township  corporation  might  be  held  liable  for 
what  the  defendant  did,  if  it  were  viewed  as  the  act  of  a servant, 
without  any  by-law  being  shewn : Lewis  v.  City  of  Toronto 
(1876),  39  U.C.R.  343.  As  to  compensation  see  the  Municipal 
Act,  3 Edw.  VII.  ch.  19,  sec.  437.  See  also  secs,  600,  637,  sub- 
sec.  2.  No  by-law  is  needed  to  remove  a fence  or  open  a road; 
Township  of  Gloucester  v.  Canada  Atlantic  R.W.  Co.  (1902),  3 
O.L.R.  85,  affirmed  in  4 O.L.R.  262;  Nevill  v.  Township  of  Ross 
(1872),  22  C.P.  487.  The  defendant  is  not  liable  for  work  auth- 
orised by  the  council:  Baskerville  v.  City  of  Ottawa  (1892),  20 
A.R.  108;  McDonald  V.  Dickenson  (1897),  24  A.R.  31. 

J.  Bicknell,  K.C.,  and  G.  C.  Thomson,  for  the  plaintiff,  the 
respondent,  argued,  upon  the  facts,  that  the  value  of  the  plain- 
tiff’s land  had  been  decreased  and  damage  done  by  the  excava- 
tion. The  township  corporation  had  done  no  corporate  act  to 
make  itself  liable  for  compensation : Ayers  v.  Town  of  Windsor 
(1887),  14  O.R.  682.  The  word  “ altering”  in  3 Edw.  VII.  ch. 
19,  sec.  632  (1),  covers  what  was  done  by  the  plaintiff  in  this 
case:  Biggar’s  Municipal  Manual  (1900),  p.  859.  Pratt  v.  City 
of  Stratford  is  distinguished  in  Biggar,  p.  867.  The  selling  of 
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gravel  must  be  done  by  by-law;  3 Edw.  VII.  ch.  19,  sec.  640, 
sub-sec.  7 ; and  reference  should  be  had  to  sec.  325  as  to  the 
general  jurisdiction  of  the  council. 

Lynch- St  aunt  on,  in  reply,  referred  to  the  evidence  upon  the 
question  of  the  sale  of  gravel. 


December  15.  Meredith,  C.J.O. : — This  is  an  appeal  by  the 
defendant  from  the  judgment  of  the  Chief  Justice  of  the  King’s 
Bench,  dated  the  14th  March,  1913,  after  the  trial  of  the  action 
before  him,  sitting  without  a jury,  at  Hamilton,  on  the  23rd 
January,  1913. 

The  respondent  is  the  owner  of  part  of  lot  No.  32  in  the  3rd 
concession  of  the  township  of  iSaltfieet,  and  the  appellant  is  the 
owner  of  part  of  lot  No.  33  in  the  same  concession,  and  between 
these  lots  there  is  an  original  allowance  for  road,  which  extends 
southerly  from  the  macadamized  road  in  front  of  these  lands 
to  and  beyond  the  property  otf  the  Hamilton  Grimsby  and 
Beamsville  Electric  Railway  Company,  and  the  action  is  brought 
to  recover  damages  'for  the  making  by  the  appellant  of  an  exca- 
vation in  the  road  allowance  opposite  to  the  appellant’s  pro- 
perty, which,  as  the  respondent  alleges,  renders  it  impossible  for 
him  to  use  it  as  he  had  been  accustomed  to  do;  and  for  injury 
done  to  his  land  and  the  fruit  trees  growing  on  it  caused  by 
the  excavation  having  been  made ; and  he  also  claims  an  injunc- 
tion to  restrain  the  appellant  from  further  excavating  and  re- 
moving the  earth  from  the  road  allowance  in  such  a manner  as 
to  injure  the  respondent’s  property  or  his  user  of  it. 

The  defence  of  the  appellant  is,  that  what  is  complained  of 
was  done  under  instructions  from  and  by  the  authority  of  the 
Corporation  of  the  Township  of  Saltfleet,  and  was  a necessary 
work  for  the  improvement  of  the  property  in  the  locality  and 
the  opening  up  of  the  highway;  that  the  corporation,  acting 
within  its  jurisdiction,  by  by-law  ordered  and  directed  that  the 
highway  west  of  the  respondent’s  property  should  be  opened  up 
and  made  safe  for  public  travel  and  to  be  used  as  a highway: 
that  the  respondent  will  not  be  injured,  but  will  be  benefited,  by 
the  work  being  done;  that  the  respondent  never  used  the  high- 
way as  an  approach  to  his  property;  and  that  the  new  road 
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when  completed  will  afford  an  additional  means  of  access,  and 
will  be  a great  benefit,  to  it;  and  that  the  respondent  “has 
wrongfully  fenced  in,  and  is  in  possession  of,  the  easterly  por- 
tion of  the  highway,  varying  in  width  from  23  to  25  feet,  which 
affords  him  ample  means  of  access  to  his  property  from  the 
King  street  road  over  the  same  grade  as  he  originally  enjoyed.” 

The  learned  Chief  Justice  found  in  favour  of  the  respond- 
ent, and  directed  that  judgment  should  be  entered  restraining 
the  appellant  from  further  excavating  or  removing  earth  from 
the  highway,  and  for  a reference  as  to  damages;  reserving 
further  directions  and  all  questions  of  costs  until  after  the  re- 
port. 

The  judgment  is  based  upon  the  hypothesis  that  the  appel- 
lant was  a wrong-doer  because  no  by-law  was  passed  by  the 
council  authorising  him  to  do  the  work,  and  the  judgment  of  the 
Chief  Justice  was  that  the  respondent  had  suffered  and  would 
suffer  damage  ‘by  deprivation  of  access,  and  injury  to  fruit 
trees  by  excessive  drainage.” 

It  was  argued  by  counsel  for  the  appellant  that  the  work 
that  was  being  done  was  one  which  the  council  had  authority, 
without  the  passing  of  a by-law,  to  do;  and  that  the  finding  that 
the  respondent  had  been  deprived  of  access  to  his  land,  and  that 
injury  had  been  done  to  his  fruit  trees,  was  not  warranted  by 
the  evidence. 

The  respondent  testified  that  there  was  a lane  on  his  land 
leading  from  his  barn  to  the  road  allowance,  and  running  at 
right  angles  to  it;  and  that  he  used  the  part  of  the  road  allow- 
ance south  of  the  lane  every  day  in  going  to  his  pasture-field, 
and  the  north  part  of  it  several  times  a week  during  the  summer 
months  ‘ ‘ drawing  into  his  barn ; ’ ’ that  the  road  allowance  south 
of  the  lane  could  not  be  used  for  vehicular  traffic  owing  to  a 
declivity  commencing  near  the  lane,  but  that  it  could  be,  and 
was,  used  for  driving  his  stock  to  water  at  a creek  at  the  foot  of 
the  hill;  that  the  appellant,  by  making  a gravel  pit  out  of  the 
road,  12  to  16  feet  deep,  had  rendered  it  impossible  for  the  re- 
spondent to  use  the  road  allowance  as  he  had  been  accustomed 
to  use  it ; and  that,  besides  this,  the  fruit  trees  and  strawberries 
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growing  within  40  or  50  feet  of  his  fence  were  damaged  1 ‘ on  ac- 
count of  the  drainage.” 

The  testimony  of  the  respondent  was  corroborated  by  several 
witnesses,  and  there  is,  I think,  no  ground  for  disturbing  the 
finding  of  the  learned  Chief  Justice. 

Then  as  to  the  justification  set  up  by  the  appellant.  The 
facts  on  this  branch  of  the  case  are  not  in  dispute.  The  appel- 
lant was  desirous  of  dividing  and  laying  out  his  land  into  build- 
ing lots.  A ridge,  commonly  called  a “ hog’s  back,”  crossed  the 
lands  of  the  appellant  and  the  respondent  and  the  road  allow: 
ance,  and  the  land  sloped  both  to  the  north  and  to  the  south 
from  the  “hog’s  back,”  the  top  of  which  was  from  16  to  18  feet 
higher  than  the  land  at  the  foot  of  the  declivities  to  the  north 
and  south. 

In  order  to  make  his  lands  suitable  for  division  into  building 
lots,  it  was  desirable,  if  not  necessary,  that  the  appellant’s  land 
should  be  levelled  by  cutting  down  the  ridge  and  filling  up  the 
lower  parts,  and  that  the  road  allowance  should  be  dealt  with 
in  the  same  way. 

With  a view  to  carrying  out  this  object,  the  appellant  ap- 
plied to  the  township  council  to  pass  a by-law  giving  him  per- 
mission to  remove  from  the  highway  between  the  south  side  of 
the  Hamilton  and  Grimsby  stone  road  and  the  northerly  limit 
of  the  right  of  way  lands  of  the  Hamilton  Grimsby  and  Beams- 
ville  Electric  Railway  Company,  the  sand  and  gravel  for  the 
purpose  of  laying  cement  sidewalks. 

A by-law  was  drawn  up  by  the  appellant,  intituled  “By- 
law number  respecting  the  grading  of  the  road  allowance  be- 
tween lots  32  and  33  in  the  3rd  concession  of  the  township  of 
Saltfleet,  and  being  on  the  easterly  side  of  Coronation  Park  Sur- 
vey,” i.e.,  the  appellant’s  land.  The  by-law  recites  his  applica- 
tion; and,  by  its  enacting  clause,  the  consent,  permission,  and 
authority  of  the  council  is  given  in  the  terms  of  the  application, 
subject  to  a qualification  expressed  in  these  words,  “said  grade 
not  to  be  lower  than  King  street,  and  to  be  approved  of  by  the 
township  council.” 

This  by-law  was  read  a first  and  second  time  on  the  19th 
April,  1912,  but  a motion,  made  on  the  14th  May  following,  that 
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it  should  be  read  a third  time  and  passed,  was  negatived,  and  it 
was  never  passed,  owing,  as  appears  from  the  council  minutes, 
to  the  adverse  report  of  a committee  which  had  been  appointed 
to  look  into  the  matter  of  the  application. 

A short  time  after  this  action  had  been  taken,  the  members 
of  the  council  met  the  appellant  on  the  road  allowance,  and  an 
agreement  was  made  between  them  that  the  appellant  should  be 
allowed  to  grade  and  remove  the  gravel  from  that  part  of  the 
road  allowance  lying  west  of  the  respondent’s  fence,  from  King 
street  south,  to  a level  12  feet  below  the  highest  point  of  the 
ridge,  but  in  no  case  to  be  lower  than  King  street,  on  condition 
that  the  appellant  should,  during  the  year  1912,  gravel  the 
highway  from  King  street  north  to  Main  street ; grade  the  south 
side  of  the  road  allowance  to  the  grade  of  the  Hamilton  Grimsby 
and  Beamsville  Railway  tracks,  the  council  furnishing  a pipe, 
or  cement  culvert,  for  the  watercourse  which  crossed  it,  and 
gravel  a macadamized  part  of  Main  street,  and  a part  of  it 
which  was  not  macadamized,  if  the  council  should  macadamize 
it — the  whole  of  the  work  to  be  done  during  the  year  1912. 

I speak  of  these  being  the  terms  of  the  agreement,  although 
they  differ  somewhat  from  the  terms  which  the  members  of  the 
council  who  were  examined  as  witnesses,  and  the  appellant,  testi- 
fied, were  agreed  on;  and  I do  so  because  the  terms  of  the 
arrangement  are  set  out  in  a by-law  which  was  prepared  by  or 
at  the  instance  of  the  appellant,  for  giving  effect  to  what  had 
been  agreed  on. 

According  to  the  testimony  of  the  appellant,  the  by-law  had 
been  prepared  before,  and  was  discussed  at,  the  meeting,  and  he 
produced  what  he  said  was  a copy  of  it,  with  the  alterations  in 
it  that  had  been  agreed  upon;  and,  according  to  his  testimony, 
this  by-law  was  signed  by  him  and  by  the  Reeve;  but  in  this  I 
am  satisfied  that  he  is  mistaken — no  signed  document  was  pro- 
duced, and  it  is  most  unlikely  that  the  by-law  which  the  appel- 
lant said  was  a copy  of  the  document  that  was  signed,  would 
have  been  signed  by  the  appellant.  It  is  in  form  a by-law  and 
not  an  agreement,  and  it  was  not,  as  is  shewn  on  the  face  of  it, 
intended  to  be  signed  by  any  one  but  the  Reeve  and  Clerk  of 
the  municipality.  It  does  not  appear  that  what  was  done  at  this 
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meeting  was  communicated  to  the  Clerk,  and  no  record  of  it 
appears  in  the  minutes  of  the  council,  and  the  by-law  was  never 
passed  or  even  introduced. 

It  is  clear  that  it  was  contemplated  that  the  arrangement 
should  be  evidenced  by  a by-law  of  the  council,  and  the  proper 
inference,  I think,  is,  that  it  was  not  to  become  effective  unless 
or  until  the  by-law  should  be  passed;  although  there  was  evi- 
dence that  the  appellant  was  told  by  the  members  of  the  coun- 
cil at  the  meeting  that  he  might  go  on  at  once  with  the  work. 

It  was  contended  by  Mr.  Lynch- Staunton  that  what  was 
done  by  the  appellant  in  removing  the  gravel  from  the  high- 
way was  done  under  the  authority  and  by  the  direction  of  the 
council ; that,  if  the  council  had  done  it  by  its  own 
officers,  it  would  have  been  a lawful  act  done  in  the  per- 
formance of  its  statutory  duty  as  to  the  repair  of  highways  ; 
and  that  it  was  not  the  less  lawful  because  it  was  done  by  the 
appellant,  who  was  in  the  same  position  as  if  he  had  been  em- 
ployed by  the  council  to  do  the  work;  that  it  was  not  neces- 
sary that  a by-law  should  have  been  passed  to  authorise  the 
doing  of  the  work;  and  that,  for  these  reasons,  the  action  did 
not  lie,  and  that  the  respondent’s  remedy  was  to  obtain  compen- 
sation under  the  provisions  of  the  Municipal  Act;  and  in  sup- 
port of  that  contention  counsel  cited  and  relied  on  Pratt  v.  City 
of  Stratford,  14  O.R.  260,  16  A.R.  5. 

The  decision  of  the  Chancellor  in  that  ease  was  considered 
by  Rose,  J.,  in  Ayers  v.  Town  of  Windsor,  14  O.R.  682,  and  dis- 
tinguished, upon  the  ground  that  in  the  Pratt  case  the  work 
which  was  done  was  work  which  the  defendants  could  have  been 
compelled  to  perform,  and  he  held  that  the  work  which  had  been 
done  in  the  case  before  him — lowering  the  grade  of  the  highway 
— was  not  such  as  the  defendants  could  have  been  compelled  to 
perform,  and  that  there  was  no  authority  to  do  it  without  a by- 
law having  been  passed  providing  for  its  being  done. 

The  only  reference  to  Ayers  v.  Town  of  Windsor  in  the 
Pratt  case  was  made  by  Hagarty,  C.J.O. , who  said  (16  A.R.  at 
p.  10)  that  in  that  case  Rose,  J.,  considered  that  ia  by-law  was 
necessary. 

In  Shawinigan  Hydro-Electric  Co.  v.  Shawinigan  Water  and 
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Power  Co  (1912),  45  S.C.R.  585,  603,  Idington,  J.,  who  was  of 
counsel  for  the  defendants  in  the  Pratt  case,  refers  to  it  as  one  of 
those  cases  in  which  “ where  a duty  had  been  imperatively  im- 
posed upon  a municipality  and  had  to  be  discharged  in  obedience 
to  a statute  things  necessary  to  be  done  to  obey  the  law  have 
been  held  impliedly  as  within  a council ’s  absolute  power.  ’ ’ And, 
he  added : ‘ ‘ The  obligation  of  the  city  there  rested  on  a statute 
imposing  a duty  . . . No  such  duty  had  been  imposed  here. 

It  was  left  entirely  optional.  ’ ’ 

In  the  Pratt  case  the  injury  of  which  the  plaintiff  com- 
plained was  the  raising  of  the  grade  of  the  highway  on  which  his 
property  abutted,  which  was  rendered  necessary  'for  making  the 
approach  to  a bridge  which  the  defendants  had  built  across  the 
river  Avon,  and  the  holding  was  that  a by-law  authorising  the 
doing  of  the  work  was  not  necessary.  The  judgment  of  the 
Chancellor,  before  whom  the  action  was  tried,  was  based  upon 
the  view  that  highways  and  bridges  were  vested  in  the  defend- 
ants, and  that  they  bad,  “as  owners  or  trustees  for  the  public, 
the  right  to  repair  and  in  repairing  to  improve  streets  and 
bridges  without  a by-law  for  that  purpose”  ('14  O.R.  at  p.  263.) 

In  the  Court  of  Appeal,  Hagarty,  C.J.O.,  based  his  judgment 
on  the  ground  ‘ ‘ that  the  acts  in  consequence  of  which  the  plain- 
tiff claims  damages  were  lawfully  done  by  the  defendants  under 
their  statutable  powers  and  duties;  that  they  had  the  right  to 
do  these  acts  without  the  formality  of  a by-law,  as  part  of  the 
ordinary  duties  imposed  on  them  in  the  maintenance  of  roads 
and  bridges”  (16  A.R.  at  p.  12). 

The  view  of  Osier,  J.A.,  was,  that  the  making  of  the  approach 
might  “properly  be  regarded  as  a work  incidental  to  the  prin- 
cipal work”  (i.e.,  the  erection  of  the  bridge)  “or  as  a work  of 
necessary  repair,”  and  that,  “if  so,  a by-law  was  clearly  un- 
necessary” (p.  16). 

Maclennan,  J.A.,  was  of  opinion  that  “the  Legislature  hav- 
ing declared”  ( i.e by  the  special  Act)  “the  bridge  to  be  neces- 
sary, its  erection  became  a duty  of  the  corporation  and  obliga- 
tory upon  them,”  and  that  “repair  of  bridges  is  obligatory  by 
the  general  Act,  ’ ’ and  that  ‘ ‘ the  effect  of  the  two  enactments 
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taken  together  clearly  made  the  building  of  this  bridge  obli- 
gatory,” and  that  “the  bridge  having  been  erected,  and  being 
properly  made  higher  than  the  old,  the  raising  of  the  approaches 
became  a duty  under  sec.  530.”  He  was  also  of  opinion  that 
“the  raising  of  the  grade  of  the  road  where  it  approached  the 
bridge  and  the  construction  of  the  parapet  walls”  might  “both 
be  regarded  as  acts  of  repair,  the  one  to  make  the  road  as  con- 
venient, and  the  other  as  safe,  as  it  was  before,  and  if  so  they 
were  obligatory  on  the  council  and,  with  or  without  a by-law, 
had  to  be  done,”  adding:  “But  without  insisting  that  the  acts 
were  obligatory  and  not  optional,  it  is  sufficient  if  they  were 
authorised  corporate  acts,  and  I think  they  were”  (pp.  20-1). 

Burton,  J.A.,  dissented,  being  of  opinion  that  the  work  was 
not  one  of  repair,  and  that  a by-law  was  necessary. 


It  would  appear  from  these  opinions  that  two  of  the  Judges, 
the  Chief  Justice  and  Osier,  J.A.,  were  of  opinion  that  the  work 
of  which  the  plaintiff  complained  was  one  of  repair.  As  the 
Chief  Justice  said  (pp.  11,  12)  : “Granted  that  they  could,  with- 
out a special  by-law,  expend  a large  sum  in  substituting  a costly 
new  bridge  for  the  old  one,  not  raising  or  lowering  the  ap- 
proaches, I cannot  see  why  the  change  in  the  level,  proper  and 
necessary  for  the  improved  structure,  at  once  alters  their  posi- 
tion. ...  I cannot  see  any  sensible  distinction  in  principle 
between  a four  feet  and  a four-inch  change  of  level.  The  most 
ordinary  repair  to  a highway  may  involve  constant  change  of 
elevations,  consequent  on  the  filling  up  of  holes  or  marshy  spots 
or  the  laying  down  of  new  material  for  the  road,  and  it  is  quite 
possible  that  such  alterations  may  injuriously  affect  the  ap- 
proach to  buildings  or  lands;”  and,  judging  from  the  observa- 
tions of  Osier,  J.A.,  which  I have  quoted,  he  appears  to  have 
been  of  the  same  opinion. 

Maclennan,  J.A.,  does  not  appear  to  have  gone  so  far,  and, 
judging  from  his  observations  which  I have  quoted,  his  opinion 
was,  that  it  was  only  where  the  work  was  one  which  was  re- 
quired to  make  the  road  as  convenient  or  as  safe  as  it  was  be- 
fore — i.e.,  before  the  work  was  done — that  it  could  be  done  with- 
out a by-law ; that  is  to  say,  that,  because  it  was  necessary,  owing 
to  the  raising  of  the  level  of  the  bridge,  to  raise  the  approaches, 
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the  latter  work  was  one  of  repair  which  might  be  done  without 
a by-law  and  I find  nothing  in  his  opinion  to  warrant  the  con- 
clusion that  he  would  have  held  that  what  was  done  in  the  case 
at  bar  was  a work  of  repair. 

In  view  of  all  this,  I do  not  think  that  the  decision  in  the 
Pratt  case  is  binding  on  this  Court  to  the  extent  of  requiring 
that  we  should  hold  that  in  all  cases,  and  under  all  circum- 
stances, an  alteration  of  the  grade  of  the  highway  by  a muni- 
cipal corporation  is  a work  of  repair  which  may  be  done  without 
a by-law ; but  that  the  decision  must  be  taken  to  have  depended 
on  the  particular  circumstances  of  that  case ; and  that  the  Court 
was  mainly  influenced,  in  coming  to  the  conclusion  which  it 
reached,  by  the  fact  that  the  raising  of  the  level  of  the  highway, 
of  which  the  plaintiff  complained,  had  become  necessary  owing 
to  the  raising  of  the  level  of  the  bridge,  and  was  therefore  prac- 
tically a part  of  or  incidental  to  that  work. 

In  my  opinion,  the  line  of  separation  between  acts  which  a 
municipal  corporation  may  do  in  the  discharge  of  its  duty  to 
keep  in  repair  a highway  under  the  jurisdiction  of  its  council, 
without  passing  a by-law  authorising  them  to  be  done,  and  acts 
done  for  the  improvement  of  a highway,  for  which  a by-law  is 
necessary,  is  nowhere  better  pointed  out  than  by  Macaulay,  C.J., 
in  Croft  v.  Town  Council  of  Peterborough  (1856),  5 C.P.  35, 
45-6,  141,  148-9,  150  ; and  I entirely  agree  with  what  is  there 
said.  See  also  Reid  v.  City  of  Hamilton  (1856),  5 C.P.  269, 
287. 

In  the  case  at  bar,  the  two  by-laws  to  which  I have  re- 
ferred seem  to  me  plainly  to  indicate  that  what  was  proposed  to 
be  done  was  not  to  be  done  in  the  exercise  of  the  corporation’s 
powers  or  duties  as  to  the  repair  of  highways,  but  was  prac- 
tically a sale  to  the  appellant  of  the  gravel/ under  the  surface  of 
the  road  allowance,  the  consideration  for  which  was  to  be  the 
spreading  of  part  of  the  gravel  upon  other  roads  under  the 
jurisdiction  of  the  council  of  the  municipality.  If  what  was 
done  was,  in  effect,  a sale  of  the  gravel  to  f;he  appellant,  a 
by-law  authorising  the  sale  was  clearly  necessary  (Consolidated 
Municipal  Act,  1903,  sec.  647). 

It  may  be  that,  incidentally,  what  the  appellant  would  do 
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in/  removing  the  gravel  would  have  had  the  effect  of  grading 
the  highway,  but  that  was  not  the  primary  purpose  of  what 
was  proposed  to  he  done ; and  the  fact  that  the  gravel  was  to  be 
removed  only  up  to  the  line  of  the  respondent’s  fence,  which 
encroached  upon  the  highway  to  the  extent  of  from  20  to  27 
feet  along  the  whole  length  of  his  lot,  is  an  indication  that  the 
removal  of  the  gravel  was  not  for  the  purpose  of  improving  the 
highway,  but  of  benefiting  the  appellant. 

The  contention  of  the  appellant  at  the  trial  was,  that  the 
road  allowance  had  never  been  opened,  and  that  it  could  not 
be  used  for  vehicular  traffic;  and  indeed  that  it  could  not  be 
used  even  as  a means  of  access  to  the  respondent’s  land. 

In  Hislop  v.  Township  of  McGilUvray  (1890),  17  S.C.R.  4 79, 
it  was  decided  that  the  duty  of  maintaining  and  keeping  in  re- 
pair roads  under  the  jurisdiction  of  councils,  imposed  on  cor-' 
porations  by  the  Municipal  Act,  only  applies  to  roads  which 
have  been  formally  opened  and  used,  and  not  to  those  which  a 
township  corporation,  in  its  discretion,  has  considered  it  in- 
advisable to  open;  and  it  follows  from  that  decision  that,  the 
road  allowance  in  question  never  having  been  opened  and 
used,  no  duty  to  keep  it  in  repair  rested  upon  the  corporation, 
and  on  this  ground  this  case  is,  in  my  opinion,  distinguishable 
from  Pratt  v.  City  of  Stratford. 

Great  inconvenience  would  result  from  holding  that  what  it 
is  said  the  appellant  was  authorised  by  the  council  to  do  might 
be  lawfully  done  without  a by-law.  There  is  no  record  of  any 
such  authority  having  been  given,  and  the  respondent  might 
find  great  difficulty  in  establishing  a claim  for  compensation 
against  the  corporation.  Had  the  council  determined  to  open 
the  road  allowance,  and  to  improve  it,  property- owners  that 
would  or  might  be  injuriously  affected  by  what  was  proposed 
to  be  done,  would  have  had  an  opportunity  of  knowing  of  the 
intention  of  the  council,  and,  if  they  had  desired  to  do  so,  of 
objecting  to  its  being  carried  into  effect. 

I would  affirm  the  judgment,  upon  the  ground  that  what  was 
being  done  by  the  appellant  was  not  a work  of  repair  which  had 
been  undertaken  by  him  under  the  authority  or  by  the  direction 
of  the  corporation,  and  that  it  was  not  such  a work  as  might  be 
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lawfully  done  by  the  corporation  itself,  unless  under  the  auth- 
ority of  a by-law  of  its  council. 

The  appellant  should  pay  the  costs  of  the  appeal. 

Maclaren  and  Hodgins,  JJ.A.,  concurred. 

Magee,  J.A.,  dissented. 

Appeal  dismissed ; Magee,  J.A.,  dissenting. 


[APPELLATE  DIVISION.] 

Union  Bank  of  Canada  v.  A.  McKillop  & Sons  Limited. 

Company — Trading  Company — Powers  Given  by  Charter  — • Incidental 
Powers — Guarantee  of  Debt  of  Customer — Ultra  Vires — Companies 
Act,  R.S.O.  1897,  eh.  191,  sees.  9,  10,  14,  15,  25,  46,  47,  49,  102—. Inter- 
pretation Act,  R.S.O.  1897,  ch.  1,  sec.  8 (25). 

The  defendant  company  was  incorporated  by  letters  patent  of  the  28th 
September,  1904,  issued  under  the  Ontario  Companies  Act  then  in  force, 
R.S.O.  1897,  ch.  191,  “to  buy,  sell  and  deal  in  timber  and  lumber,  and 
for  the  said  purposes  to  operate  and  carry  on  saw-mills,  bending  factories 
. . . and  to  carry  on  the  business  of  a farmer  and  dealer  in  live 

stock  and  farm  produce:” — 

Reid,  that  the  incidental  powers  of  the  company  did  not  extend  to  guar 
anteeing  the  debts  of  another  and  different  company  whose  sole  con- 
nection with  the  defendant  company  was  that  of  a customer;  and  the 
assent  of  all  the  shareholders  could  not  give  validity  to  the  guarantee,  if 
the  company  had  no  power  to  make  it. 

Held,  therefore,  that  the  giving  of  a guarantee  on  the  13th  March,  1907, 
by  the  defendant  company  to  the  plaintiff  bank,  to  secure  the  bank  in 
respect  of  advances  to  another  company,  was  ultra  vires  of  the  defend 
ant  company. 

Sections  9,  10,  14,  15,  25*  46,  47,  49,  and  102  of  R.S.O.  1897,  ch.  191,  and 
sec.  8,  sub-sec.  25,  of  the  Interpretation  Act,  R.S.O.  1897,  ch.  1,  con- 
sidered. 

Review  of  the  authorities. 

Judgment  of  Lennox,  J.,  affirmed. 

Action  to  recover  $15,500  upon  a guarantee. 

The  action  was  tried  before  Lennox,  J.,  without  a jury. 
Hamilton  C assets,  K.C.,  and  D.  C.  Boss , for  the  plaintiff 
bank. 

C.  A.  Moss  and  J.  B.  McKillop,  for  the  defendant  company. 
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May  5.  Lennox,  J. : — Archibald  McKillop,  John  Alexander 
McKillop,  Daniel  McKillop,  Hugh  Cummings  McKillop,  and 
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Isabella  Puller,  were  incorporated  as  a company  “to  buy,  sell, 
and  deal  in  timber  and  lumber,  and  for  the  said  purposes  to 
operate  and  carry  on  saw-mills,  bending-factories,  and  other 
wood-working  machinery  and  mills,  for  the  manufacture  of 
woodwork,  implements,  and  carpenters  and  builders  ’ supplies, 
and  to  carry  on  the  business  of  a farmer  and  dealer  in  live- 
stock and  farm  produce,”  on  the  28th  September,  1904,  under 
the  provisions  of  the  Ontario  Companies  Act. 

On  the  17th  February,  1905,  and  before  they  had  organised 
as  a company,  these  same  incorporators  executed  an  instru- 
ment by  which  they  jointly  and  severally  bound  themselves  to 
be  responsible  to  the  Merchants  Bank  of  Canada  for  the  in- 
debtedness of  the  West  Lome  Waggon  Company  Limited,  to  the 
amount  of  $20,000.  These  incorporators  appear  to  have  re- 
garded this  as  an  obligation  of  the  defendant  company,  and  the 
reason  assigned  for  not  executing  as  a company  is  the  non- 
organisation of  the  company.  I understood  the  president  of  the 
defendant  company  to  say  on  examination  that  “when  the 
money  was  obtained  from  the  Merchants  Bank  on  our  guarantee 
we  were  the  West  Lome  Waggon  Company.5’  It  is  a fact  that 
the  West  Lome  Waggon  Company  was  launched  by  this  wit- 
ness, his  brothers,  and  other  friends.  The  charter  members  of 
the  waggon  company  are  still  the  only  members  of  the  defend- 
ant company.  It  is  a family  affair — arising  out  of  property  and 
business  which  the  shareholders  inherited  from  their  father.  At 
the  time  the  defendant  company  executed  the  guarantee  in 
question  they  held  one  share  in  the  West  Lome  Waggon  Com- 
pany, and  some  of  the  members  had  shares.  These  shares  were 
held  in  the  same  way  when  the  waggon  company  assigned. 

In  March  or  April,  1905,  the  West  Lome  Waggon  Company 
was  taken  over  by  the  Wilkinson  Plough  Company,  and  the 
shareholders,  or  many  of  them,  were  paid  by  shares  in  the 
plough  company.  This  latter  company  also  assigned,  and,  at 
the  time  of  the  assignment,  members  of  the  defendant  company 
held  shares  in  the  plough  company  to  the  amount  of  $25,000. 
These  shares  were  held  and  treated  as  the  property  of  the  de- 
fendant company. 

In  March,  1907,  the  waggon  company  owed  the  Merchants 
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Bank  about  $40,000,  and  for  $20,000  of  this  the  members  of 
the  defendant  company  were  responsible  upon  their  guarantee. 
At  this  time,  it  was  arranged  to  transfer  the  West  Lome  Wag- 
gon Company  account  to  the  United  Empire  Bank — this  bank 
advancing  to  the  waggon  company  the  money  to  enable  it  to  pay 
off  the  Merchants  Bank.  It  is  admitted  that  the  plaintiff  bank 
has  succeeded  to  all  the  rights  of  the  United  Empire  Bank.  Of 
this  $40,000  credit,  $25,000  was  advanced  upon  a promissory 
note  of  the  West  Lome  Waggon  Company,  secured  by  an  assign- 
ment of  the  company’s  manufactures  and  raw  material,  under 
the  provisions  of  sec.  88  of  the  Bank  Act,  and  the  balance  was 
secured,  or  supposed  to  be  secured,  by  a general  guarantee  of 
the  defendant  company  for  a sum  not  exceeding  $15,000,  and 
interest  thereon  at  6 per  cent,  per  annum  after  demand. 

This  is  the  situation  in  outline ; but,  so  far  as  the  facts  or  the 
inferences  from  facts  are  concerned,  there  is  nothing  to  assist  me 
which  will  not  be  equally  available  to  an  appellate  Court  in 
the  event  of  an  appeal,  as  there  is  no  conflict  of  testimony  and 
nothing  turning  upon  the  demeanour  of  witnesses. 

The  defence  is  two-fold,  namely : that  the  guarantee  never 
bound  the  company,  and,  if  it  did,  that  there  is  now  no  indebted- 
ness within  its  terms.  The  first  objection  goes  to  the  root  of 
the  action.  Although  not  without  doubt,  I have  come  to  the 
conclusion  that  the  guarantee  sued  on  did  not  and  does  not  bind 
the  defendant  company.  The  money  lent  by  the  United  Empire 
Bank  upon  the  faith  of  this  undertaking  went  in  discharge  of 
this  amount  of  the  liability  of  the  members  of  the  defendant 
company  to  the  Merchants  Bank.  I do  not  think  that  this 
matters.  The  Merchants  Bank  could  not  have  recovered  upon 
their  security  in  an  action  against  the  defendant  company,  and, 
with  all  equities  counted,  the  plaintiff  cannot  be  subrogated 
with  higher  rights.  This  is  a family  concern,  a private  com- 
pany, it  is  said,  but  it  appears  to  me  that,  to  be  binding  at  all, 
it  must  be  binding  to  all  intents,  and  so  postpone  the  rights 
of  creditors  of  the  defendant  company  and  its  members  if  in- 
solvency had  supervened.  The  members  of  a company  and  the 
company  are  separate  entities:  Salomon  v.  Salomon  & Co., 
1 1897]  A.C.  22.  The  president  and  other  members  of  the  de- 
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fendant  company  were  keenly  alive  to  the  importance  of 
retaining  the  operations  of  the  waggon  company  in  West  Lome, 
and  looked  forward  to  profitable  sales,  but  its  charter  did  not 
authorise  the  defendant  company  to  engage  in  the  business 
which  the  waggon  company  was  incorporated  to  carry 
on.  How,  then,  could  it  be  said  that  the  defendant  com- 
pany had  power  to  finance  a business  which  it  could 
not  engage  in?  Whether  imprudent,  or  probably  profit- 
able, is  not  the  question-;  and  I cannot  think  that  the 
transaction  now  repudiated  was  so  clearly  incidental  to  the  pur- 
poses for  which  the  defendant  company  was  incorporated  that 
there  could  be  said  to  be  “a  potential  necessity”  for  executing 
the  guarantee  sued  on:  A.  B.  Williams  Machinery  Co.  Limited 
v.  Crawford  Tug  Co.  Limited  (1908),  16  O.L.R.  245;  Small  v. 
Smith  (1884),  10  App.  Cas.  119;  Attorney -General  v.  Great 
Eastern  B.W.  Co.  (1880),  5 App.  Cas.  473,  at  pp.  478,  481. 
What  is  not  expressly  authorised  or  incidental  is  prohibited: 
Ashbury  Railway  Carriage  and  Iron  Co.  v.  Riche  (1875),  L.R. 
7 H.L.  653. 

Nor  do  I think  that  the  reference  to  this  guarantee  contained 
in  the  minute  book  of  the  defendant  company,  and  made  subse- 
quent to  the  new  Act,  constitutes  an  effective  ratification.  This 
may  happen  if  the  thing  done,  though  irregularly  done,  was 
within  the  authorised  objects  of  the  company,  was  intra  vires ; 
otherwise,  however,  if  it  was  impliedly  prohibited  by  being 
clearly  outside  the  declared  and  incidental  purposes  or  objects 
of  the  company.  Cases  clearly  marking  this  distinction  are 
collected  in  the  appendix  to  Pollock  on  Contracts,  7th  ed.,  pp. 
694-6. 

Entertaining  the  opinion  I have  expressed,  it  becomes  un- 
necessary for  me  to  deal  with  the  other  objection  to  the  plain- 
tiff bank’s  claim.  The  merits  are  with  the  plaintiff  bank,  and 
it  is,  therefore,  not  a case  for  costs  to  the  defendant  company. 
I shall  not  be  sorry  if  my  judgment  shall  be  shewn  to  be  wrong. 

The  action  will  be  dismissed  without  costs. 

September  22.  The  appeal  was  heard  by  Meredith,  C.J.O., 
'M acl aren,  Magee,  and  Hodgins,  JJ.A. 
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H.  Cassels,  K.C.,  for  the  appellant  bank,  argued  that  the 
West  Lome  Waggon  Company  was  a subsidiary  company  to  A. 
McKillop  & 'Sons  Limited,  and  that  hence  it  was  not  beyond  the 
corporate  powers  of  the  defendant  company  to  give  a guarantee 
for  this  debt.  The  Ontario  Companies  Act,  R.S.O.  1897,  ch. 
191,  see.  25  (e),  was  the  authority  under  which  the  debt  was 
guaranteed.  As  to  the  right  of  the  defendant  company  to  take 
shares  in  another  company,  see  the  Ontario  Companies  Act, 
7 Edw.  VII.  ch.  34,  sec.  17  (d),  (e),  (k),  sec.  210  (c).  The  in- 
debtedness grew  in  1907  from  $40,000  to  $200,000.  As  to  the 
scope  of  the  defendant  company’s  powers,  and  the  application 
of  the  doctrine  of  ultra  vires  in  this  connection,  see  Ashbury 
Railway  Carriage  and  Iron  Co.  v.  Riche , L.R.  7 H.L.  653;  At- 
torney-General v.  Great:  Eastern  R.W.  Co.,  5 App.  Cas.  473; 
London  County  Council  v.  Attorney -General,  [1902]  A.C.  165, 
at  p.  167. 

D.  C.  Ross,  on  the  same  side.  The  defendant  company  is 
bound  by  estoppel.  Most  of  the  money  was  advanced  after  the 
Act  of  1907  was  passed : Pollock  on  Contracts,  7th  ed.,  p.  395 ; 
Waugh  v.  Morris  (1873),  L.R.  8 Q.B.  202.  The  defendant  com- 
pany should  have  spoken  out ; it  ratified  its  guarantee  by  its  sub- 
sequent conduct : 11  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  p.  427. 

C.  A.  Moss  and  J . B.  McKillop,  for  the  defendant  company, 
the  respondent.  On  the  question  of  ratification  and  estoppel, 
see  Palmer’s  Company  Precedents,  11th  ed.,  pp.  29,  30;  Hals- 
bury’s*  Laws  of  England,  vol.  5,  pp.  285,  286;  Pingrey  on 
Suretyship  and  Guaranty,  2nd  ed.,  pp.  34,  35.  On  the  question 
of  the  powers  of  the  company  to  give  a guarantee,  see  A.  II. 
Williams  Machinery  Co.  Limited  v.  Crawford  Tug  Co.  Limited, 
16  O.L.R.  245;  Baroness  Wenlock  v.  River  Dee  Co.  (1885),  10 
App.  Cas.  354;  Brice  on  Ultra  Vires,  3rd  ed.,  pp.  139-141. 

Cassels,  in  reply,  referred  to  the  evidence. 
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December  15.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  of  Mr.  Justice  Lennox  dismissing  the  action,  which 
was  upon  a guarantee  given  by  the  respondent,  the  defendant 
company.  The  main  defence  was,  that  the  giving  of  the  guar- 
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antee  was  beyond  the  powers  of  the  respondent.  As  the  'latter 
is  the  sole  defendant,  no  question  arises  as  to  the  responsibility 
of  the  individual  members  of  the  company,  who  had,  in  order 
to  relieve  themselves  from  personal  liability,  induced  the  United 
Empire  Bank  to  accept  the  respondent’s  guarantee.  The  case 
must  be  decided  upon  the  powers  of  the  company  in  relation 
to  the  actual  guarantee,  and  not  upon  any  representation  by 
those  individuals  as  to  its  power  to  give  it. 

The  respondent  company  was  incorporated  by  letters  patent, 
dated  on  the  28th  September,  1904,  and  the  guarantee  was  given 
on  the  13th  March,  1907.  The  statute  then  applicable  was 
R.S.O.  1897,  ch.  191.  It  is  not,  I think,  possible  to  seek  for  any 
enlargement  of  the  powers  of  the  respondent  by  resort  to  the 
provisions  of  the  Ontario  Companies  Act  of  1907.  It  was  not 
in  force  when  the  guarantee  was  given,  and  there  is  no  evidence 
of  any  new  agreement  sufficient  to  bind  the  respondent. 

Under  sec.  9 of  R.S.O.  1897,  ch.  191,  letters  patent  may  issue 
incorporating  the  subscribers  “for  any  of  the  purposes  or 
objects  to  which  the  legislative  authority  of  the  Legislature  of 
Ontario  extends,  except  the  construction  and  working  of  rail- 
ways, the  business  of  insurance  and  the  business  of  a loan  cor- 
poration. ” Under  sec.  10(b),  the  petition  must  shew  “the 
objects,  simply  stated,  for  which  the  company  is  to  be  incorpor- 
ated.” By  sec.  14,  the  Lieutenant-Governor  may  in  the  letters 
patent  vary  the  powers  of  the  company  from  the  powers  stated 
in  the  petition.  Under  sec.  15,  from  the  date  of  the  letters 
patent  the  company  thereby  incorporated  “shall  be  invested 
with  all  the  powers,  privileges  and  immunities  which  are  inci- 
dent to  such  corporation,  or  are  expressed,  or  included  in  the 
letters  patent  and  the  Interpretation  Act,  and  which  are 
necessary  to  carry  into  effect  the  intention  and  objects  of  the 
letters  patent  and  such  of  the  provisions  of  this  Act  as  are 
applicable  to  the  company.’5 

The  reference  to  the  Interpretation  Act  is  to  R.S.O.  1897, 
ch.  1,  sec.  8,  sub-sec.  25,  which  is  as  follows:  “Words  making 
any  association  or  number  of  persons  a corporation  or  body 
politic  and  corporate,  shall  vest  in  such  corporation  power  to 
sue  and  be  sued,  contract  and  be  contracted  with,  by  their  cor- 
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porate  name,  to  have  a common  seal,  and  to  alter  or  change  the 
same  at  their  pleasure,  and  to  have  perpetual  succession,  and 
power  to  acquire  and  hold  personal  property  or  movables  for 
the  purposes  for  which  the  corporation  is  constituted,  and  to 
alienate  the  same  at  pleasure;  and  shall  also  vest  in  any  major- 
ity of  the  members  of  the  corporation,  the  power  to  bind  the 
others  by  their  acts;  and  shall  exempt  the  individual  members 
of  the  corporation  from  personal  liability  for  its  debts,  obli- 
gations or  acts,  provided  they  do  not  contravene  the  provisions 
of  the  Act  incorporating  them.” 

Under  sec.  25  of  the  principal  Act,  which  section  is  headed 
“Incidental  Powers  of  Companies,”  it  is  enacted  that  the  com- 
pany shall,  in  addition  to  its  other  powers,  possess  power:  “(e) 
to  exercise  and  enjoy  all  the  privileges  and  immunities  and  to 
do  all  acts  requisite,  or  incidental  to  the  due  carrying  on  of  its 
undertaking.  (/)  To  carry  on  any  branch  or  branches  of  busi- 
ness incidental  to  the  due  carrying  out  of  the  objects  for  which 
the  company  was  incorporated,  and  subsidiary  thereto,  and 
necessary  to  enable  the  company  profitably  to  carry  on  its 
undertaking.  ’ ’ 

By  sec.  46,  the  directors  of  the  company  are  given  full  power 
in  all  things  to  administer  the  affairs  of  the  company;  and 
may  make  or  cause  to  be  made  for  the  company,  any  description 
of  contract  which  the  company  may  by  law  enter  into;  and, 
by  sec.  47,  to  make  by-laws  dealing  with  certain  things,  includ- 
ing (g)  the  conducting  in  all  other  particulars  of  the  affairs  of 
the  company. 

Under  sec.  49,  if  authorised  by  by-law,  passed  by  the  direc- 
tors and  sanctioned  by  the  shareholders  by  a vote  of  not  less 
than  two-thirds  in  value,  the  directors  may  borrow  money  upon 
the  credit  of  the  company,  and  may  issue  bonds,  debentures,  or 
other  securities  of  the  company  for  the  lawful  purposes  of  the 
company,  and  no  other,  and  may  pledge  or  sell  the  same,  etc. 

By  sec.  102,  authority  is  given  to  the  Lieutenant-Governor 
in  Council  to  extend  the  powers  of  the  company  to  any  objects 
within  the  scope  of  the  Act,  which  the  company  may  desire ; 
and  to  make  provision  for  any  other  matter  or  thing  in  respect 
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of  which  provision  might  be  made  by  original  letters  patent 
under  this  Act. 

The  letters  patent  of  the  company  thus  describe  the  objects 
of  the  company:  “To  buy,  sell  and  deal  in  timber  and  lumber, 
and  for  the  said  purposes  to  operate  and  carry  on 
saw-mills,  bending  factories,  and  other  wood-working  machines, 
and  mills  for  the  manufacture  of  wood-working  implements  and 
carpenters’  and  builders’  supplies,  and  to  carry  on  the  business 
of  a farmer  and  dealer  in  live  stock  and  farm  produce.  ’ ’ 

From  the  above  it  would  appear  that,  in  addition  to  the 
powers  expressly  given  in  the  letters  patent,  the  company  are 
vested  with  all  the  powers,  privileges,  and  immunities  which  are 
extended  to  such  a corporation,  and  which  are  enumerated  in 
the  letters  patent,  or  in  the  Interpretation  Act,  and  also  those 
which  are  necessary  to  carry  into  effect  the  intention  and  objects 
of  the  letters  patent  and  such  of  the  provisions  of  the  Ontario 
Companies  Act  as  are  applicable  to  the  company.  The  com- 
pany is  also  expressly  given  the  incidental  powers  which  I have 
already  quoted,  namely,  to  do  all  acts  requisite  or  incidental  to 
the  due  carrying  on  of  its  undertaking  and  to  carry  on  any 
branch  of  business  incidental  to  the  due  carrying  out  of  the 
objects  for  which  the  company  was  incorporated  and  subsidiary 
thereto,  and  necessary  to  enable  the  company  profitably  to  carry 
on  its  undertaking.  There  is  also  express  power  enabling  the 
directors,  if  properly  authorised,  to  borrow  money  upon  the 
credit  of  the  company,  and  to  issue  bonds,  debentures,  or  other 
securities  of  the  company  for  the  lawful  purposes  of  the  com- 
pany. 

Palmer,  in  the  10th  edition  of  his  Company  Law,  says  that 
a power  to  guarantee  the  performance  of  contracts  by  customers 
is  one  not  easily  implied  (p.  65). 

'So  far  as  the  authorities  in  England  and  here  are  concerned, 
they  bear  out  that  statement. 

In  Caiman  v.  Eastern  Counties  R.W.  Co.  (1846),  10  Beav. 
1,  the  directors  of  a railway  company,  for  the  purpose  of  in- 
creasing the  traffic,  proposed  to  guarantee  certain  profits  and 
secure  the  capital  of  an  intended  steam  packet  company.  The 
test  there  proposed  by  Lord  Langdale,  M.R.,  was  (p.  14)  that 
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the  implied  powers  should  be  those  “necessarily  and  properly 
required  for  carrying  into  effect  the  undertaking  and  works 
which  the  Act  has  expressly  sanctioned,”  and  he  continued  the 
injunction  against  the  proposed  scheme. 

In  In  re  West  of  England  Bank , Ex  p.  Booker  (1880),  14 
Ch.D.  317,  Malins,  Y.-C.,  where,  as  he  said,  every  power  that  a 
banker  could  possibly  desire  to  exercise  was  given  by  the  deed 
of  settlement  to  the  bank,  held  that  a bank  had  power  to 
guarantee  two  debentures  which  they  owned  and  had  handed 
over  to  Mrs.  Booker  as  payment  for  certain  property.  This  pro- 
perty she  conveyed  to  Booker  & Co.,  who  were  indebted  to  the 
bank.  The  bank  thought  this  conveyance  strengthened  the 
position  of  the  firm,  and  entered  into  the  guarantee  as  a bank- 
ing transaction,  ias  the  Vice-Chancellor  describes  it,  i.e.,  the 
disposing  of  debentures  owned  by  them  upon  the  terms  of  guar- 
anteeing the  interest  thereon. 

In  Guinness  v.  Land  Corporation  of  Ireland  (1882),  22 
Ch.D.  349,  the  application  of  the  capital  produced  from  B 
shares  to  what  was  in  effect  a guarantee  fund  for  the  payment 
of  dividends  on  the  A shares,  was  held  not  to  be  a proper  appli- 
cation thereof  to  the  objects  of  the  company,  nor  incidental 
nor  conducive  to  the  attainment  of  those  objects. 

In  Small  v.  Smith , 10  App.  'Cas.  119,  it  was  decided  that 
guaranteeing  the  payment  of  a first  mortgage,  by  a society 
which  held  a second  charge  on  the  property,  was  not  within  its, 
powers  and  was  not  justified  as  incidental  to  the  power  to  realise 
on  its  own  security.  This  case  was  followed  by  the  Court  of 
Sessions  in  1886,  Life  Association  of  Scotland  v.  Caledonian 
Heritable  Security  Co.,  13  Rettie  750. 

In  In  re  Queen  Anne  and  Garden  Mansions  Co.  (1894),  1 
Manson’s  Bky.  Cas.  460,  Vaughan  Williams,  J.,  treated  a guar- 
antee of  the  contract  of  building  contractors,  who  were  erecting 
a large  building  for  a company  promoted  by  the  guaranteeing 
company,  as  ultra  vires,  dealing  with  it  as  a mere  question  of 
guarantee,  but  gave  effect  to  it  as  a contract  to  make  an  ad- 
vance on  certain  conditions. 

In  Ontario,  in  A.  B.  Williams  Machinery  Co.  Limited  v. 
Crawford  Tug  Co.  Limited,  16  O.L.R.  245,  a Divisional  Court 
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has  determined  that  a guarantee  by  an  incorporated  tug  com- 
pany of  the  purchase-price  of  a boiler  required  by  a tug  owner 
to  operate  a tug  employed  by  the  tug  company,  was  ultra  vires , 
as  neither  covered  by  the  general  nor  incidental  power  of  the 
company. 

In  the  case  of  A.  E.  Thomas  Limited  v.  Standard  Bank  of 
Canada  (1910),  15  O.W.R.  188,  1 O.W.N.  379,  548,  the  powers 
of  the  company  are  not  stated,  but  the  conclusion  of  the  learned 
trial  Judge,  affirmed  by  a Divisional  Court,  is  based  upon  the 
nature  of  the  transaction  in  which  the  guarantee  was  substi- 
tuted for  the  direct  liability  of  the  guarantor,  and  there  were 
other  obvious  advantages.  The  decision  rests  upon  the  dealing 
being  of  such  a nature  as  to  be  fairly  described  as  incidental 
to  the  main  purpose  of  the  company,  who  were  wholesale 
dealers.  It  is  an  extension  of  the  reason  deemed  sufficient  by 
Vice- Chancellor  Malins  in  the  case  of  a bank  in  a banking  trans- 
action, to  other  trading  companies,  and  should  be  treated  as  de- 
pending on  its  own  facts,  as  the  transaction  cannot  be  described 
as  a usual  one.  The  reasons  of  the  Divisional  Court  are  not  re- 
ported. 

In  Beal  Estate  Investment  Co.  v.  Metropolitan  Building 
Society  (1883),  3 O.R.  476,  at  p.  492,  Osier,  J. , indicates 
that  the  validity  of  a covenant  that  a mortgage  is  a good  and 
valid  security,  given  upon  the  sale  of  a mortgage  owned  by  the 
defendants,  depends  on  its  being  customary  in  such  trans- 
actions. 

In  the  United  States  the  rule  seems  to  be  the  same  as  that  in 
England.  In  Humboldt  Mining  Co.  v.  American  Manufacturing 
Co.  (1894),  62  Fed.  Repr.  356,  a guarantee  by  a company  incor- 
porated for  the  purpose  of  manufacturing  iron  work  for  min- 
ing companies,  of  the  performance  of  another  company’s, 
contract  for  the  erection  of  a mining  plant,  was  held  void  by 
the  Circuit  Court  of  Ohio.  The  argument  was  that  the  guar- 
antee would  secure  a sale  of  the  iron  work  used  in  the  plant. 
Taft,  J.,  there  states  the  rule  in  the  United  States  and  Eng- 
land to  be,  that  one  corporation  is  impliedly  prohibited  from 
guaranteeing  the  contract  or  debt  of  another,  and  he  cites  deci- 
sions from  the  States  of  Connecticut,  Michigan,  New  York,  Wis- 
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consin,  Massachusetts,  and  Tennessee,  as  authorities  for  thai 
proposition. 

To  the  States  may  be  added  Maryland  and  Illinois.  In 
Western  Maryland  R.R.  Co.  v.  Blue  Ridge  Hotel  Co.  (1905), 
102  Md.  307,  a guarantee  by  a railway  company  of  the  interest 
and  dividends  of  an  hotel  company  operating  an  hotel  erected  at 
a point  on  the  railway  company’s  line,  and  incidentally  improv- 
ing the  railway  company’s  receipts,  was  held  void.  In  Rogers 
v.  Jewell  Belting  Co.  (1900),  184  111.  574,  the  plaintiff  failed  to 
recover  on  a note  signed  by  the  company  as  surety  for  another 
company  whose  business  relations  with  the  defendant  company 
were  intimate. 

Arguments  based  upon  the  receipt  by  the  company  of  bene- 
fits by  reason  of  the  giving  of  the  guarantee  may  be  met  with 
the  question  asked  by  Jervis,  C.J.,  in  East  Anglian  Railways  Co. 
v.  Eastern  Counties  R.W.  Co.  (1851),  11  C.B.  775,  at  p.  811: 
“What  additional  power  do  they  acquire  from  the  fact  that 
the  undertaking  may  in  some  way  benefit  their  line?”  And 
this  question  has  been  asked  in  much  the  same  words  in  many 
succeeding  cases.  Nor  does  the  fact  that  the  predecessors  of  the 
appellant  bank  changed  their  position  and  advanced  money, 
help  matters.  There  is  no  estoppel  by  an  act  which  is  beyond 
the  corporate  powers,  and  where  recovery  has  been  had  of 
property  or  money  received  by  a company  upon  a contract 
afterwards  found  to  be  ultra  vires,  the  principle  is  based  upon 
rescission  and  restoration  of  the  parties  to  the  status  quo  ante, 
and  even  that  remedy  is  confined  to  cases  where  the  consider- 
ation has  been  received  from  the  other  contracting  party,  and 
not  from  outside  parties. 

Unless,  therefore,  the  powers  given  by  the  sections  of  the 
statute  I have  quoted,  aid  the  appellant,  the  established  rule 
of  law  seems  decisive  against  it. 

It  is  not  necessary,  upon  the  general  law,  to  go  further  back 
than  the  case  of  London  County  Council  v.  Attorney -General, 
[1902]  A.C.  165,  where  Lord  Halsbury,  L.C.,  referring  to  Ash- 
bury Railway  Carriage  and  Iron  Co.  v.  Riche,  L.R.  7 H.L.  653, 
and  Attorney -General  v.  Great  Eastern  R.W.  Co.,  5 App.  Cas. 
473,  remarks:  “I  think  now  it  cannot  be  doubted  that  those  two 

7 30  O.L.R. 
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eases  do  constitute  the  law  upon  this  subject.  It  is  impossible 
to  go  behind  those  two  cases:  they  are  now  part  of  the  law  of 
this  country,  and  we  must  acquiesce  in  them,  whether  we  like 
them  or  not.” 

Prom  these  two  cases  the  general  rule  is  deduced,  that  what- 
ever may  fairly  be  regarded  as  incidental  or  consequential  upon 
the  things  which  the  Legislature  has  authorised,  ought  not, 
unless  expressly  prohibited,  to  be  held  by  judicial  construction 
to  be  ultra  vires . 

The  respondent  in  this  case  has  the  “powers  . . . which 

are  incident  to  such  corporation,  or  are  expressed,  or  included 
in  the  letters  patent  and  the  Interpretation  Act,  and  which  are 
necessary  to  carry  into  effect  the  intention  and  objects  of  the 
letters  patent  and  such  of  the  provisions  of  this  Act  as  are 
applicable  to  the  company”  (sec.  15).  I read  the  word  “inci- 
dent” as  related  to  the  word  “necessary”  and  controlled  by  it. 
It  also  has  power  to  do  “all  acts  requisite,  or  incidental  to  the 
due  carrying  on  of  its  undertaking,  ’ ’ and  further  £ ‘ to  carry  on 
any  branch  or  branches  of  business  incidental  to  the  due  carry- 
ing out  of  the  objects  for  which  the  company  was  incorporated, 
and  subsidiary  thereto,  and  necessary  to  enable  the  company 
profitably  to  carry  on  its  undertaking”  (sec.  25).  The  latter 
part  of  this  section,  I think,  refers  to  the  company  itself  carry- 
ing on  a branch  of  some  business,  which  business  is  incidental 
to  the  due  carrying  out  of  its  objects,  and  is  a subsidiary  one ; 
and  it  cannot  be  said  that  the  respondent  carried  on  the  busi- 
ness of  the  West  Lome  Waggon  Company  as  a branch  of  its 
business ; nor  can  the  giving  of  a guarantee  be  described  as  the 
carrying  on  of  a business  or  even  the  financing  of  it,  although 
upon  the  strength  of  it  the  other  company  may  have  been  en- 
abled to  continue  its  business.  Therefore,  the  question  seems 
narrowed  down  to  this:  Was  the  giving  of  the  guarantee  auth- 
orised as  incidental  and  necessary  to  enable  the  company  to 
carry  into  effect  the  intention  and  objects  of  the  letters  patent 
under  sec.  15,  or  as  requisite  or  incidental  to  the  due  carrying 
on  of  its  undertaking  under  sec.  25? 

£ ‘ Incidental  ” is  explained  by  Lord  Macnaghten  in  Amalga- 
mated Society  of  Railway  Servants  v.  Osborne,  [1910]  A.O.  87, 
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at  p.  97,  as  equivalent  to  what  might  be  derived  by  reasonable 
implication  from  the  language  of  the  Act  to  which  the  com- 
pany owed  its  constitution. 

Even  the  words  “incidental  or  conducive”  have  been  given 
a restricted  meaning,  and  are  treated  as  not  including  the  taking 
of  stock,  although  conducive  to  the  interests  of  the  company  by 
increasing  the  company’s  connections:  Joint  Stock  Discount  Co. 
v.  Brown  (1866),  L.R.  3 Eq.  139.  And  these  incidental  powers, 
if  conferred  by  general  words,  are  to  be  taken  in  connection 
with  what  are  shewn  by  the  context  to  be  the  dominant  or  main 
object,  and  are  not  to  be  read  so  as  to  enable  the  company  to 
carry  on  any  business  or  undertaking  of  any  kind  whatever. 
See  In  re  Haven  Gold  Mining  Co.  (1882),  20  'Ch.D.  151;  Be 
Coolgardie  Consolidated  Gold  Mines  Limited  (1897),  76  L.T.R. 
269;  In  re  German  Date  Coffee  Co.  (1882),  20  Ch.D.  169,  188; 
Stephens  v.  Mysore  Beefs  ( Kangundy ) Mining  Co.,  [1902]  1 
Ch.  745;  Pedlar  v.  i Road  Block  Gold  Mines  of  India  Limited, 
[1905]  '2  Ch.  427 ; Butler  v.  Northern  Territories  Mines  of 
Australia  Limited  (1907),  96  L.T.R.  41;  In  re  Kingsbury  Col- 
lieries Limited  and  Moore’s  Contract,  [1907]  2 Ch.  259;  and 
Attorney -General  v.  Mersey  B.W.  Co.,  [1907]  A.iC.  415. 

Reading  the  guarantee  itself,  it  is  obvious  that  the  widest 
latitude  was  given  to  the  bank,  and  that  liability  upon  the 
guarantee  was  not  limited  to  the  result  of  direct  dealings  be- 
tween the  West  Lome  Waggon  Company  and  the  bank,  but  ex- 
tended to  other  dealings  under  which  the  bank  might  in  any 
manner  whatsoever  become  a creditor  of  that  company,  and 
remained  in  force  notwithstanding  any  prejudice  to  the  guar- 
antors arising  from  the  bank’s  dealings.  This  accentuates  the 
necessity  for  the  reluctance  frequently  expressed  to  imply  a 
power  to  become  surety,  because  the  result  of  a guarantee 
against  the  debts  of  another  company  is  to  put  the  assets  of  the 
guaranteeing  company  in  peril  for  liabilities  incurred  in  the 
carrying  on  of  a business  in  which  the  guarantor  is  not  directly 
interested,  and  whose  engagements  it  has  no  means  of  con- 
trolling. 

Upon  the  best  consideration  I can  give,  I cannot  distinguish 
the  issue  here  from  that  involved  in  those  cases  which  deal  par- 
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ticularly  with  the  limitations  imposed  upon  incorporated  com- 
panies in  regard  to  guarantees;  and  I see  nothing  in  the  other 
cases  cited  which  enables  me  to  say  that  the  incidental  powers 
of  this  company  extend  to  guaranteeing  the  debts  of  another 
and  different  company  whose  sole  connection  with  the  respond- 
ent was  that  of  a customer.  The  assent  of  all  the  shareholders 
cannot  give  validity  to  the  guarantee,  if  the  company  had  no 
power  to  make  it. 

I am,  therefore,  obliged  to  come  to  the  conclusion  that  the 
giving  of  the  guarantee  was  ultra  vires  of  the  respondent,  and 
that  the  appeal  must  on  that  ground  be  dismissed  with  costs. 
It  is,  therefore,  not  necessary  to  discuss  the  other  question 
argued,  i.e.,  that  there  is  no  debt  owing  for  which  liability  under 
the  guarantee  exists. 

Appeal  dismissed. 


[BOYD,  C.] 

Re  Bland  and  Mohun. 

Mortgage — Assignment  of,  as  Collateral  Security  for  Promissory  Note  .of 
Lesser  Amount — Covenant  to  Re-assign — Absolute  Assignment — Judi- 
cature Act — Assignments  of  Choses  in  Action — Discharge  of  Mortgage 
by  Assignee — Sufficiency,  without  Discharge  by  Assignor — Registry 
Act,  10  Edw.  VII.  ch.  60,  secs.  62,  66a,  and  Form  10 — Title  to  Land — 
Vendor  and  Purchaser. 

Under  the  provisions  of  the  Judicature  Act  as  to  assignments  of  choses  in 
action,  an  assignment  is  to  be  regarded  as  absolute,  although  it  ap- 
pears on  its  face  that  it  is  only  for  the  purpose  of  securing  a debt 
lesser  in  amount,  so  long  as  it  does  not  purport  to  be  by  way  of  charge 
only. 

Hughes  V.  Pump  House  Hotel  Co.,  [1902]  2 K.B.  190,  and  Mercantile  Bank 
of  London  V.  Evans,  [1899]  2 Q.B.  613,  followed. 

An  assignment  of  a mortgage  for  $1,150  recited  that  the  assignee  had  lent 
$1,000  to  the  assignor,  for  one  year,  on  the  promissory  note  of  the 
assignor,  and  that  the  assignor  had  agreed  to  execute  the  assignment  as 
collateral  security.  The  assignor  then  assigned  and  set  over  to  the 
assignee  all  that  the  recited  mortgage  and  also  the  sum  of  $1,150  and 
the  full  benefit  of  all  powers,  covenants,  and  provisoes  contained  therein, 
and  full  power  and  authority  to  use  the  name  of  the  assignor  for  en- 
forcing the  performance  of  the  covenants  and  other  matters  and  things 
contained  in  the  mortgage.  There  was  a special  covenant  by  which 
the  assignee  bound  himself,  upon  payment  of  the  $1,000,  to  re-assign  the 
mortgage  and  convey  the  lands  to  the  assignor: — • 

Held,  that  the  assignee  had  the  right  to  receive  the  whole  of  the  mort- 
gage-money and  to  give  a discharge  (Registry  Act,  10  Edw.  VII.  ch. 
60,  secs.  62,  66a,  and  Form  10)  ; and,  upon  an  application  under  the 
Vendors  and  Purchasers  Act,  the  title  to  the  mortgaged  land  was  con- 
sidered to  be  good  as  against  an  objection  that  the  mortgage  was  not 
discharged  by  the  registration  of  a certificate  of  discharge  from  the 
assignee  alone,  but  that  the  assignor  should  join. 
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Application  by  Lancelot  J.  Bland,  the  vendor,  under  the 
Vendors  and  Purchasers  Act,  for  an  order  declaring  that  the 
vendor  was  able  to  make  a good  title  as  against  an  objection  of 
Arthur  C.  Mohun,  the  purchaser,  upon  a contract  for  the  sale 
and  purchase  of  land. 

The  objection  was  that  a certain  mortgage  upon  the  land 
agreed  to  be  sold  was  not  discharged.  This  mortgage,  dated 
the  15th  August,  1904,  was  made  by  Amy  Tee  to  M.  B.  Vander- 
voort.  By  an  instrument  under  seal  of  the  17th  August,  1904, 
M.  B.  Vandervoort  assigned  this  mortgage  to  Joseph  Ibbotson. 
The  instrument  recited  that  the  assignee  had  lent  to  the  assignor 
$1,000  for  one  year  at  eight  per  cent,  per  annum,  payable  half- 
yearly,  on  the  promissory  note  of  the  assignor.  The  instrument 
then  recited  the  terms  of  the  mortgage,  which  was  given  to 
secure  the  payment  of  $1,150  and  interest;  and  that  there  was 
due  upon  the  mortgage  $1,150  and  interest  from  the  15th 
August,  1904.  The  instrument  then  witnessed  that,  in  consider- 
ation of  $1,000,  the  assignor  assigned  to  the  assignee  the  mort- 
gage and  the  sum  of  $1,150  and  interest,  together  with  all  the 
money  to  become  due  and  the  benefit  of  all  the  powers,  coven- 
ants, and  provisoes  contained  in  the  mortgage,  and  also  power 
and  authority  to  use  the  name  of  the  assignor  for  enforcing  the 
performance  of  the  covenants  and  other  matters  and  things 
contained  in  the  mortgage;  and  granted  and  conveyed  the 
mortgaged  lands  to  him,  his  heirs  and  assigns,  to  have  and  to 
hold  the  said  mortgage  and  all  moneys  arising  in  respect  of  the 
same  and  to  accrue  thereon,  and  also  the  said  lands,  to  the  use 
of  the  assignee,  his  heirs,  executors,  administrators,  and  assigns, 
absolutely  forever;  but  subject  to  the  terms  contained  in  such 
mortgage,  and  “also  to  the  terms  and  conditions  hereinafter 
mentioned.’’  The  assignor  covenanted  that  the  mortgage  as- 
signed was  a good  and  valid  security;  that  the  sum  of  $1,150 
and  interest  was  owing  and  unpaid;  that  he  had  done  no  act 
to  release  or  discharge  the  mortgage  in  whole  or  in  part;  ana 
for  further  assurances.  The  mortgage  also  contained  the  fol- 
lowing special  covenant: — 

And  the  said  assignee,  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  doth  hereby  covenant,  promise,  and 
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agree  to  and  with  the  said  assignor,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  that  so  soon  as  the  said  Amy  Tee 
and  the  said  assignor,  their  heirs,  executors,  administrators, 
or  assigns,  or  one  or  more  or  any  of  them,  shall  have  paid  or 
caused  to  be  paid  to  the  said  assignee,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  the  sum  of  one  thousand  dollars 
($1,000)  for  which  the  said  promissory  note  is  made,  together 
with  interest  thereon,  as  well  after  as  before  maturity,  pay- 
able half-yearly  from  the  date  hereof,  at  the  rate  of  eight  per 
cent,  per  annum,  as  in  said  note  is  mentioned,  he,  the  said 
assignee,  his  heirs,,  executors,  administrators,  or  assigns,  shall 
and  will,  at  the  cost  and  charges  of  the  said  assignor,  his  ex- 
ecutors, administrators,  and  assigns,  duly  assign  and  set  over 
unto  the  said  assignor,  his  heirs,  executors,  administrators,  and 
assigns,  the  said  mortgage  and  all  the  moneys  then  due  or 
owing  or  thereafter  becoming  due  or  owing  thereunder,  and 
shall  and  will  grant  and  convey  the  lands  and  premises  (sub- 
ject to  the  terms  of  the  said  mortgage)  to  the  said  assignor, 
his  heirs,  executors,  administrators,  and  assigns.” 

Joseph  Ibbotson  purported  to  discharge  the  mortgage  thus 
assigned  to  him,  by  the  registration  of  a statutory  discharge; 
and  the  purchaser’s  objection  to  the  title  was,  that,  as  Vander- 
voort  had  not  joined  in  the  discharge  or  otherwise  released  his 
interest  in  the  mortgage,  the  mortgage  was  an  outstanding  in- 
cumbrance upon  the  land. 


December  15.  The  application  was  heard  by  Boyd,  €.,  in 
the  Weekly  Court,  at  Toronto. 

A.  C.  McMaster,  for  the  vendor,  referred  to  Trust  and  Loan 
Co.  v.  Gallagher  (1879),  8 P.R.  97;  In  re  Music  Hall  Block 
(1884),  8 O.R.  225,  228;  Pearman  v.  Hyland  (1862),  22  U.C.R. 
202;  Hall  v.  Morley  (1853),  8 U.C.R.  584;  Tancred  v.  Delag oa 
Bay  and  East  Africa  R.W.  Co . (1889),  23  Q.B.D.  239,  242; 
Hughes  v.  Pump  House  Hotel  Co.,  [1902]  2 K.B.  190,  197,  198. 
H.  H.  Shaver , for  the  purchaser. 


December  16.  Boyd,  C. : — The  assignment  of  the  17th 
August,  1904,  by  Vandervoort  to  Ibbotson,  purports  to  be  an 
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assignment  of  a mortgage  for  $1,150,  made  by  Amy  Tee  to 
Yandervoort,  dated  the  15th  August,  1904.  It  recites  that  the 
assignee,  Ibbotson,  has  lent  to  the  assignor,  Yandervoort,  $1,000 
for  one  year,  on  the  promissory  note  of  the  assignor,  and  that 
the  assignor  has  agreed  to  execute  the  assignment  as  collateral 
security  for  the  said  note.  Then  the  witnessing  part  declares 
that  the  assignor  doth  assign  and  set  over  to  the  assignee  all 
that  the  recited  mortgage  and  also  the  sum  of  $1,150  and  the 
full  benefit  of  all  powers,  covenants,  and  provisoes  contained 
therein,  and  full  power  and  authority  to  use  the  name  of  the 
assignor  for  enforcing  the  performance  of  the  covenants,  etc. 

There  is  a special  covenant,  written  in,  by  which  the  assignee 
binds  himself,  upon  payment  of  the  $1,000,  to  re- assign  and  set 
over  the  said  mortgage  and  to  convey  the  lands  to  the  said 
assignor. 

Under  the  provisions  of  the  Judicature  Act  as  to  assignments 
of  choses  in  action,  the  question  arises  whether  the  assignment 
of  the  debt  is  absolute — i.e.,  does  it  purport  to  pass  the  entire 
interest  of  the  assignor  to  the  assignee,  or  is  it  an  assignment 
purporting  to  be  by  way  of  charge  only?  If,  on  the  construction 
of  the  document,  it  appears  to  be  an  absolute  assignment,  though 
subject  to  an  equity  of  redemption,  express  or  implied,  it  is  not 
material  to  consider  what  was  the  consideration  for  the  assign- 
ment: see  Hughes  v.  Pump  House  Hotel  Go.,  [1902]  2 K.B.  190, 
197. 

The  cases  point  to  this,  I think,  under  the  Judicature  Act, 
that  an  absolute  assignment  of  a mortgage,  even  if  it  appears  on 
the  face  of  the  assignment  that  it  was  only  for  the  purpose  of 
securing  a debt  lesser  in  amount,  would  be  sufficient  to  come 
under  the  Act,  so  long  as  it  did  not  purport  to  be  by  way  of 
charge  only:  Mercantile  Bank  of  London  v.  Evans,  [1899]  2 
Q.B.  613,  617. 

On  this  assignment,  I think  that,  as  between  the  mortgagor 
and  the  assignee,  there  was  the  right  to  receive  the  whole 
amount  of  the  mortgage,  and  that  such  payment  would  be  a 
good  discharge — leaving  it  still  to  be  discussed  between  the 
assignor  and  assignee  how  that  sum  total  should  be  applied 
and  distributed.  As  I read  the  assignment,  it  is  sufficient  under 
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the  Registry  Act,  10  Edw.  VII.  eh.  60,  sec.  62,  to  put  the 
assignee,  Ibbotson,  in  the  position  of  an  assignee  to  whom  the 
mortgage  has  been  assigned,  and  also  a person  entitled  by  law 
to  receive  the  money  and  to  discharge  the  mortgage.  The  whole 
mortgage  and  the  whole  of  the  debt  is  in  fact  assigned,  and 
not  merely  a part  of  the  debt  and  the  instrument.  'See  form 
10  of  the  statute  10  Edw.  VII.,  p.  539,  and  the  effect  of  regis- 
tration as  declared  by  sec.  66a,  added  to  the  Registry  Act  by 
1 Geo.  V.  ch.  17,  sec.  31  (1911). 

Had  default  been  made  by  the  mortgagor  in  paying,  the 
action  for  recovery  of  the  whole  must  have  been  by  the  assignee, 
in  whose  hands  was  the  security,  and  who  had  the  express  right 
to  use  the  name  of  the  mortgagee  «to  enforce  performance  of 
the  covenant  to  pay.  Suing  in  the  name  of  the  mortgagee,  pay- 
ment to  the  assignee  would  be  a good  discharge  for  the  whole, 
and  he  would  hold  the  surplus  over  the  $1,000  for  the  use  of 
his  assignor.  But  under  the  Judicature  Act  he  could  also  sue 
in  his  own  name,  though  as  to  part  of  the  money  he  would  hold 
it  in  trust  for  the  mortgagee,  his  assignor:  Comfort  v.  Betts , 
[1891]  1 Q.B.  737. 

The  title  is  good  as  against  this  objection.  I suppose  the 
parties  have  arranged  as  to  costs. 
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[IN  CHAMBERS.] 

Snider  v.  Snider. 

Pleading — Statement  of  Claim — Specially  Endorsed  Writ  of  Summons — 
Extension  of  Claim— Anticipating  Defence  — Action  on  Promissory 
Notes — Legacy- — Set-off  of  Cross-claims  on  Notes— Claim  for  Payment 
of  Legacy — Executors — Forum — Rules  of  Court  concerning  Pleadings 
— Diffuse  and  Irrelevant  Allegations — Paragraph  Setting  forth  Evid- 
ence. 


1913 

Nov.  18. 
Dec.  17. 


The  plaintiff  began  this  action  against  the  Canadian  executor  of  a deceased 
person,  to  recover  $10,000,  the  amounts  of  two  promissory  notes  made 
by  the  deceased.  The  writ  of  summons  was  specially  endorsed  with  this 
claim.  The  American  executors  of  the  deceased  were,  by  order  made 
on  the  application  of  the  original  defendant,  added  as  defendants;  and 
all  the  defendants  appeared.  The  plaintiff  then  delivered  a long  state- 
ment of  claim  in  which  he  set  forth  ( inter  alia)  the  relations  between 
himself  and  the  deceased,  who  was  his  brother;  that  the  deceased  left  a 
will  by  which  $10,000  was  given  as  a legacy  to  the  plaintiff,  with  directions 
that  from  it  should  be  deducted  any  debt  secured  by  promissory  notes 
owed  by  the  plaintiff  at  the  death  of  the  testator;  that  the  plaintiff 
had  made  in  favour  of  the  testator  promissory  notes  for  $10,000,  which 
were  the  notes  securing  the  debt  to  be  deducted ; and  claimed : ( 1 ) a 
declaration  as  to  the  acts  and  intentions  of  the  testator;  (2)  a declara- 
tion that  there  should  be  a set-off  of  the  promissory  notes;  (3)  a de- 
claration that  the  plaintiff  should  be  paid  the  legacy  of  $10,000;  and  other 
relief: — • 

Held,  that  the  power  of  amendment  ex  parte,  once,  by  the  plaintiff,  under 
Rule  127,  is  more  limited  than  the  power,  under  Rule  109,  to  alter 
modify,  or  extend  his  claim  as  endorsed  on  the  writ  under  Rule  32;  the 
Rule  applicable  was  127,  and  not  Rule  109,  which  contemplates  writs 
not  specially  endorsed;  and  the  plaintiff  had  no  power  to  introduce  a 
new  cause  of  action,  although  be  might  amend  in  such  particulars  as 
would  not  depart  from  the  original  claim  as  specially  endorsed. 

But,  even  assuming  a larger  power,  such  as  given  under  Rule  109,  the 
plaintiff’s  pleading  could  not  stand.  It  was  an  elaborate  attempt  to 
set  forth  that  the  notes  sued  on  were  given  for  legal  or  good  considera- 
tion— a matter  that  is  presumed  in  the  case  of  negotiable  instruments. 
The  proper  course  of  pleading  is  to  wait  until  the  defendants  make  their 
defence,  and  then  meet  it  by  appropriate  pleading.  The  Ontario  Court 
was  the  proper  forum  of  litigation  as  to  the  validity  of  the  notes  sued 
on  ; if  that  should  be  established,  all  difficulty  as  to  the  payment  of  the 
legacy  would  be  overcome. 

Held,  also,  that  the  pleading  was  objectionable  by  reason  of  many  of  the 
allegations  being  irrelevant,  diffuse,  and  superfluous ; and  one  para- 
graph was  specially  objectionable  as  setting  forth  the  language  of  con- 
versations and  generally  the  evidence  proposed  to  be  offered,  instead 
of  a concise  statement  of  the  material  facts. 

Rules  33,  56,  57,  102,  127,  137,  141,  143,  and  151,  considered. 

The  statement  of  claim  was  set  aside. 

Motion  by  the  defendants  the  foreign  executors  of  Thomas 
Albert  Snider,  deceased,  to  set  aside  the  statement  of  claim,  on 
the  ground  that  a new  claim,  entirely  different  from  that  en- 
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dorsed  upon  the  writ  of  summons  (issued  on  the  1st  February, 
1913),  was  stated  in  the  statement  of  claim,  and  to  dismiss  the 
action,  on  the  ground  that  the  plaintiff  had  abandoned  the  claim 
endorsed  on  the  writ. 

November  17.  The  motion  was  heard  by  Mr.  George  S. 
Holmested,  K.C.,  Registrar,  in  Chambers. 

W.  J.  Elliott,  for  the  applicants. 

H.  E.  Irwin,  K.C.,  for  the  plaintiff. 

F.  C.  Smder,  for  the  defendant  Snider,  the  Canadian  ex- 
ecutor. 

November  18.  Mr.  Holmested  : — This  is  a motion  to  set  aside 
the  statement  of  claim,  on  the  ground  that  an  entirely  new 
claim  from  that  mentioned  in  the  endorsement  on  the  writ  is 
stated  therein,  and  to  dismiss  the  action,  on  the  ground  that 
the  plaintiff  has  abandoned  the  claim  set  out  in  the  writ  of 
summons.  It  was  also  objected  that  the  statement  of  claim 
should  not  have  been  delivered  because  the  writ  was  specially 
endorsed.  This  ground  was,  however,-  abandoned  because  the 
writ  had  issued  before  the  new  Rules  came  into  force  (1st  Sep- 
tember, 1914). 

The  endorsement  on  the  writ  is  for  $10,000  for  two  demand 
notes  and  interest  thereon. 

The  notes  were  made  by  Thomas  Albert  Snider,  and  the 
original  defendant  Snider  was  the  sole  defendant  named  in 
the  writ,  as  being  the  Canadian  executor  of  the  maker  of  the 
notes,  who  is  deceased. 

By  an  order  made  on  the  application  of  this  defendant,  in 
presence  of  the  solicitor  for  the  plaintiff  and  of  Charles  F. 
Malsbury  and  the  Central  Trust  and  Safe  Deposit  Company, 
executors  in  the  United  States  of  the  said  Thomas  Albert 
Snider,  these  last-named  parties  were  added  as  defendants  on 
the  13th  February,  1913.  The  order  recites  an  undertaking 
by  their  solicitor  to  accept  service  of  the  writ  and  to  enter  an 
appearance  and  an  agreement  to  waive  the  issuing  of  a writ 
for  service  out  of  the  jurisdiction. 

It  is  said  that  this  order  was  made  at  the  instance  and  re- 
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quest  of  the  added  defendants ; but  that,  if  it  were  the  fact,  is 
not  stated  in  the  order.  At  all  events  the  order  stands,  it  has 
never  been  appealed  from,  and  for  weal  or  woe  these  defendants 
are  parties  defendants  to  the  action  and  have  attorned  to  the 
jurisdiction  of  the  Court. 

These  defendants,  having  thus  been  made  parties  to  the 
action  and  attorned  to  the  jurisdiction  of  the  Court,  are  parties 
for  all  purposes,  and  cannot  now  object  to  any  question  being 
raised  in  the  action  which  might  be  legitimately  raised  had  they 
been  resident  within  the  jurisdiction  of  the  Court.  A defend- 
ant cannot  appear  in  an  action  and  disappear  at  his  pleasure. 
He  cannot  say,  “I  will  appear  and  contest  this  question,  but 
I will  disappear  if  the  plaintiff  raises  any  other  question.’’ 

The  only  question,  therefore,  it  appears  to  me,  is  this.  If  the 
defendants  are  resident  within  the  jurisdiction  and  served  with 
the  writ,  can  they  object  to  the  variation  from  the  endorse- 
ment of  the  writ  which  is  disclosed  in  the  statement  of  claim? 
Rule  109  contemplates  that  a statement  of  claim  may  alter, 
modify,  or  extend  the  relief  claimed  by  the  endorsement  upon 
the  writ,  because  it  provides  that  where  the  statement  does  this, 
the  plaintiff  shall  not  be  entitled  to  judgment  on  default  of  de- 
fence unless  the  statement  of  claim  is  served  personally  or  in 
pursuance  of  an  order  for  substitutional  service.  The  object 
of  the  Rule  is  obvious.  A plaintiff  may  vary  his  claim,  as 
endorsed  on  the  writ,  by  his  statement  of  claim  (where  the 
writ  is  not  specially  endorsed  within  the  present  Rules),  but,  if 
he  does  so,  he  must  give  the  defendant  due  notice  of  the  change. 
As  long  as  the  defendant  has  due  notice  of  the  variation,  that  is 
all  that  is  requisite,  as  it  would  be  obviously  unfair  and  un- 
reasonable to  permit  a plaintiff  to  endorse  his  writ  with  one 
claim,  and  then,  without  notice  to  the  defendant,  to  make  an 
entirely  different  claim  against  him  by  the  statement  of  claim, 
of  which  he  might  have  no  notice. 

It  must  be  remembered  that,  as  the  objecting  defendants  m 
this  case  were  not  parties  to  the  action  when  the  writ  was  issued, 
the  claim  now  set  up  in  the  statement  of  claim  could  not  have 
been  endorsed  on  the  writ ; but,  when  the  defendants,  without  ob- 
jection, become  parties  to  the  litigation,  the  plaintiff  by  his  state- 
ment of  claim  may,  it  seems  to  me,  very  properly,  and  without 
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offending  any  rule  of  practice,  make  such  claim  against  the 
defendants  who  have,  as  it  were,  thrust  themselves  into  the  liti- 
gation, as  he  may  see  fit.  The  action  was  instituted  to  recover 
upon  two  notes  made  by  a deceased  person,  from  his  Canadian 
executor.  The  claim  now  is  that  these  notes  may  be  set  off 
against  certain  notes  of  the  plaintiff  in  the  hands  of  the  defend- 
ants the  United  States  executors,  and  that  the  plaintiff  may  be 
declared  to  he  entitled  to  a legacy  in  their  hands  free  from  any 
claim  on  the  notes  which  the  plaintiff  thus  proposes  to  satisfy 
by  set-off.  All  of  this  seems  to  me  quite  legitimately  to  he  con- 
nected with  and  arise  out  of  the  plaintiff’s  claim  on  the  notes 
sued  on.  The  Court,  being  properly  seised  of  the  action,  and 
having  all  proper  parties  before  it,  is  bound,  under  the  Judi- 
cature Act,  1913,  sec.  1 6(&),  to  deal  with  the  whole  question, 
and  it  does  not  seem  to  me  that  these  defendants  are  entitled 
to  say  that  the  plaintiff,  having  recovered  a judgment  on  the 
notes  sued  on,  must  then  proceed  to  the  United  States  and  liti- 
gate the  question  whether  he  is  entitled  to  set  off  his  judgment 
against  the  notes  held  by  these  defendants,  and  whether  he  is 
entitled  to  his  legacy  free  from  any  claim  of  the  defendants  on 
the  notes  held  by  them. 

For  these  reasons,  it  appears  to  me  that  the  plaintiff  has  not 
in  his  statement  of  claim  departed  from  his  original  cause  of 
action;  but,  by  reason  of  these  objecting  defendants  having 
become  defendants  after  the  suit  was  instituted,  he  has  a perfect 
right  to  present  for  determination  the  questions  raised  in  the 
statement  of  claim  as  against  them. 

The  motion  is,  therefore,  refused,  with  costs  to  the  plaintiff 
in  any  event  of  the  action  against  the  defendants  other  than 
Snider. 


The  defendants  the  foreign  executors  appealed  from  the 
order  of  the  Registrar. 


December  16.  The  appeal  was  heard  by  Boyd,  C.,  in  Cham- 
bers. 

W.  J.  Elliott,  for  the  appellants. 

H.  E.  Irwin,  K.C.,  for  the  plaintiff. 
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December  17.  Boyd,  C. Rule  33.  The  writ  of  summons 
may,  at  the  option  of  the  plaintiff,  be  specially  endorsed  with 
a statement  of  his  claim,  where  he  seeks  to  recover  a debt  or 
liquidated  demand  in  money  . . . arising  upon  ...  a 
promissory  note.  The  writ  shall  in  such  case  be  according  to 
the  form  No.  5 (ib.  (2)). 

Where  the  writ  is  specially  endorsed  such  endorsement  shall 
be  treated  as  a statement  of  claim,  and  no  other  statement  of 
claim  shall  be  necessary  (Rule  111).  The  defendant  next 
appears  and  files  an  affidavit  of  merits,  and  that  completes  the 
record  unless  the  plaintiff  elects  to  move  for  judgment.  See 
Rules  56  and  57. 

If  the  plaintiff  does  not  elect  to  serve  notice  of  trial  at  this 
stage,  the  defendant  can  serve  a defence  or  counterclaim,  and 
so  the  pleadings  will  develope. 

Rule  127  says  that  the  plaintiff  may,  without  leave,  amend 
his  statement  of  claim.,  including  a claim  specially  endorsed 
on  the  writ,  once,  either  before  or  after  the  statement  of  defence 
is  delivered.  That  is  the  Rule  which,  I think,  applies  to  this 
case,  and  not  Rule  109,  which  contemplates  writs  not  specially 
endorsed,  'and  provides  that  the  plaintiff  shall  state  the  nature 
of  his  claim  and  the  relief  sought  in  a pleading  to  be  called 
the  statement  of  claim,  and  may  therein  alter,  modify,  or  extend 
his  claim  as  endorsed  upon  the  writ.  Rule  137  provides  that 
any  pleading  which  may  tend  to  prejudice,  embarrass,  or  delay 
the  fair  trial  of  the  action  may  be  struck  out  or  amended. 

Rule  141.  Pleadings  shall  contain  a concise  statement  of 
the  material  facts  upon  which  the  party  pleading  relies,  but  not 
the  evidence  by  which  they  are  to  be  proved. 

Rule  143.  A defendant  shall  raise  all  matters  which  shew 
the  action  not  to  be  maintainable,  etc. 

Rule  151.  Neither  party  need  in  any  pleading  allege  any 
matter  of  fact  which  the  law  presumes  in  his  favour,  or  as  to 
which  the  burden  of  proof  lies  upon  the  other  side  ( e.g con- 
sideration for  a bill  of  exchange). 

The  power  of  amendment  ex  parte,  once,  by  the  plaintiff, 
under  Rule  127,  is  more  limited  than  the  power  to  alter,  modify, 
or  extend  his  claim  as  endorsed  on  the  writ  under  Rule  32.  As 
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at  present  advised,  I should  say  that  he  had  no  power  to  intro- 
duce a new  cause  of  action,  although  he  may  amend  in  such 
particulars  as  will  not  depart  from  the  original  cause  of  action 
as  specially  endorsed.  But,  assuming  a larger  power,  such  as  is 
given  under  Rule  109,  I do  not  think  that  the  pleading  now 
complained  of  can  stand. 

There  is  one  cause  of  action  and  one  statement  of 
claim  as  endorsed  upon  the  specially  endorsed  writ,  claim- 
ing to  recover  against  the  defendant  as  executor  on  two 
promissory  notes  made  by  T.  A.  Snider  in  favour  of  J.  E. 
Snider  for  $5,000  each,  $10,000,  with  interest  at  5 per  cent, 
from  the  1st  February,  1909,  $2,000. 

The  plaintiff  has  now  undertaken  to  file  a second  statement 
of  claim,  in  remarkable  contrast  to  the  first : containing  14  para- 
graphs and  4 prayers  for  relief,  in  addition  to  the  inevitable 
prayer  for  costs.  The  first  three  paragraphs  describe  the  plain- 
tiff ; the  second  describes  the  Canadian  executor  Snider  ( who  is 
a son  of  the  plaintiff)  ; the  third  describes  the  other  defendants, 
the  American  executors ; the  fourth  states  that  the  deceased  was 
the  plaintiff’s  brother,  and  sets  forth  the  interests  and  con- 
fidential relations  which  existed  between  them.  The  fifth  states 
the  death  of  the  testator  and  his  leaving  a will,  and  that  he  left 
a large  amount  of  assets.  The  sixth  sets  forth  the  giving  of  two 
notes  of  the  1st  February,  1909,  in  respect  of  a loan  from  the 
deceased  to  the  plaintiff.  The  seventh  sets  forth  a clause  in  the 
will  by  which  $10,000  was  given  as  a legacy  to  the  plaintiff,  with 
directions  that  from  it  should  be  deducted  any  debt  secured  by 
notes  owed  by  the  plaintiff  at  the  death  of  the  testator.  The 
plaintiff  says  that  these  are  the  notes  already  mentioned,  of  Feb- 
ruary, 1909,  given  on  the  loan,  and  goes  on  to  set  forth  other 
unimportant  parts  of  the  will.  The  eighth  paragraph  says  that 
there  was  a codicil  of  the  8th  May,  1912,  which  did  not  alter  the 
will,  and  a further  codicil  of  the  12th  June,  1912,  which  did  not 
alter  the  will.  The  ninth  sets  forth  that  the  testator  had  no 
children;  that  he  married  about  the  12th  June,  1912,  and  came 
to  visit  the  plaintiff;  and  there  is  a repetition  of  the  intimate 
and  confidential  relations  existing  between  them.  The  tenth 
paragraph  tells  of  the  death  of  the  testator  and  his  wife  in  an 
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automobile  accident  on  the  17th  June,  1912.  The  eleventh  is  a 
long  detailed  account  of  conversations  with  the  deceased,  and 
the  calling  in  of  the  defendant’s  son  (the  present  executor) 
and  his  being  told  by  the  testator  to  make  out  demand  notes  to 
cancel  the  old  notes  of  1909,  and  thereupon  the  notes  in  question 
were  drawn  and  dated  back  so  as  to  be  contemporaneous  with 
the  others.  The  twelfth  paragraph  takes  up  the  thread  of  the 
narrative  after  the  death  of  the  testator,  and  the  varied  manner 
in  which  the  plaintiff  sought  to  prevail  upon  the  American 
executors  to  pay  the  legacy  and  treat  the  notes  as  cancelled. 
The  thirteenth  paragraph  tells  of  the  attitude  of  these  executors, 
viz.,  that  they  could  not  do  as  the  plaintiff  asked  without  the 
order  of  the  Court.  And  in  the  last  and  fourteenth  paragraph 
the  plaintiff  alleges  that  he  has  been  driven  to  litigation. 

The  special  prayers  are:  (1)  declaration  as  to  the  acts  and 
intention  of  the  testator;  (2)  declaration  that  there  should  be  a 
set-off  of  the  promissory  notes;  (3)  declaration  that  the  plain- 
tiff should  be  paid  the  legacy  of  $10,000  without  deduction;  (4) 
further  and  other  declarations  in  the  premises,  including  that 
of  a gift  by  the  deceased  to  the  plaintiff,  and  maintaining 
family  arrangements  and  understandings,  as  hereinbefore  set 
forth,  for  the  considerations  therein  mentioned. 

This  is  a concise  statement  of  what  the  pleading  sets  out 
with  abundant  diffuseness.  The  whole  pleading  appears  to 
be  open  to  many  objections  and  offends  against  many  of  the 
rules  for  the  regulation  of  pleadings,  and  in  particular  in  its 
anticipation  of  the  answer  of  the  defendants ; and  so,  according 
to  the  homely  phrase  of  Hale,  C.J.,  the  plaintiff  “is  like  one 
leaping  before  coming  to  the  stile.”  See  (Mgers  on  Pleading 
and  Practice,  6th  ed.,  p.  93;  Bovy’s  Case  (1673),  Vent.  217. 

The  first,  second,  and  third  paragraphs  are  superfluous  in 
the  case  of  a specially  endorsed  writ.  The  fourth  and  ninth, 
as  to  the  amicable  relations  between  the  brothers,  have  no 
relevance  to  the  cause  of  action.  In  the  seventh  and  eighth 
paragraphs  a few  lines  as  to  the  provision  in  the  will  were 
enough;  and  all  the  rest  of  the  references  to  it  diffuse  and 
superfluous.  The  eleventh  paragraph  is  specially  objectionable 
in  setting  forth  the  language  of  conversations  and  generally  the 
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evidence  proposed  to  be  offered  to  the  Court,  instead  of  a 
concise  statement  of  the  material  facts.  The  last  three  para- 
graphs might  have  been  condensed  into  three  lines. 

But,  as  some  of  these  observations  apply  only  to  the  prun- 
ing of  the  luxuriance,  the  more  serious  point  is  that  the  claim 
as  framed  is  misconceived.  It  is  an  elaborate  attempt  to  set 
forth  that  the  notes  sued  on  were  given  for  legal  or  good  con- 
sideration— a matter  that  is  presumed  in  the  case  of  negotiable 
instruments.  The  proper  course  of  pleading  is  to  wait  until 
the  defendants  make  their  defence,  and  then  let  the  plaintiff 
meet  it  by  appropriate  pleading.  If  the  defendants  make  no 
defence,  the  plaintiff  gets  judgment  at  once  on  proof  of  the  notes 
— so  let  him  wait  till  there  is  something  that  interferes  with 
his  recovery.  It  appears  to  me  manifest  that  the  proper  forum 
of  litigation  is  in  this  Court  as  to  the  validity  of  the  notes  sued 
on ; if  that  is  established,  all  difficulty  as  to  the  payment  of  the 
legacy  will  be  overcome.  In  the  American  forum  the  testator 
has  left  the  matter  so  that  the  legacy  will  be  equipoised  by  the 
notes  of  the  plaintiff  lield  by  the  American  executors.  It  does 
not  appear  to  me  proper  to  remove  this  part  of  the  controversy 
and  make  it  part  of  the  action  on  the  specially  endorsed  writ; 
for,  if  the  plaintiff  makes  out  his  contention  on  the  notes  sued 
on,  one  cannot  assume  that  further  litigation  in  the  United 
States  will  be  needed  to  enforce  that  judgment.  If  the  questions 
raised  by  the  second  statement  of  claim,  which  I now  set  aside, 
are  to  come  up  by  reason  of  the  defence  made,  well  and  good,  so 
long  as  they  are  properly  pleaded;  but  at  present  they  are  an 
excrescence  on  the  record  and  should  be  removed. 

There  was  good  reason  for  the  intervention  of  the  American 
executors;  for,  in  the  first  place,  the  Canadian  executor  is  the 
son  of  the  plaintiff,  and  from  the  objectionable  pleading,  I 
should  judge,  his  chief  witness;  and,  in  the  second  place,  the 
American  executors  are  interested  in  actively  recovering,  as 
they  are  entitled  to  all  the  assets  of  the  testator  not  needed  for 
the  satisfaction  of  his  debts;  and,  if  his  assets  fall  short  in  this 
country  of  meeting  all  claims,  resort  for  the  balance  of  the 
claim  will  be  had  to  the  American  assets  in  the  hands  of  these 
defendants. 
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The  Registrar  in.  allowing  the  pleading  to  stand  was  prob- 
ably influenced  by  the  fact  that  the  motion  made  was  too  large 
in  seeking  to  have  the  action  dismissed.  The  action  should  be 
prosecuted  on  the  specially  endorsed  writ,  and  the  defendant  is 
to  have  sufficient  time  to  plead  thereto. 

The  costs  of  the  application  below  and  of  the  appeal  will  be 
both  in  the  cause. 


[APPELLATE  DIVISION.] 

Bancroft  v.  Milligan. 

Mortgage — Contract — Indemnity — Parent  and  Child  — Will  — Devise  of 
Mortgaged  Land — Exoneration — Surety — Subrogation — Wills  Act,  R.S. 
0.  1897,  ch.  128,  secs.  37,  38 — Volunteer — Charge  on  Land. 

The  father  of  the  defendant  borrowed  $3,500  upon  two  mortgages  of  his 
farm,  and  lent  the  money  to  the  defendant,  who  made  a mortgage  in 
favour  of  his  father  upon  other  land  and  for  a larger  amount  and  upon 
different  terms  of  repayment.  The  defendant,  up  to  the  time  of  his 
father’s  death  and  afterwards,  paid  the  interest  and  also  paid  some 
principal  upon  the  father’s  mortgage.  The  father  by  his  will  directed 
the  payment  of  his  debts  out  of  his  estate  as  a whole,  and  devised  his 
farm  to  two  other  sons,  half  to  each;  and  the  plaintiff,  the  assignee  of 
one  of  these  sons,  alleging  an  agreement  between  the  defendant  and  his 
father,  pursuant  to  which  the  mortgage  was  made  by  the  defendant,  to 
exonerate  the  farm  and  to  protect  it  against  the  two  mortgages,  and  to 
indemnify  the  father  in  respect  of  the  sums  thereby  secured,  claimed  to 
be  subrogated  to  the  rights  of  the  father:  — 

Held,  that  the  evidence  did  not  warrant  the  conclusion  that  the  mortgage 
from  the  defendant  to  his  father  was  anything  but  what  it  purported  to 
be;  the  transaction,  in  substance  as  well  as  in  form,  was  a borrowing  by 
the  father  from  his  mortgagees  of  the  $3,500,  repayable  on  the  terms 
mentioned  in  the  mortgages,  and  a lending  to  the  defendant  of  the 
amount  so  borrowed,  to  be  repaid  according  to  the  terms  of  the  mortgage 
from  the  son,  which  were  different;  and  the  fact  that  the  defendant  paid 
the  interest  on  the  mortgages  of  the  father  was  not  inconsistent  with 
this  view,  the  proper  inference  being  that  these  payments  were  to  be 
treated  as  payments  pro  tanto  on  the  defendant’s  mortgage,  as  well  as 
payments  in  discharge  of  the  liability  of  the  father  on  the  mortgages  he 
had  given;  and,  therefore,  no  question  as  to  subrogation  could  arise, 
for  the  mortgage  made  by  the  defendant  was  not  a mortgage  to  in- 
demnify the  father,  nor  was  the  father  a surety  for  the  debt  of  the 
defendant,  but  his  creditor  for  the  amount  of  the  defendant’s  mortgage. 

Per  Hodgins,  J.A.: — The  two  mortgages  on  the  farm  were  debts  of  the 
testator,  the  father.  Under  the  Wills  Act  in  force  at  the  time  of  his 
death,  R.S.O.  1897,  ch.  128,  secs.  37  and  38,  the  specific  devisee  of  the 
west  half  (under  whom  the  plaintiff  claimed)  took  it  subject  to  one-half 
of  the  mortgages  upon  it;  and  the  personal  estate  of  the  father  was 
exonerated,  'lhe  devisee  could  not,  as  against  the  residuary  devisee 
and  legatee,  claim  indemnity  from  the  estate.  Exoneration  of  the  per- 
sonal estate  includes  exoneration  of  every  part  of  that  estate — other- 
wise there  is  no  exoneration  in  fact,  or  only  partial  exoneration,  for 
which  no  warrant  was  to  be  found  in  the  will.  Besides,  the  plaintiff, 
if  he  represented  the  devisee  of  the  west  half,  was  a volunteer,  and  so 
8 — 30  O.L.R. 
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was  the  residuary  devisee,  and  the  Court  does  not  interfere  actively  on 
behalf  of  a person,  not  a purchaser  for  valuable  consideration,  claiming 
only  through  him  who  created  the  voluntary  settlement,  against  a 
volunteer. 

The  widow  of  the  testator,  who  was  a defendant  in  the  action,  having 
died,  and  her  executrix  being  before  the  Court  as  a party  by  revivor, 
there  should  be  a declaration  that  the  west  half  of  the  farm  was  charged 
under  the  will  with  $400  in  favour  of  the  widow’s  estate. 

Action  for  a declaration : ( 1 ) that  a conveyance  of  land  in 
Cornwall  by  the  defendant  John  C.  Milligan  to  his  wife,  the 
defendant  Maude  Milligan,  was  void;  (2)  that  a mortgage  from 
the  defendant  John  C.  Milligan  of  the  same  land  to  his  father, 
William  Milligan,  since  deceased,  was  entitled  to  priority  over 
the  conveyance  first-mentioned;  (3)  that  the  said  mortgage  was 
given  for  the  express  purpose  of  exonerating  the  farm  of 
William  Milligan  from  two  mortgages  placed  on  it  by  him  for 
the  benefit  of  the  defendant  John  C.  Milligan;  and  for  a sale 
of  the  mortgaged  lands,  and  the  application  of  the  proceeds 
of  the  sale  to  pay  off  the  two  farm  mortgages,  or  for  the  assign- 
ment of  the  mortgage  to  the  mortgagees  of  the  farm,  to  carry 
out  an  alleged  agreement  between  the  defendant  John  C.  Milli- 
gan and  William  Milligan,  deceased.  The  plaintiff  was  the 
holder  of  a second  mortgage  from  the  defendant  James  A.  Milli- 
gan, upon  the  part  of  the  farm  devised  to  the  latter  by  his 
father,  William  Milligan,  deceased. 


The  action  was  tried  before  Fabconbridge,  C.J.K.B.,  with- 
out a jury,  at  Cornwall. 

G.  A.  Stiles , for  the  plaintiff. 

R.  A.  Pringle , K.C.,  for  the  defendants  John  C.  Milligan  and 
Maude  Milligan. 

J . G.  Harkness,  for  the  other  defendants. 


July  26.  Falconbridge,  C.J.K.B. : — I find  that  the  plaintiff 
has  proved  all  the  material  allegations  in  the  statement  of 
claim.  I give  judgment  for  the  plaintiff  in  terms  of  the  prayers 
of  the  statement  of  claim,  with  costs  against  the  defendants 
John  C.  Milligan  and  Maude  Milligan. 

The  death  of  Nancy  Milligan  since  the  trial  has  removed  her 
contentions  from  the  arena.  I think  that  I should  have  held, 
in  any  event,  that  she  had  elected  to  take  under  the  will.  The 
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plaintiff  was  willing,  if  she  had  lived,  to  pay  her  $100  a year  as 
claimed  in  paragraph  3 of  her  counterclaim. 

No  costs  for  or  against  the  defendants  other  than  John  C. 
and  Maude  Milligan. 


1913 

Bancboft 

V. 

Milligan. 


The  action  was  (by  order)  continued  in  the  name  of  the 
executrix  of  Nancy  Milligan  as  one  of  the  defendants,  and  this 
defendant  and  the  defendants  John  C.  Milligan  and  Maude 
Milligan  appealed  from  the  judgment  of  Falconbridge,  C.  J.K.B. 

November  6 and  21.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

J.  A.  Macintosh,  for  the  appellants,  contended  that  the  agree- 
ment between  the  father  and  son  was  a personal  contract  and  col- 
lateral to  the  land,  and  could  not  pass  to  the  devisees  of  the  land 
unless  the  benefit  thereof  was  actually  given  to  them  by  the  will : 
Canham  v.  Rust  (1818),  2 Moore  164;  In  re  Errington,  Ex  p. 
Mason,  [1894]  1 Q.B.  11.  The  plaintiff  is  trying  to  get  some- 
thing which  he  did  not  bargain  for  or  expect.  He  had  no 
knowledge  of  the  mortgage  given  by  John  C.  Milligan  to  his 
father  on  the  Cornwall  property;  and  the  plaintiff  got  all  that 
he  contracted  for  and  that  he  was  entitled  to:  Trust  and  Loan 
Co.  v.  Shaw  (1869),  16  Gr.  446;  Abell  v.  Morrison  (1890),  19 
O.R.  669.  Delivery  of  the  conveyance  to  Maude  Milligan 
took  place  when  it  was  executed,  not  when  it  was  registered: 
Elphinstone  on  Interpretation  of  Deeds,  Bl.  ed.  (1889),  p.  119 
et  seq.,  and  cases  cited  there;  Hayward  v.  Thacker  (1871),  31 
U.C.R.  427;  McDonald  v.  McDonald  (1879),  44  U.C.R.  291; 
Mackechnie  v.  Mackechnie  (1858),  7 Gr.  23;  Z wicker  v. 
Zwicker  (1899),  29  S.C.R.  527.  [Meredith,  C.J.O. : — In  re 
Hawkes,  [1912]  2 Ch.  251,  and  In  re  Ritson,  [1899]  1 Ch.  128, 
may  have  <an  important  bearing  on  the  question  whether  the 
devisee  took  the  land  subject  to  a guaranteed  debt  or  not.] 

G.  A.  Stiles,  for  the  plaintiff,  the  respondent.  The  defend- 
ant John  C.  Milligan  never  made  any  payment  on  the  $4,000 
mortgage  to  his  father  or  his  father’s  personal  representative, 
nor  did  he  give  any  acknowledgment  of  indebtedness  under  it. 
The  acceleration  clause  made  the  whole  of  the  mortgage-money 
due  a year  after  it  was  given:  McFadden  v.  Brandon  (1903-4), 
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6 O.L.R.  247,  8 O.L.R.  610;  Cameron  v.  Smith  (1913),  4 O.W.N. 
1459.  The  plaintiff  is  entitled  to  succeed  in  the  action  and  to 
maintain  the  judgment  appealed  against,  upon  the  principles 
of  subrogation  and  estoppel.  The  defendant  John  C.  Milligan 
gave  his  father  the  $4,000  mortgage  for  the  express  purpose  of 
exonerating  the  farm  property  mortgaged  to  the  Cameron  ex- 
ecutors, and  paid  the  interest  on  the  Cameron  mortgages  dur- 
ing his  father’s  lifetime.  After  his  father’s  death,  he  made 
payments  of  interest  and  reduced  the  principal.  The  plain- 
tiff’s rights  arose  in  1909,  and  for  three  years  after  that  John 
C.  Milligan  continued  to  make  these  payments,  the  benefit  of 
which  accrues  to  the  plaintiff.  James  A.  Milligan  was  entitled 
to  be  subrogated  to  the  rights  of  his  father  in  connection  with 
the  indemnity  mortgage  ; and  the  plaintiff  is  entitled  to  be  sub- 
rogated to  the  rights  of  James  A.  Milligan:  Sheldon  on  Sub- 
rogation, 2nd  ed.,  pp.  2,  248,  252:  Gray  v.  Coughlin  (1891),  18* 
S.C.R.  553;  Coursolles  v.  Fookes  (1889),  16  O.R.  691;  Pearl  v. 
Beacon  (1857),  24  Beav.  186.  It  is  now  too  late  for  John  C. 
Milligan,  in  view  of  a course  of  conduct  extending  over  eight 
years  up  to  the  time  of  his  father’s  death  and  four  years  after- 
wards, to  contend  that  he  is  not  liable  to  pay  the  Cameron  mort- 
gages; that  the  $4,000  mortgage  is  not  an  indemnity  mortgage  ; 
and  that  the  Sydney  street  property  is  not  liable  to  exonerate 
the  homestead  property.  As  to  the  doctrine  of  estoppel,  see 
Everest  and  Strode  on  Estoppel,  p.  5.  The  plaintiff  does  not 
quarrel  with  any  argument  from  the  Wills  Act  or  the  Registry 
Act;  his  rights  are  apart  from  and  higher  than  any  conferred 
by  these  two  statutes,  and  flow  from  a transaation  to  which 
neither  statute  has  any  application.  The  higher  equities  are 
with  the  plaintiff. 

Macintosh,  in  reply.  The  plaintiff’s  contention  is,  that  John 
C.  Milligan  entered  into  a contract  with  his  father  to  indemnify 
him  against  the  Cameron  mortgages,  and  to  exonerate  the 
father’s  farm  from  these  mortgages  by  a mortgage  on  the  Corn- 
wall property.  This  contract,  to  be  valid  as  against  the’  Statute 
of  Frauds,  must  be  in  writing;  the  only  writing  is  the  mort- 
gage, and  it  shews  an  entirely  different  contract  from  that 
alleged  by  the  plaintiff;  it  is  an  ordinary  mortgage  to  secure 
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a debt.  By  virtue  of  sec.  37  of  the  Wills  Act,  R.S.O.  1897,  ch. 
128,  the  two  sons,  Janies  and  Alexander,  each  took  one-half  of 
the  father’s  farm,  subject,  among  other  charges,  to  the  'Cameron 
mortgages;  and  the  benefit  of  the  mortgage  made  by  John  C. 
Milligan  did  not  pass  to  the  two  devisees  of  the  farm,  but  to 
the  residuary  legatee,  the  father’s  widow,  Nancy  Milligan. 
James  A.  Milligan  had  no  equity  to  call  upon  the  plaintiff  to 
pay  off  the  Cameron  mortgages,  and  the  plaintiff  has  no  higher 
right  than  James  A.  Milligan  to  call  upon  John  C.  Milligan  to 
pay  these  mortgages.  The  principle  of  subrogation  cannot  be 
applied,  because  the  plaintiff  was  a stranger  to  the  transaction 
between  John  C.  Milligan  and  his  father,  he  was  not  liable  to 
pay  the  mortgages,  and  he  got  everything  he  contracted  with 
James  A.  Milligan  for,  namely,  a mortgage  of  the  equity  of 
redemption  in  the  land  devised  to  James  A.  Milligan  t Sheldon 
on  iSubrogation,  2nd  ed.,  p.  360  et  seq.  No  facts  were  proved 
upon  which  estoppel  could  be  based. 

December  19.  Hodgins,  J.A. : — In  this  case  we  have  no 
specific  findings  of  fact  by  the  learned  trial  Judge.  He,  how- 
ever, states  that  “the  plaintiff  has  proved  all  the  material 
allegations  in  the  statement  of  claim.”  Turning  to  the  plead- 
ings, it  appears  that  the  claim  made  in  them  is:  (1)  that  the 
deed  from  John  C.  Milligan  to  his  wife  should  be  declared  void; 
(2)  for  a declaration  that  the  mortgage  from  John  C.  Milligan 
to  his  father,  William  Milligan,  is  entitled  to  priority  over  the 
deed  just  mentioned;  (3)  and  a further  declaration  that  the 
said  mortgage  was  given  for  the  express  purpose  of  exonerat- 
ing the  farm  of  the  father  from  and  against  two  mortgages 
put  on"  it  by  him  for  the  benefit  of  John  C.  Milligan;  and  an 
order  for  sale  of  the  lands  comprised  in  the  mortgage,  and  the 
application  of  the  proceeds  to  pay  off  the  two  farm  mortgages, 
or  for  the  assignment  of  the  mortgage  to  the  mortgagees  of  the 
farm,  “to  carry  out  the  agreement  between  the  said  John  C. 
Milligan  and  William  Milligan,  deceased.” 

These  claims  are  based  on  certain  allegations  that  John  C. 
Milligan  had  agreed  with  his  father  to  pay  and  discharge  the 
two  mortgages  on  the  farm  and : — 
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“ (8)  For  the  purpose  of  carrying  out  the  covenant,  agree- 
ment, and  contract  made  by  the  said  defendant  John  C.  Milli- 
gan with  his  deceased  father,  the  said  defendant  John  C.  Milli- 
gan executed  in  favour  of  his  said  father  a certain  mortgage, 
undated,  and  made  upon  its  face  to  secure  the  principal  sum 
of  $4,000,  aiid  covering  that  part  of  lot  number  13  on  the  south 
side  of  Third  street,  in  the  said  town  of  Cornwall,  hereinbefore 
particularly  described,  and  delivered  the  said  mortgage  to  the 
said  William  Milligan. 

“(9)  The  execution  and  delivery  of  the  mortgage  referred 
to  in  the  next  preceding  paragraph  hereof  was  with  the  ex- 
press intent  and  purpose  of  exonerating  the  homestead  farm 
of  the  said  William  Milligan  from  the  two  mortgages  herein- 
before specifically  described,  made  by  the  said  William  Milli- 
gan, and  for  the  purpose  of  protecting  the  said  property  against 
the  same,  and  to  indemnify  and  save  harmless  the  said  William 
Milligan  from  and  against  the  sums  thereby  secured.” 

By  paragraph  29  a claim  is  made  for  the  priority  of  this 
mortgage  over  the  deed  to  the  wife  of  John  C.  Milligan. 

From  these  pleadings  it  is  evident  that  the  plaintiff  was 
asserting  the  validity  of  the  mortgage  from  John  0.  Milligan 
to  William  Milligan,  and  its  priority  over  the  deed  to  Maude 
Milligan,  and  averring  that  it  was  executed  for  the  purpose  of 
carrying  out  the  covenant,  agreement,  and  contract  made  by 
him  with  his  father,  and  that  the  intent  and  purpose  thereof 
was  to  exonerate  the  farm  and  to  protect  it  against  the  two  mort- 
gages, and  to  indemnify  and  save  harmless  the  said  William 
Milligan  from  and  against  the  sums  thereby  secured. 

The  result  of  the  finding  of  the-  learned  trial  Judge  is,  there- 
fore, to  establish  that  the  mortgage  was  valid,  and  that  it  was 
executed  for  the  purpose  mentioned.  This  is  not  a finding  that 
the  mortgage  was  merely  an  indemnity  (and,  therefore,  not 
otherwise  enforceable),  but  that  its  purpose  was  to  protect  the 
father  and  his  lands;  in  other  words,  that  John  C.  Milligan  and 
his  father,  for  the  purpose  of  indemnifying  the  farm  and  the 
father,  agreed  that  the  form  in  which  this  indemnity  should 
be  put  was  the  giving  of  the  mortgage  in  question  upon  other 
lands,  against  which  it  could  be  enforced. 
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The  proved  desire  of  the  father  to  register  the  mortgage  as  a 
valid  security  is  consistent  with  this  finding;  while  the  only 
other  relevant  fact,  namely,  that  John  C.  Milligan  had  paid 
most  of  the  interest  and  part  of  the  principal  on  the  farm  mort- 
gages, is  also  consistent  with  it,  because,  if  paid  with  the  assent 
of  the  father — and  there  is  no  evidence  to  the  contrary — these 
amounts  would  naturally  reduce  the  amount  owing  upon  the 
$4,000  mortgage,  if  that  was  the  form  the  indemnity  against  the 
two  farm  mortgages  had  taken  by  agreement  between  them. 

The  learned  trial  Judge  evidently  rejected  the  account  given 
by  John  C.  Milligan  that  this  mortgage  was  merely  an  acknow- 
ledgment of  indebtedness  and  was  not  to  be  enforced,  while 
the  relief  given  by  him  to  the  respondent  at  the  trial  is  in  the 
form  of  an  order  for  sale  of  the  lands  comprised  in  the  John 
C.  Milligan  mortgage,  which  could  only  be  reached  by  virtue 
of  the  charge  created  by  that  mortgage.  The  finding  of  the 
learned  trial  Judge  in  favour  of  the  respondent  on  this  point 
is  consistent,  as  I understand  it,  with  the  position  taken  by  coun- 
sel for  the  respondent  at  the  trial  in  objecting  to  the  evidence 
given  by  John  C.  Milligan,  as  contradicting  the  mortgage,  a 
written  document. 

I think  the  mortgage  was  the  whole  agreement  between  John  C. 
Milligan  and  his  father,  and  was  the  indemnity  he  elected  to  take. 
See  Cooper  v.  Jenkins  (1863),  32  Beav.  337.  It  expresses  clearly 
the  method  by  which  it  was  to  be  enforced.  It  is  for  $500  more 
than  the  amount  of  the  Cameron  mortgages ; is  payable  five  years 
later  than  the  due  date  of  those  mortgages ; and,  out  of  the  $3,500, 
$350  was  retained  or  paid  to  the  father  to  settle  with  Dr.  Munro 
for  money  borrowed  by  the  father  from  him  to  pay  for  John  0. 
Milligan’s  education.  It  is  in  these  respects  inconsistent  with  a 
contract  of  simple  indemnity  against  these  mortgages  alone,  and 
imports  a larger  and  different  transaction,  so  that  it  ought,  in 
my  judgment,  to  be  taken  as  defining  and  limiting  any  contract 
of  indemnity  or  otherwise  between  the  father  and  son.  See 
First  Congregational  Society  in  Bechet  v.  Snow  (1848),  1 Cush. 
(Mass.)  510.  But,  I think,  the  legal  result  of  this  finding  is 
different  from  that  which  the  judgment  in  appeal  gives  to  the 
respondent. 
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The  father  appears  to  have  lent  his  son,  John  C.  Milligan, 
$3,150,  afterwards  increased  to  $3,500,  to  raise  which  the  father 
had  to  mortgage  his  farm.  This  method  of  procuring  the  money 
was  his  own  doing,  and  it  was  competent  to  him  thereafter  to 
allow  the  mortgages  to  stand  upon  his  land  and  to  sell  and 
dispose  of  it  subject  to  these  mortgages.  In  the  father’s  hands 
his  son’s  mortgage  was  a security  he  could  deal  with  just  as 
freely  as  he  could  with  his  own  farm.  If  he  had  sold  the  farm 
subject  to  the  mortgages,  his  purchaser  could  not  claim  that 
the  son’s  mortgage  must  be  applied  to  pay  the  incumbrances 
off ; and,  if  the  father  realised  upon  it,  as  he  might  have  done, 
he  would  not  then  be  bound  to  apply  it  to  pay  off  these  mort- 
gages. The  father  has  chosen  to  devise  the  west  half  of  the 
farm  to  his  other  son,  James  A.  Milligan,  without  exonerating 
it  from  the  mortgages,  and  has  allowed  the  mortgage  from 
John  C.  Milligan  to  fall  into  his  estate  as  part  of  it.  He  had  a 
right  so  to  do;  and  his  will  does  in  effect  what  he  might  have 
done  in  his  lifetime. 

It  is  urged  that  the  doctrine  of  subrogation  applies ; that  the 
father  was  in  fact  a surety  for  the  debt ; that  the  son,  as  between 
himself  and  his  father,  was  primarily  liable  for  the  amount  of 
the  two  mortgages  placed  upon  the  father’s  farm;  and,  there- 
fore, the  plaintiff,  as  assignee  of  James  A.  Milligan,  to  whom 
the  farm  was  devised,  can  be  subrogated  to  the  father’s  rights 
as  surety,  and  can  assert  them  now! 

I do  not  think  that  the  assumption  is  correct  that  the  father 
is  a surety.  He  borrowed  the  money  and  lent  it  to  his  son,  and 
it  is  straining  one’s  conception  of  what  “ surety’’  means  to  put 
the  father  in  that  position.  He  could  pay  off  the  mortgages  and 
then  realise  upon  John  C.  Milligan’s  mortgage,  or  he  could 
retain  it  in  his  hands,  whichever  he  thought  best.  Assuming 
that  it  was  a good  security,  the  father  might,  whether  he  relieved 
his  farm  or  not,  have  elected  to  retain  it  as  an  investment  equal 
in  extent  to  the  amount  for  which  his  farm  had  been  charged. 

It  is  really  a matter  of  contract,  not  of  equities.  The  son 
owed  the  father  what  the  father  had  lent  to  him,  and  gave  him 
a security  for  it.  No  trust  arises  in  such  a transaction,  and,  as 
it  seems  to  me,  no  equity.  It  is  a pure  business  transaction. 
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These  two  mortgages  on  the  farm  were  debts  of  the  testator, 
the  father.  He  directs  the  payment  of  his  debts  out  of  his  estate 
as  a whole.  He  devises  the  farm  in  question,  as  to  the  west  half, 
to  James  A.  Milligan,  and  as  to  the  east  half  to  William  A. 
Milligan,  each  subject  to  two  charges,  one  in  favour  of  the  wife 
and  one  in  favour  of  his  daughter  Mary  Jane  Carson.  Under 
the  present  Wills  Act  (1910),  10  Edw.  VII.  ch.  57,  sec.  38,  sub- 
secs. 1 and  2,  the  specific  devisee,  James  A.  Milligan,  would 
take  the  west  half  of  the  farm  subject  to  one-half  of  the  mort- 
gages upon  it.  The  same  result  follows  from  the  sections  of  the 
Wills  Act  in  force  at  the  time  of  the  father’s  death,  viz.,  R.S.O. 
1897,  ch.  128,  secs.  37  and  38.  See  the  following  decisions: 
Lewis  v.  Lewis  (1871),  L.R.  13  Eq.  218,  227 ; In  re  Newmarch 
(1878),  9 Ch.D.  12;  Elliott  v.  Dearsley  (1880),  16  Ch.D.  322; 
Gael  v.  Fenwick  (1874),  43  L.J.  Ch . 178,  22  W.R.  211; 
Dungey  v.  Dungey  (1877),  24  Hr.  455;  Mason  v.  Mason  (1887), 
13  O.R.  725. 

How  then  are  the  charges  on  the  devised  estate  to  be  borne? 
If  the  Act  applies,  the  devisee  must  take  the  land  burdened  with 
the  Cameron  mortgages,  and  the  personal  estate  of  the  testator 
is  exonerated.  If  that  be  so,  can  the  devisee  of  the  land  claim 
the  mortgage  given  by  John  C.  Milligan  against  the  residuary 
devisee?  If  he  can,  it  must  be  because  the  Act  does  not  apply, 
or  because,  notwithstanding  its  application,  the  devisee  of  the 
lands  can  claim  indemnity  from  the  estate.  But  exoneration 
of  the  personal  estate  includes  exoneration  of  every  part  of  that 
estate,  otherwise  there  is  no  exoneration  in  fact,  or  only  partial 
exoneration,  for  which  no  warrant  is  found  in  this  will : In  re 
Hawkes,  [1912]  2 Ch.  251;  In  re  Ritson,  [1898]  1 Ch.  667, 
[1899]  1 Ch.  128. 

Besides  this,  the  plaintiff,  if  he  represents  James  A.  Milli- 
gan, is  a volunteer,  and  so  is  the  residuary  devisee,  and  the 
Court  does  not  interfere  actively  on  behalf  of  a person,  not  a 
purchaser  for  valuable  consideration,  claiming  only  through 
him  who  created  the  voluntary  settlement,  against  a volunteer: 
Dolphin  v.  Aylward  (1870),  L.R.  4 H.L.  486. 

In  dealing  with  the  case  so  far,  I have  assumed  that  the  re- 
spondent’s position  was  the  same  as  that  of  James  A.  Milligan. 
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It  is  not  necessary  to  decide  whether  or  not  that  is  so;  but  I 
am  inclined  to  think  that  there  may  be  a difference,  in  view  of 
the  covenants  in  the  respondent’s  mortgages,  the  situation  as 
between  James  A.  Milligan  and  the  respondent  when  he 
acquired  them,  the  Registry  Act,  and  the  fact  of  foreclosure. 

If  the  letters  written  by  John  C.  Milligan  to  the  present 
holders  of  the  Cameron  mortgages,  or  his  dealings  with  them, 
have  made  him  liable  to  them,  the  respondent  may  find  some 
way  of  getting  the  benefit  of  this  new  liability  when  he  pays 
off  the  mortgages  on  that  part  of  the  farm  of  which  he  is  now 
the  owner. 

Nancy  Milligan  has  died  since  action  was  begun,  and  re- 
vivor has  taken  place.  Her  executrix  is  before  the  Court,  and 
claims  $400  as  being  a charge  upon  the  plaintiff’s  lands.  Her 
husband’s  will  provided  for  one-half  of  her  support  and  main- 
tenance, or  $100,  “whichever  she  may  choose,”  and  charged  it 
upon  the  lands  devised  to  James  A.  Milligan.  His  widow  lived 
with  the  other  brother,  William  Alexander  Milligan,  on  the  east 
half,  was  supported  by  him,  and  did  his  work.  She  made  the 
claim  for  $100  per  annum  in  April,  1912.  I can  see  no  reason 
for  refusing  to  award  her  executrix  the  $400  for  the  four  years, 
but  I think  that  is  all  she  can  get.  Nancy  Milligan  never  claimed 
her  support  after  April,  1912,  out  of  the  west  half,  and  the  $100 
for  1912-13  was  not  due  when  she  died. 

The  appeal  should  be  allowed  and  the  action  should  be  dis- 
missed with  costs  to  the  appellants  who  appeared,  and  there 
should  be  judgment  on  the  counterclaim  without  costs,  declar- 
ing that  the  west  half  of  the  farm  is  charged  under  William 
Milligan’s  will  with  $400,  without  interest,  in  favour  of  the 
estate  of  Nancy  Milligan. 

Meredith,  C.J.O. : — I agree  that  the  appeal  should  be 
allowed  and  the  action  dismissed,  upon  the  short  ground  that 
the  evidence  does  not  warrant  the  conclusion  that  the  mortgage 
from  the  son  John  to  his  father  was  anything  but  what  it  pur- 
ports to  be,  a mortgage  to  secure  the  indebtedness  of  the  mort- 
gagor to  the  mortgagee  of  the  amount  secured  by  the  mortgage. 
The  transactions  which  resulted  in  the  giving  of  the  mortgage 
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by  the  father  of  his  own  farm  and  his  taking  the  mortgage  from 
the  son  were  in  substance,  as  well  as  in  form,  a borrowing  by 
the  father  from  his  mortgagees  of  the  $3,500,  repayable  on  the 
terms  mentioned  in  the  mortgages,  and  a lending  to  the  son  of 
the  amount  so  borrowed,  which  was  to  be  repaid  according  to 
the  terms  of  the  mortgage  from  the  son,  which,  as  my  brother 
Hodgins  points  out,  are  different  from  those  applicable  to  the 
mortgages  which  the  father  had  given. 

The  fact  that  the  son  paid  the  interest  on  the  mortgages  of 
the  father  is  not  inconsistent  with  this  view,  as  the  proper  in- 
ference, in  the  circumstances,  is,  that  these  payments  were  to 
be  treated  as  payments  pro  tanto  on  the  son’s  mortgage,  as  well 
as  payments  in  discharge  of  the  liability  of  the  father  on  the 
mortgages  he  had  given. 

If  this  is  the  proper  conclusion,  it  follows  that  no  question 
as  to  subrogation  can  arise,  as  the  mortgage  from  the  son  to 
the  father  was  not  a mortgage  to  indemnify  the  father,  nor  was 
the  father  a surety  for  the  debt  of  the  son,  but  his  creditor  for 
the  amount  of  the  son’s  mortgage. 

Maclaren  and  Magee,  JJ.A.,  agreed. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Thomson  v.  Stikeman. 

Banks  and  Banking — Mortgages  of  Land  to  Bank  to  Secure  Debt  of  Cus- 
tomer and  Future  Advances — Validity — Interest — Statements  of  Ac- 
count— Acknowledgments — Opening  up  Settled  Transaction — Acquies- 
cence. 

The  judgment  of  Middleton,  J.,  29  O.L.R.  146,  was  affirmed. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Middleton, 
J.,  29  O.L.R.  146. 

October  29,  30,  31.  The  appeal  was  heard  by  Mulock,  C.J. 
Ex.,  Hodgins,  J.A.,  and  (Sutherland  and  Leitch,  JJ. 
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J.  W.  Bain , K.C.,  and  M.  L.  Gordon,  for  the  appellants.  The 
mortgages  were  given  to  secure  future  advances  and  past  in- 
debtedness. Mistakes  occur  in  the  accounts — e.g.,  the  Durham 
rents  should  have  been  credited  to  the  mortgage  account,  and 
deposits  made  by  Stratford  have  not  been  properly  credited. 
The  bank  is  precluded  from  altering  in  1904  the  appropriation 
of  the  moneys  to  the  mortgage  account  which  it  made  in  1897, 
even  if  the  customer  signed  the  account:  Simson  v.  Ingham 
(1823),  2 B.  & C.  65,  73;  Deeley  v.  Lloyds  Bank  Limited,  [1912] 
A.C.  756,  770.  The  mortgage  accounts  may  be  re-opened: 
Daniell  v.  Sinclair  (1881),  6 App.  Cas.  181;  Tompson  v.  Leith 
(1858),  4 Jur.  N.S.  1091;  Thornhill  v.  Evans  (1742),  2 Atk.  330; 
Brown  v.  Barkham  (1720),  1 P.  Wms.  652.  They  also  referred 
to  Biggs  v.  Freehold  Loan  and  Savings  Co.  (1899),  26  A.R.  232, 
which  was  reversed  31  S.C.R.  136,  but  not  on  the  point  in  ques- 
tion here.  [Mulock,  C.  J.Ex.,  referred  to  Clarkson  v.  Henderson 
(1880),  14  Ch.D.  348,  which  seemed  to  dispose  of  the  Thornhill 
case.]  Not,  however,  in  cases  where  oppression  has  been  exer- 
cised as  here.  [Mulock,  C.J.Ex.,  further  referred  to  National 
Bank  of  Australasia  v.  United  Hand-in-Hand,  etc.,  Co.  (1879). 
4 App.  Cas.  391,  and  Crosskill  v.  Bower  (1863),  32  Beav.  86.] 
We  also  refer  to  Mosse  v.  Salt  (1863),  32  Beav.  269,  on  the  ques- 
tion of  interest,  especially  per  Romilly,  M.R.,  at  p.  273,  where  he 
says,  “It  is  necessary,  in  all  these  cases,  to  distinguish  between 
what  is  a banking  account,  as  between  banker  and  customer,  and 
what  is  an  account  as  between  mortgagor  and  mortgagee.”  It 
is  further  submitted  that  the  bank  went  into  possession  of  the 
mortgaged  premises  and  sold  them  at  a sacrifice,  and  the  plain- 
tiffs are  entitled  to  a reference  to  shew  that  such  was  the  case. 
The  whole  circumstances  and  the  evidence  shew  that  great  pres- 
sure was  exercised  by  the  bank,  and  that  the  defendants,  being  in 
possession,  were  in  a position  to  exercise  complete  domination 
over  the  plaintiff  Stratford,  who  was  practically  a tool  in  the 
bank’s  hands.  The  mortgages  in  question  were  illegal  and  void 
under  secs.  7 6,  78,  80,  and  146  of  the  Bank  Act.  References  was 
also  made  to  Stewart  v.  Stewart  (1891),  27  L.R.  (Ir.)  351,  at 
pp.  359  et  seq.,  where  Mosse  v.  Salt  is  explained  and  followed. 

W.  N.  Tilley  and  G.  L.  Smith,  for  the  defendants,  the  re- 
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spondents.  The  plaintiffs  cannot  go  behind  the  account  which 
was  settled  at  the  end  of  1904— the  mortgages  in  question  were 
long  prior  to  that  date,  and  were  a “floating  security,”  so  far 
as  such  mortgages  can  hold  that  position.  They  were  not  taken 
for  “new  advances,”  in  any  sense,  except  in  so  far  as  they  were 
for  advances  growing  out  of  and  necessitated  by  the  original 
advance.  On  such  advances  the  rate  of  interest  may  be  changed 
from  time  to  time.  The  case  at  bar  is  quite  different  in  its  cir- 
cumstances from  the  Deeley  case,  in  which  a second  mortgage 
was  given,  of  which  the  second  mortgagee  gave  notice  to  the  bank, 
which  disregarded  it,  so  that  the  same  point  arose  as  in  Hopkin- 
son  v.  Bolt  (1861),  9 H.L.C.  514.  They  also  referred  to  Com- 
mercial Bank  v.  Bank  of  Upper  Canada  (1859),  7 Gr.  423; 
Grant  v.  La  Banque  Rationale  (1885),  9 O.R.  411;  National 
Bank  of  Australasia  v.  Cherry  (1870),  L.R.  3 P.C.  299,  309; 
Clancarty  v.  Latouche  (1810),  1 B.  & B.  420,  at  p.  428;  Mont- 
gomery v.  By  an  (1908),  16  O.L.R.  75;  McHugh  v.  Union  Bank 
of  Canada,  [1913]  A.C.  299,  316;  Johnson  v.  Curtis  (1791),  3 
Bro.  C.C.  266  (as  to  effect  of  an  “errors  excepted”  clause).  The 
onus  is  on  the  plaintiffs  to  prove  any  errors  in  the  account ; and, 
if  any  opening  up  is  to  be  done,  it  should  only  be  by  way  of 
surcharging  and  falsifying,  as  no  full  opening  up  could  now 
be  justly  made. 

Badn,  in  reply,  referred  to  Bank  of  Toronto  v.  Perkins 
(1883),  8 S.C.R.  603.  Stratford’s  evidence  is  that  he  never 
had  any  idea  that  he  was  being  charged  compound  interest  on 
the  account. 

December  23.  The  judgment  of  the  Court  was  delivered  by 
Sutherland,  J. : — In  the  action  the  plaintiffs  claimed  to  be  the 
owner  of  certain  real  estate  in  the  city  of  Brantford  and  in  the 
township  of  Brant,  in  the  county  of  Brant,  or  of  the  equity  of 
redemption  therein.  The  original  plaintiffs  in  the  action  were 
Robert  G.  O.  Thomson  and  Graham  K.  Stratford,  who  were 
grantees  of  the  lands  in  question  from  Joseph  E.  H.  Stratford, 
who  had  made  the  mortgages  in  question,  and  who  was  added  as 
a party  plaintiff  during  the  trial  of  the  action. 

A careful  perusal  of  the  judgment  herein  and  a consideration 
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of  the  findings  of  fact,  which  seem  fnlly  warranted  by  the  evi- 
dence, oral  and  documentary,  leads  me  to  the  view  that  the 
appeal  is  in  reality  without  merit,  and  that,  unless  the  appel- 
lants have  shewn  clear  error,  we  should  not  give  effect  to  their 
contentions. 

The  trial  Judge  has,  in  his  judgment,  gone  very  fully  into 
the  facts,  and  the  reasons  for  his  conclusions  are  set  out  lucidly 
and  comprehensively  therein. 

In  the  notice  of  appeal  the  appellants  assert  that  the  mort- 
gages on  the  property  in  question  held  by  the  defendants  were 
given  for  an  illegal  consideration  and  are  not  enforceable.  Little 
real  stress  was  apparently  laid  on  this  objection  to  the  judgment 
on  the  argument.  The  trial  Judge  has  found  “as  a fact  that 
the  mortgage  in  question  here  was  not  taken  for  the  purpose  of 
enabling  the  bank  to  make  a loan  upon  real  estate,  but  for  the 
purpose  of  securing  the  indebtedness  of  Stratford  to  the  bank, 
and  was  in  no  sense  a colourable  and  collusive  scheme  for  the 
purpose  of  defeating  the  restriction  imposed  by  the  Act.  The 
whole  idea  at  the  time  of  giving  the  mortgage  was  to  secure  the 
large  past-due  indebtedness  and  such  further  indebtedness  as 
might  arise  in  connection  with  the  working-out  of  the  account, 
which  it  was  the  intention  both  of  Stratford  and  the  bank  to 
reduce,  and  not  to  increase,  save  as  any  increase  might  be  inci- 
dent to  the  carrying  of  the  security  and  the  small  allowance 
contemplated  to  Stratford  for  his  actual  maintenance  ’ ’ (29 
O.L.R.  at  p.  160.)  He  refers  to  Brown  v.  Moore  (1902),  32 
S.C.R.  93 ; and  Commercial  Bank  v.  Bank  of  Upper  Canada,  7 
Gr.  423.  In  view  of  this  finding  of  fact,  the  appeal  on  this  point 
must  fail. 

Apart  from  this  contention,  the  other  objections  to  the  judg- 
ment are  met  and  disposed  of  by  the  finding  of  the  trial  Judge 
as  to  the  account  being  stated,  and  as  to  the  knowledge  and  acqui- 
escence on  the  part  of  the  plaintiff  Joseph  E.  H.  Stratford.  It 
was  admitted  during  the  argument  that  the  other  plaintiffs  could 
stand  upon  no  higher  ground  than  he  could.  The  account  was, 
in  my  opinion,  clearly  stated  by  the  memorandum  of  February, 
1905,  signed  by  Stratford.  It  is  quite  apparent  from  the  evi- 
dence and  documents  that  during  the  subsequent  years  he  was 
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well  aware  that  compound  interest  was  being  charged,  and  that 
the  account  was  being  dealt  with  as  the  defendants  now  contend. 
The  case  of  Deeley  v.  Lloyds  Bank  Limited , [1912]  A.C.  756, 
much  relied  upon  by  the  appellants  at  the  trial  and  in  appeal, 
is,  upon  the  different  facts  in  this  case,  quite  distinguishable, 
as  the  trial  Judge  has  pointed  out.  The  case  of  Cory  Brothers 
& Co.  v.  Owners  of  S.S.  Mecca,  [1897]  A.C.  286,  referred  to  by 
him,  is  more  applicable.  Reference  also  to  McHugh  v.  Union 
Bank  of  Canada,  [1913]  A.C.  299. 

It  would  not,  I think,  be  either  proper  or  expedient  to  open 
up  accounts  extending  over  a long  period  of  years,  at  the  in- 
stance of  either  Stratford  or  those  who  seek  to  claim  through 
him,  when  he  was  aware  of  the  state  of  the  account  from  month 
to  month  and  year  to  year  and  acquiesced  therein.  I can  add 
nothing  useful  in  support  of  the  judgment  to  the  very  full  and 
satisfactory  reasons  given  therein. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Ramsay  v.  Toronto  R.W.  Co. 

Street  Railway — Person  Crossing  Track  Struck  by  Car  and  Killed — Negli- 
gence in  Operation  of  Car — Duty  to  Look  before  Crossing — Reasonable 
Care — Question  for  Jury— Contributory  Negligence — Findings  of  Jury 
— Nonsuit  by  Trial  Judge  Set  aside  on  Appeal. 

The  duty  of  a person  about  to  cross  a railway  track  is  not  to  be  guilty 
of  negligence,  which  is  another  way  of  saying  that  he  must  exercise 
reasonable  care.  In  each  case  what  is  reasonable  care  is  a question  of 
fact  to  be  decided  by  the  jury,  according  to  the  facts  of  the  case.  It 
cannot  be  affirmed  as  a proposition  of  law  that  a person  is  bound  to 
look  before  crossing,  and  that  failure  to  look  is  per  se  negligence. 

Grand  Trunk  R.W.  Co.  v.  McAlpine,  [1913]  A.C.  838,  29  Times  L.R.  679, 
explained. 

The  substance  of  the  jury’s  findings,  in  an  action  to  recover  damages  for 
the  death  of  a person  from  being  struck  by  a street  car  of  the  defend- 
ants in  attempting  to  cross  a public  highway,  was,  that  the  death 
was  caused  by  the  negligence  of  the  defendants  in  operating  their  car 
at  an  excessive  rate  of  speed,  and  in  failing  to  warn  her  of  the  ap- 
proach of  the  car,  and  that  the  deceased,  having  looked  up  and  down 
the  street  and  seen  no  car,  had  exercised  reasonable  care:  — 

Held,  that  there  was  ample  evidence  in  support  of  the  jury’s  finding  that 
the  car  was  being  negligently  operated;  and,  unless  the  deceased  was 
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guilty  of  contributory  negligence,  the  defendants  were  liable.  In  view 
of  the  evidence,  the  issue  as  to  contributory  negligence  could  not  have 
been  withdrawn  from  the  jury;  and  their  finding  against  it,  being  justi- 
fied by  the  evidence,  was  conclusive  that  the  deceased  exercised  reason- 
able care. 

One  of  the  questions  left  to  the  jury  was,  whether,  if  the  deceased  had 
been  on  the  alert  or  keeping  a look-out  for  cars  and  vehicles,  the  acci- 
dent would,  in  the  jury’s  opinion,  have  occurred;  and  the  jury  answered, 
“It  might  have:” — • 

Held,  that  this  answer  affirmed  nothing,  and  was  not  to  be  regarded. 

The  judgment  of  Lennox,  J.,  nonsuiting  the  plaintiff,  the  administratrix 
of  the  estate  of  the  deceased,  was  set  aside,  and  judgment  ordered  to 
be  entered  for  the  plaintiff  for  the  damages  assessed  by  the  jury. 

Action  by  James  Ramsay,  administrator  of  the  estate  of 
Jean  Spence,  deceased,  to  recover,  under  the  Fatal  Accidents 
Act,  damages  for  the  death  of  Jean  Spence,  by  reason  of  the 
negligence  of  the  defendants,  as  the  plaintiff  alleged. 


The  action  was  tried  before  Lennox,  J.,  with  a jury,  at 
Toronto. 

J.  P.  MacGregor , for  the  plaintiff. 

D.  L.  McCarthy , K.C.,  T.  Herbert  Lennox , K.C.,  and  Keith 
Lennox,  for  the  defendants. 

September  15.  Lennox,  J. : — The  plaintiff  sues  as  adminis- 
trator of  Jean  Spence,  who  was  killed  on  the  evening  of  the 
11th  December,  1911,  by  coming  in  contact  with  one  of  the  de- 
fendants’ cars,  as  she  and  her  sister,  Lizzie  Armstrong,  were 
crossing  Bathurst  street,  at  a point  between  St.  Patrick  and 
Robinson  streets,  in  the  city  of  Toronto. 

Lizzie  Armstrong  was  the  only  witness  called  to  testify  as 
to  what  occurred  immediately  before  and  at  the  time  of  the  cas- 
ualty. The  other  testimony  was,  in  the  main,  theoretic  and 
speculative,  and,  more  often  than  otherwise,  was  based  upon 
assumed  or  unverified  premises.  Subject  to  one  or  two  notable 
exceptions,  the  jury  accepted  the  evidence  of  Lizzie  Armstrong; 
and  I can  find  no  good  reason  why  her  account  of  what  happened 
should  not  be  entirely  accurate  and  decide  the  issue  between 
the  plaintiff  and  defendants. 

At  the  close  of  the  evidence,  the  defendants’  counsel  moved 
for  a nonsuit.  I refused  to  withdraw  the  case  from  the  jury, 
reserving  leave  to  the  defendants  to  renew  the  motion  for  a 
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nonsuit.  The  defendants  then  decided  not  to  call  evidence, 
and  a number  of  questions  were  submitted  to  the  jury. 

I am  asked  to  direct  that  judgment  be  entered  for  the  plain- 
tiff for  $920  upon  the  following  questions  and  answers : — 

1.  Was  the  death  of  Jean  Spence  caused  by  the  negligence 
of  the  defendants?  A.  Yes. 

2.  If  you  find  that  the  defendants’  negligence  caused  the 
death,  in  what  did  their  negligence  consist?  A.  We  consider 
that  the  car  was  going  at  an  excessive  speed,  from  the  fact  of 
the  distance  the  body  was  thrown,  and  also  the  distance  the 
car  travelled  before  it  was  stopped,  and  that,  the  motorman 
gave  no  warning  when  approaching  the  girls. 

3.  Did  Jean  Spence,  after  stepping  from  the  sidewalk,  take 
any  precautions  for  her  safety?  A.  (as  first  brought  in)  We 
don ’t  know. 

The  jury,  having  been  instructed  to  retire  and  further  con- 
sider this  question  and  some  other  questions  then  unanswered, 
struck  out  the  answer,  “We  don’t  know”  and  said: — 

No.  3.  Prom  the  fact  that  the  witness  was  in  advance  of  de- 
ceased, and  the  night  was  dark,  we  don’t  think  that  the  witness 
was  in  a position  to  know  whether  the  deceased  took  any  precau- 
tions for  her  safety  or  not. 

4.  If  she  did,  what  precautions  did  she  take?  A.  Answered 
by  No.  3. 

5.  If  Jean  Spence,  or  her  sister,  had  been  on  the  alert  or 
keeping  a look-out  for  cars  and  vehicles  as  they  crossed  the 
street,  would  the  accident,  in  your  opinion,  have  occurred?  A. 

It  might  have. 

6.  If,  when  the  whistle  was  blown,  Jean  Spence  had  con- 
tinued on  her  course  south-westerly  across  the  street,  would  the 
accident,  in  your  opinion,  have  occurred?  A.  Yes. 

7.  At  the  time  the  whistle  was  blown,  had  Jean  Spence  and 
her  sister  crossed  over  the  western  track?  A.  Jean  Spence  was 
within  the  western  rail  of  the  western  track.  Lizzie  Armstrong 
was  just  clear  of  the  western  track. 

8.  If  not,  where  were  they,  specifying  the  position  of  each 
when  the  whistle  was  blown?  A.  Answered  by  No.  7. 
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9.  Could  Jean  Spence,  by  the  exercise  of  reasonable  care, 
have  avoided  the  accident?  A.  We  consider  that  Jean  Spence, 
by  looking  up  and  down  the  street  before  leaving  the  sidewalk 
and  seeing  no  car,  exercised  reasonable  care. 

10.  If  your  answer  is  “Yes, ” in  what  did  her  want  of  care 
consist?  A.  Answered  by  No.  9. 

The  damages  were  assessed  at  $920,  and  apportioned.  It 
was  with  great  difficulty  and  only  after  the  jury  had  been  sent 
back  twice,  I think,  that  answers  to  some  of  the  questions  were 
obtained. 

I have  come  to  the  conclusion  that,  upon  these  answers,  I 
ought  not  to  direct  judgment  to  be  entered  either  for  the  plain- 
tiff or  the  defendants.  I am  not  satisfied  with  the  action  of 
the  jury;  but,  subject  to  the  question  of  nonsuit  later,  this 
would  not,  of  course,  justify  me  in  refusing  to  direct  judgment, 
if  the  answers  are  sufficient  to  dispose  of  all  issues  raised. 
Equally  of  course,  that,  in  my  opinion,  the  jury  have  reached 
erroneous  conclusions,  is  not  a justification  for  refusing  to  give 
effect  to  their  answers. 

But  the  evidence,  the  Judge’s  charge,  and  perhaps  even  the 
argument  of  counsel,  is  of  consequence  in  ascertaining  what 
the  answers  of  the  jury  really  mean:  Rowan  v.  Toronto  R.W. 
Co.  (1889),  29  S.C.R.  717,  at  pp.  731-4.  I shall  have  occa- 
sion to  define  the  issues,  refer  to  the  evidence,  and  consider 
what  there  was  to  be  left  to  the  jury  when  I come  to  deal  with 
the  motion  for  a nonsuit.  This  case  is  in  some  respects  similar 
to  the  case  just  cited.  There,  however,  the  question  of  contri- 
butory negligence  was  submitted  without  asking  the  jury  what 
constituted  the  contributory  negligence,  if  any,  they  found  to 
exist — and  this  was  considered  of  importance  in  the  Supreme 
Court;  here,  the  two  questions  are  submitted.  There,  the  whole 
contest  was  as  to  the  negligence  of  the  defendants;  here,  the 
contest  was  chiefly  as  to  whether  the  deceased  acted  with  such 
a want  of  prudence  or  ordinary  care  as  to  disentitle  the  plain- 
tiff to  recover.  There,  there  was  a sharp  conflict  in  the  evidence 
upon  all  material  questions;  here,  there  was  no  conflict  of  evid- 
ence; and,  of  necessity,  the  question  “Could  the  deceased,  by 
the  exercise  of  reasonable  care,  notwithstanding  the  negli- 
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gence  of  the  defendants,  have  avoided  the  accident?”  and  the 
other  question  as  to  the  conduct  of  the  deceased,  are  practically 
the  only  matters  the  jury  had  to  consider  and  decide. 

Leaving  out  of  sight,  then,  other  questions  which  have  not 
been  disposed  of  as  explicitly  as  I think  they  ought  to  be,  have 
the  defendants  a right  to  say  that  a full  and  fair  trial  of  this 
action  involves  a direct,  explicit,  and  non-argumentative  an- 
swer to  the  question  of  contributory  negligence.  I think  that 
they  have  a right  to  take  this  position,  and,  reading  some  others 
of  the  answers  in  the  light  of  the  evidence,  I cannot  help  think- 
ing that  the  jury  were  not  so  much  unable  as  unwilling  to  an- 
swer this  question.  It  is  quite  a different  question  from  the 
one  left  unanswered  in  Faulknor  v.  Clifford  (1897),  17  P.R. 
363,  but  the  principle  is  the  same.  An  answer  in  the  affirma- 
tive here,  as  an  answer  in  the  affirmative  there,  would  render 
the  other  answers  favourable  to  the  plaintiff  of  no  effect.  In 
that  case,  Osier,  J.A.,  delivering  the  judgment  of  the  Court, 
said:  “It  appears  to  me  very  clear  that  my  brother  Street  was 
right  in  refusing  to  direct  judgment  for  the  plaintiffs  . . . 

A finding  in  favour  of  the  defendants  in  answer  to  the  first 
question  would  have  been  a complete  answer  to  the  action,  not- 
withstanding the  other  findings  in  favour  of  the  plaintiffs. 
There  was  evidence  in  support  of  such  a finding,  but  the  jury 
have  disagreed  and  have  not  answered  the  question.  The  trial 
was  therefore  incomplete,  and  no  judgment  could  be  given.” 

For  the  effect  of  failure  to  answer  material  questions,  see 
also  Blois  v.  Midland  R.W.  Co.  (1905),  39  N.S.R.  242. 

But  there  still  remains  the  question,  have  they  implicitly 
answered,  or  eliminated  the  necessity  for  answering,  this  ques- 
tion, No.  9,  by  other  answers,  as  was  said  to  be  the  effect  in 
Rowan  v.  Toronto  R.W.  Co J I think  not;  but  I cannot  say  that 
my  mind  is  entirely  free  from  doubt.  It  certainly  was  never 
intended,  or  thought  of,  that  an  affirmative  answer  to  question 
No.  1 would  be  taken  as  obviating  the  necessity  of  answering 
No.  9 — much  less  of  being  the  equivalent  of  a negative  to  this 
question — yet  part  of  the  reasoning  in  the  judgments  in  that 
case  could,  with  some  force,  be  applied  here.  The  difference, 
however,  in  the  issues  presented,  in  the  way  the  case  was  left 
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to  the  jury,  and  in  the  questions  themselves,  lead  me  to  think 
that  to  hold  that  question  No.  9 is  in  effect  answered  or  dis- 
pensed with,  would  he  to  go  beyond  the  decision  in  the  Rowan 
case ; and  that  decision  goes  fully  as  far  as  I desire  to  go. 


As  to  the  effect  of  an  affirmative  answer  to  a general  question 
of  negligence,  in  Dublin  Wicklow  and  Wexford  R.W.  Co.  v. 
Slattery  (1878),  3 App.  Cas.  1155,  Lord  Penzance  says,  at 
p.  1173:  “In  other  words,  the  only  finding  upon  the  first  issue, 
under  which  the  second  issue  could  possibly  arise,  is  a finding 
that  the  accident  did  happen  by  reason  of  the  defendants’  neg- 
lect, leaving  open  the  further  question  whether  other  causes, 
and  among  them  the  negligent  conduct  of  the  deceased,  contri- 
buted to  it.” 

On  the  other  hand,  in  Moore  v.  Grand  Trunk  R.W.  Co. 
(1905),  5 O.W.R.  211,  Mr.  Justice  Magee  refused  to  enter  judg- 
ment, although  to  the  question  ‘‘Was  the  death  of  the  plain- 
tiff ’s  husband  occasioned  by  the  negligence  of  the  defendants  ’ ’ ? 
the  jury  answered  “Yes.” 

I think,  too,  that  the  defendants  had  a right  to  an  answer 
to  the  fifth  question.  See  also  Carter  v.  Grasett  (1888),  14  A.R. 
685.  I will  not  direct  judgment  to  be  entered  for  the  plain- 


tiff. 

The  defendants  renew  their  application  for  a nonsuit.  I am 
now  of  opinion  that  I should  not  have  allowed  the  case  to  go 
to  the  jury.  Amonst  other  things,  it  was  strenuously  argued 
at  the  trial,  and  is  now  argued  again,  that  there  is  no  evidence 
of  negligence  upon  the  part  of  the  defendants.  I have  not 
changed  my  mind  upon  this  branch  of  the  case.  If  there  are 
any  circumstances  which  could  be  counted  for  negligence 
against  the  defendants,  and  there  is  a primd  facie  case  in  other 
respects,  then  these  circumstances  must  be  left  for  the  con- 
sideration of  the  jury.  I then  thought  and  still  think  that  there 
were  circumstances  deposed  to  and  theories  advanced  by  the 
experts  from  which,  although  falling  far  short  of  what  would 
satisfy  my  mind,  a jury  might  infer  negligence ; and,  therefore, 
matters  proper  to  be  weighed  and  pronounced  upon  by  the 
jury.  But,  in  the  circumstances  of  this  case,  it  was  not,  neces- 
sarily, enough  that  the  plaintiff  should  give  evidence  of  the  de- 
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f endants  ’ negligence ; he  must  shew  that  the  deceased  was  acting 
reasonably,  or  rather  he  must  at  least  close  his  ease  without  dis- 
closing that  the  deceased  was  the  author  of  her  own  disaster. 

If,  in  any  case,  the  only  evidence  for  the  plaintiff  is  that 
the  person  injured  desired  to  be  injured,  or,  recklessly  indiffer- 
ent as  to  whether  he  is  injured  or  not,  knowingly  puts  himself 
in  the  way  of  the  danger,  there  can,  of  course,  be  no  recovery, 
although  the  defendant  is  shewn  to  he  negligent  as  well. 

As  I said,  Lizzie  Armstrong  is  the  only  witness  as  to  the 
facts,  and  she  discloses  not  only  that  she  and  her  sister  knew  of 
the  danger,  and  that  it  was  increased  by  the  absence  of  street 
lighting  at  that  place,  hut  also  such  a careless  and  negligent 
use  of  the  highway  and  such  an  absence  of  reasonable  and  ordin- 
ary care,  or  any  care,  that,  in  my  opinion,  they  must  be  held  to 
have  brought  this  trouble  upon  themselves.  Instead  of  cross- 
ing at  a regular  crossing  or  at  right  angles  to  the  sidewalk,  and 
so  being  in  danger  only  while  they  crossed  over  two  sections  of 
street  of  the  width  of  a car,  and  almost  inevitably  seeing  a car 
going  either  north  or  south,  they  turn  their  backs  upon  the 
southern-bound  cars,  and,  without  ever  looking  after  leaving 
the  sidewalk,  take  a course  diagonally  from  the  park  gate  to 
Robinson  street,  shutting  out  the  chance  of  even  seeing  the  cars 
on  the  track  where  the  injury  occurred,  and  exposing  themselves 
to  contact  with  vehicles  of  all  kinds  for  a distance  of  possibly 
20  rods.  If  they  had  looked  at  all,  they  would  have  seen ; if  they 
had  gone  directly  across  the  street,  they  probably  would  have 
seen  even  without  looking ; and  if  they  had  crossed  in  this  way, 
they  would  have  been  upon  the  western  sidewalk  long  before  the 
car  came  along. 

Lizzie  Armstrong  says  : — 

Q.  And  you  were  crossing  the  road  in  what  direction?  A. 
South,  crossing  angling. 

Q.  And  you  were  going  to  Robinson  street?  A.  Yes. 

Q.  And  you  did  not  walk  down  Bathurst  street  opposite  to 
Robinson  street  and  go  across  ? A.  No. 

Q.  So,  after  you  left  the  sidewalk  on  Bathurst  street,  you 
would  be  going  in  a south-westerly  direction  ? A.  Yes. 
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Q.  So  your  back  would  be  pretty  well  towards?  A.  The 
north. 

Q.  The  north?  A.  Yes. 

Q.  Now  then  you  did  not  look  to  see  if  there  was  a car  com- 
ing’ after  you  left  the  sidewalk?  A.  No. 

Q.  That  is,  you  just  walked  in  a diagonal  direction — that  is, 
in  the  direction  right  from  the  sidewalk  to  where  the  accident 
occurred — without  looking  up  to  see  if  there  was  a car  coming  ? 
That  is  right,  is  not  it?  A.  We  looked  before  we  started  to 
cross  the  street. 

Q.  You  looked  when  you  were  on  the  sidewalk?  A.  Yes. 

Q.  But  from  the  time  that  you  left  the  sidewalk  until  the 
accident  happened,  you  had  not  looked  to  see  if  there  was  a 
car  coming?  A.  No. 

Q.  So  that,  if  you  had  looked  after  you  left  the  sidewalk 
until  the  time  of  the  accident,  you  would  have  seen  a car  com- 
ing? A.  I guess  we  would  have  seen  it. 

Q.  And  am  I to  understand  that  you  walked  across  the  track 
where  the  accident  happened  without  ever  looking  to  see  if  there 
was  a car  near  you?  A.  Yes. 

It  is  suggested  that  Lizzie  might  not  know  of  all  her  sister 
did.  It  is  enough  to  say  that  she  is  the  witness  upon  whose 
evidence  the  plaintiff  depends,  and  she  professed  to  know.  Fur- 
ther, if  the  deceased  had  looked,  she  would,  as  Lizzie  says,  have 
seen  the  car,  and  would,  of  course,  have  given  the  alarm. 

In  Dublin  Wicklow  and  Wexford  R.W.  Co.  v.  Slattery,  3 
App.  Cas.  1155,  Lord  Blackburn  (at  pp.  1208-9)  quotes  this 
passage  from  Ryder  v.  Wombwell  (1868),  L.R.  4 Ex.  32,  38: 
“ There  is  in  every  case  ...  a preliminary  question,  which 
is  one  of  law,  viz.,  whether  there  is  any  evidence  upon  which 
the  jury  could  properly  find  the  questions  for  the  party  upon 
whom  the  onus  of  proof  lies.  If  there  is  not,  the  Judge  ought 
to  withdraw  the  question  from  the  jury  and  direct  a nonsuit 
if  the  onus  is  on  the  plaintiff,  or  direct  a verdict  for  the  plain- 
tiff if  the  onus  is  on  the  defendant/’  And  Lord  Hatherley  (at 
p.  1168)  quotes  Chief  Baron  Palles  as  saying:  “When  there  is 
proved,  as  part  of  the  plaintiff’s  case,  . . . an  act  of  the 

plaintiff  which  per  se  amounts  to  negligence,  and  when  it  ap- 
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pears  that  such  act  caused  or  directly  contributed  to  the  in- 
jury, the  defendant  is  entitled  to  have  the  case  withdrawn 
from  the  jury.  ” Resuming1,  Lord  Hatherley  says  (p.  1169)  : 
“If  such  contributory  negligence  be  admitted  by  the  plaintiff, 
or  be  proved  by  the  plaintiff’s  witnesses  while  establishing  neg- 
ligence against  the  defendants,  I do  not  think  there  is  anything 
left  for  the  jury  to  decide,  there  being  no  contest  of  fact.” 
And  this  statement  of  the  law  by  his  Lordship  is  exceedingly 
pertinent  in  this  case.  “I  cannot  consider  it  a proper  ques- 
tion,” he  says  (p.  1171),  “for  a Judge  to  ask  the  jury  whether 
a man’s  walking  or  running  across  a line  of  railway  on  which 
a train  is  expected,  without  looking  to  see  whether  a train  is 
in  sight,  be  an  act  of  negligence.  As  Mr.  Justice  Montague 
Smith  observed  in  Siner  v.  Great  Western  B.W.  Co.  (1869), 
L.R.  4 Ex.  117,  at  p.  123:  ‘Judges  cannot  denude  themselves 
of  that  knowledge  of  the  incidents  of  railway  travelling  which  is 
common  to  us  all.’  ” And  again  (p.  1172)  : “I  do  not  think 
it  would  be  reasonable  to  infer  that  a man  exercised  due  cau- 
tion in  walking  on  a railway  at  night  without  looking  about 
him.”  Lord  Coleridge,  at  p.  1194,  says:  “Now  it  is  admitted 
that  in  order  to  justify  a case  being  submitted  to  the  jury, 
there  must  be  evidence  of  negligence  on  the  part  of  the  defen- 
dants, and  also  that  the  negligence  in  fact  caused  the  injury 
complained  of.  . . . It  is  as  necessary  to  make  out  the  latter 

proposition  as  the  former,  and,  therefore,  in  order  to  submit  a 
case  to  the  jury  there  must  be  evidence  of  both.  It  is  also  clear 
that  if  the  undisputed  evidence,  or  the  admissions  in  the  case, 
negative  the  latter  proposition,  the  Judge  must  withdraw  the 
case  from  the  jury,  because  the  plaintiff  has  not  satisfied  the 
onus  which  lies  on  him.  . . . The  plaintiff  fails  if  he  fails  to 
shew  that  the  defendants  caused  the  wrong,  and  he  does  so  fail, 
if  he  shews  that  he  caused  it,  or  that  the  deceased  caused  it 
himself.  ’ ’ 

See  also  Shelton  v.  London  and  North  Western  B.W.  Co. 
(1867),  L.R.  2 C.P.  631;  Boche  v.  McKerrow  (1890),  24  Q.B. 
D.  463^  and  a case  of  Myers  v.  Toronto  B.W.  Co.,  tried  by  Mr. 
Justice  Middleton  without  a jury  in  April  last:  (1913)^  4 O. 
W.N.  1120,  5 O.W.N.  587. 
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The  defendants  should  not  ask  for  costs ; and,  if  they  should 
not  ask  them,  it  is  some  reason  why  I should  not  give  them. 

I direct  that  a judgment  of  nonsuit  he  entered  without 
costs  to  either  party. 


The  plaintiff  appealed  from  the  judgment  of  Lennox,  J. 

The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Riddell,  Suther- 
land, and  Leitch,  JJ. 

J.  P.  MacGregor,  for  the  appellant.  The  deceased  had  a right 
to  assume  that  the  motorman  would  do  his  duty;  Tinsley  v. 
Toronto  R.W.  Co.  (1908),  17  O.L.R.  74;  Toronto  R.W.  Co.  v. 
King,  [1908]  A.C.  260.  The  accident  occurred  on  a compara- 
tively deserted  street,  and  the  defendants  did  not  take  ordinary 
precautions,  while  the  deceased  was  not  required  to  be  especi- 
ally on  her  guard:  Canadian  Pacific  R.W.  Co.  v.  Tapp  (1909), 
Q.R.  18  K.B.  552.  On  the  question  of  the  gong  not  being 
sounded,  and  the  deceased  being  “lulled  into  a sense  of 
security/’  see  Dublin  Wicklow  and  Wexford  R.W.  Co.  v.  Slat- 
tery, 3 App.  Cas.  1155,  at  p.  1193. 

D.  L.  McCarthy,  K.C.,  for  the  defendant  company.  On  the 
question  as  to  the  duty  to  take  care,  see  Grand  Trunk  R.W.  Co. 
v.  McAlpine  (1913),  29  Times  L.R.  679,  where  it  was  held  “that 
to  make  the  railway  company  liable  it  must  be  shewn  that  the 
omission  to  whistle  or  give  the  other  warning,  or  both  combined, 
and  not  the  folly  and  recklessness  of  the  person  injured,  caused 
the  accident.”  Davey  v.  London  and  South  Western  R.W.  Co. 
(1883),  12  Q.B.D.  70,  and  Wright  v.  Grand  Trunk  R.W.  Co. 
(1906),  12  O.L.R.  114,  may  be  distinguished  On  the  question 
of  the  defendant  company’s  right  to  a nonsuit,  see  Coyle  v. 
Great  Northern  R.W.  Co.  of  Ireland  (1887),  20  L.R.  Ir.  409, 
at  p.  418;  Allen  v.  North  Metropolitan  Tramways  Co.  (1888), 
4 Times  L.R.  561,  where  the  plaintiff  “looked  only  in  one  direc- 
tion, and  not  in  the  direction  from  which  the  car  was  coming.  ’ ’ 
Ibo  Syndicate  Limited  v.  Wyler  (1902),  87  L.T.R.  83,  may  be 
referred  to  on  the  question  of  weight  of  evidence  and  the  power 
in  the  Court  to  set  aside  the  verdict.  Preston  v.  Toronto  R.W. 

•Co.  (1905),  11  O.L.R.  56,  Toronto  R.W.  Co.  v.  King,  [1908] 
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A.C.  260,  Milligan  v.  Toronto  R.W.  Co.  (1908),  17  O.L.R.  530, 
must  be  distinguished,  as,  owing  to  the  peculiar  facts  involved 
in  them,  they  are  taken  out  of  the  usual  rule.  On  the  question 
of  contributory  negligence  on  the  deceased’s  part  in  not  looking 
up  the  street,  see  Landrigan  v.  Brooklyn  Heights  R.R.  Co. 
(1897),  23  App.  Div.  (N.Y.)  43.  The  questions  to  the  jury 
were  unsatisfactory : Elliott  v.  Chicago  Milwaukee  and  St.  Paul 

R. W.  Co.  (1893),  150  U.S.  245. 

MacGregor , in  reply.  Landrigan  v.  Brooklyn  Heights  R.R. 
Co.,  supra,  must  be  distinguished,  as  the  facts  in  that  case  are 
quite  different  from  this.  There  is  a duty  upon  the  driver  of  the 
car  to  use  reasonable  care:  Heath  v.  Hamilton  Street  R.W.  Co. 
(1906),  8 O.W.R.  937;  Toronto  R.W.  Co.  v.  Gosnell  (1895),  24 

S. C.R.  582,  ats  p.  587 ; Halifax  Electric  Tramway  Co.  v.  Inglis 
(4900),  30  S.C.R.  256,  at  p.  261.  The  question  of  sufficiency  of 
negligence  is  for  the  jury:  Milligan  v.  Toronto  R.W.  Co.,  17  O. 
L.R.  530,  per  Maclaren,  J.A.,  at  p.  542;  Sims  v.  Grand  Trunk 
R.W.  Co.  (1905),  10  O.L.R.  330;  Goodchild  v.  Sandwich  Wind- 
sor and  Amherstburg  R.W.  Co.  (1912),  3 O.W.N.  1252;  Slings- 
by  v.  Toronto  R.W.  Co.  (1912),  3 O.W.N.  1161.  On  the  ques- 
tion of  nonsuit,  see  Cooper  v.  London  Street  R.W.  Co.  (1913), 
4 O.W.N.  623,  at  p.  625;  Drewitt  v.  Hamilton  Grimsby  and 
Beamsville  Electric  R.W.  Co.  (1907),  9 O.W.R.  427.  There 
was  no  proof  of  contributory  negligence  on  our  part : Clairmont 
v.  Ottawa  Electric  R.W.  Co.  (1910),  2 O.W.N.  108.  The  fol- 
lowing American  cases  were  decided  on  similar  facts : Handy  v. 
Metropolitan  Street  R.W.  Co.  (1902),  70  App.  Div.  (N.Y.)  26; 
Denton  v.  Brooklyn  Heights  R.R.  Co.  (1902),  75  App.  Div. 
(N.Y.)  619;  Killen  v.  Brooklyn  Heights  R.R.  Co.  (1900),  48 
App.  Div.  (N.Y.)  557;  Gildea  v.  Metropolitan  Street  R.W.  Co. 
(1901),  58  App.  Div.  (N.Y.)  528;  Mauer  v.  Brooklyn  Heights 
R.R.  Co.  (1903),  87  App.  Div.  (N.Y.)  119.  As  to  the  questions 
to  the  jury,  see  Rowan  v.  Toronto  R.W  Co.,  29  S.C.R.  717; 
Vallee  v.  Grand  Trunk  R.W.  Co.  (1901),  1 O.L.R.  224,  at  p. 
227. 
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administrator  of  the  estate  of  Jean  Spence,  deceased,  against 
the  Toronto  Railway  Company,  for  damages  because  of  fatal 
injuries  caused  to  her  by  the  defendant  company.  The  case 
was  tried  by  Lennox,  J.,  with  a jury,  and  on  their  answers  to 
questions  submitted  to  them,  the  learned  trial  Judge  ordered  a 
nonsuit,  and  from  his  judgment  the  plaintiff  appeals. 

From  the  evidence  it  appears  that  the  deceased  Jean  Spence 
and  her  sister,  Lizzie  Armstrong,  at  about  six  o’clock  in  the 
evening  of  the  11th  December,  1911,  were  proceeding  southerly 
along  the  east  side  of  Bathurst  street,  in  the  city  of  Toronto, 
and  when  they  had  reached  a point  opposite  the  park  gate  de- 
sired to  cross  Bathurst  street. 

The  defendant  company  have  two  railway  tracks  on  this 
street,  the  easterly  one  being  used  for  their  north-bound  and 
the  westerly  one  for  their  south-bound  cars. 

Before  attempting  to  cross,  the  two  young  women  stopped 
on  the  sidewalk  and  looked  northerly  in  order  to  discover  whe- 
ther any  car  was  approaching  from  the  north;  and  the  witness 
Lizzie  Armstrong  says  that  she  saw  none;  whereupon  they  both 
stepped  off  the  sidewalk  and  proceeded  to  cross  the  street  in  a 
south-westerly  direction,  Lizzie  Armstrong  being  slightly  in 
advance  of  her  sister.  When  Lizzie  Armstrong  had  reached  the 
westerly  rail  of  the  westerly  track,  she  heard  the  whistle  of  a 
boy  on  a bicycle  in  front  of  her,  whereupon,  she  says,  “I  kind  of 
started  back;”  and  she  was  hit  on  her  right  ankle  and  thrown 
on  her  hands  and  knees.  When  she  got  up,  she  saw  her  sister 
about  a car  and  a half  length  from  her,  with  her  head  lying 
on  the  kerb,  whilst  the  car  that  had  struck  them  was  standing 
at  a point  a little  distance  to  the  south,  the  northerly  end  of  the 
car  being  about  two  car  lengths  southerly  from  where  her  sister 
lay,  and  people  were  carrying  her  into  a doctor’s  house.  The 
car  was  about  30  feet  long.  Lizzie  Armstrong  says  that  her 
right  foot  was  on  the  west  rail  when  struck.  The  distance  from 
the  kerb  on  the  east  side  of  Bathurst  street  to  the  west  rail  is 
27  feet,  and  from  that  rail  to  the  west  kerb  is  13  feet. 

The  evidence  does  not  shew  with  certainty  how  far  the  place 
where  the  accident  happened  was  southerly  of  the  point  on  the 
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east  side  of  the  sidewalk  from  which  the  sisters  began  their 
diagonal  crossing. 

The  defendants  offered  no  evidence. 

[The  learned  Chief  Justice  then  set  out  the  questions  sub- 
mitted to  the  jury  and  their  answers  as  above.] 

The  jury  assessed  the  damages  at  $920,  and  apportioned  that 
sum  between  the  father  and  mother  of  the  deceased,  giving  the 
father  $420  and  the  mother  $500. 

The  case  had  been  previously  tried  and  a verdict  rendered 
for  the  plaintiff  for  $1,000,  but  that  was  set  aside  and  a new 
trial  ordered. 

The  answer  to  question  5 affirms  nothing,  and  may  be  dis- 
regarded: Rowan  v.  Toronto  R.W.  Co.,  29  S.C.R.  717;  Flan- 
nery v.  Waterford  and  Limerick  R.W.  Co.  (1877),  I.R.  11  C.L. 
30. 

The  substance  of  the  jury’s  findings  is,  that  the  death  of  the 
deceased  was  caused  by  the  negligence  of  the  defendant  com- 
pany in  operating  their  car  at  an  excessive  rate  of  speed,  and  in 
failing  to  warn  her  of  the  approaching  car,  and  that  the  de- 
ceased, having  looked  up  and  down  the  street  and  seen  no  car, 
had  exercised  reasonable  care. 

With  respect,  I am  unable  to  agree  with  the  learned  trial 
Judge’s  disposition  of  the  case  in  directing  a nonsuit,  on  the 
ground,  as  I understand  his  judgment,  of  contributory  negli- 
gence on  the  part  of  the  deceased.  There  was  ample  evidence 
in  support  of  the  jury’s  finding  that  the  car  was  being  negli- 
gently operated;  and,  unless  the  deceased  was  guilty  of  contri- 
butory negligence,  the  defendant  company  are  liable. 

In  view  of  the  evidence,  that  issue  could  not  properly  have 
been  withdrawn  from  the  jury ; and  their  finding,  being  justified 
by  the  evidence,  is  conclusive  that  the  deceased  exercised  rea- 
sonable care.  She  and  her  sister  looked  before  leaving  the  side- 
walk, and,  according  to  the  sister,  no  car  was  in  sight.  The  in- 
ference may  be  drawn  that  they  assumed  that  no  ear  operated 
at  a reasonable  speed  could  overtake  them,  and  that  it  was  un- 
necessary for  them  to  look  again  while  crossing  the  street.  Per- 
sons crossing  street  railway  tracks  are  entitled  to  assume  that 
cars  using  those  streets  will  be  driven  moderately  and  pru- 
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dently.  If  a person  crosses  in  front  of  an  approaching  car,  which 
is  so  far  off  that,  if  driven  moderately,  it  cannot  overtake  such 
person,  even  though  he  do  not  look  again  and  is  injured,  he  is 
not  guilty  of  contributory  negligence:  Toronto  R.W.  Co.  v. 
Gosnell,  24  S.C.R.  582. 

In  the  present  case,  the  deceased  did  look  once,  and,  accord- 
ing to  the  jury’s  finding,  circumstances  excused  her  from  look- 
ing again  before  actually  stepping  upon  the  track.  Considera- 
tion of  these  circumstances  was  necessary  before  the  jury  were 
in  a position  to  decide  whether  she  had  acted  reasonably.  Some 
of  those  circumstances  were:  that  the  sisters  looked  for  a car; 
that  nothing  obstructed  their  view ; that  it  is  reasonable  to  sup- 
pose that  they  were  able  to  see  a considerable  distance  up  the 
track;  and  that  neither  of  them  was  able  to  see  a car;  that,  in 
consequence,  they  each  assumed  that  no  car  could  overtake  them 
in  their  comparatively  short  trip  across  the  street;  and  that 
they  both  acted  on  this  belief  in  endeavouring  to  cross  the  track. 

The  jury  were  entitled  to  take  into  consideration  these  ex- 
cusatory circumstances  in  order  to  determine  whether  the  de- 
ceased had  been  negligent:  Wright  v.  Grank  Trunk  R.W.  Co ., 
12  O.L.R.  114.  This  was  not  a case  where  the  accident  was 
caused  by  the  pure  folly  and  recklessness  of  the  deceased,  which 
was  the  species  of  negligence  commented  upon  by  Lord  Cairns 
in  Dublin  Wicklow  and  Wexford  R.W.  Co.  v.  Slattery , 3 App. 
Gas.  at  p.  1166. 

From  the  facts  proved  it  cannot  be  said  that  two  reasonable 
views  may  not  be  taken  of  the  conduct  of  the  deceased.  As  said  by 
Bowen,  L.J.,  in  Davey  v.  London  and  South  Western  R.W.  Co ., 
12  Q.B.D.  70,  at  p.  76:  “If  the  facts  which  are  admitted  are 
capable  of  two  equally  possible  views,  which  reasonable  people 
may  take,  and  one  of  them  is  more  consistent  with  the  case  for 
one  party  than  for  the  other,  it  is  the  duty  of  the  Judge  to  let 
the  jury  decide  between  such  conflicting  views.” 

In  Cooper  v.  London  Street  R.W.  Co.,  4 O.W.N.  623,  which 
was  the  case  of  the  plaintiff  alighting  from  a street  car  and 
walking  around  the  rear  and  being  struck  by  a car  coming  from 
the  opposite  direction,  Meredith,  J.A.,  says  (p.  624)  : “There 
, are  just  two  questions  raised : whether  there  was  any  evidence 
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adduced  at  the  trial  upon  which  reasonable  men  could  find, 
as  the  jury  did  find,  (1)  that  the  defendants  were  guilty  of 
negligence,  and  (2)  that  the  plaintiff  was  not  also  so  guilty. 
In  my  opinion,  there  was  evidence,  upon  each  point,  which  pre- 
cluded a nonsuit;  that  is,  that  each  finding  is  supported  by 
reasonable  evidence,  or,  as  before  put,  evidence  upon  which 
reasonable  men  might  find,  as  the  jury  did,  in  the  plaintiff’s 
favour  on  ^ach  of  these  questions,” 

It  was  contended  before  us  on  behalf  of  the  defendant  com- 
pany that  as  a matter  of  law  a person  was  bound  to  look  before 
crossing  a railway  track,  and  that  failure  to  do  so  was  per  se 
negligence;  and  Grand  Trunk  B.W.  Co.  v.  McAlpine,  29  Times 
L.R.  679, # was  cited  in  support  of  that  proposition.  That  case 
lays  down  no  such  doctrine.  In  his  charge  to  the  jury  in  that 
ease  the  learned  trial  Judge  had  told  them  that  “a  party  who 
crosses  a railway  is  obliged  to  look,  there  is  no  doubt  about  that, 
but  to  what  extent  he  is  obliged  to  look  is  a question  which  is 
disputed.  It  seems  to  be  considered  now  that  it  is  sufficient  if 
a party  . . . looks  both  ways  on  approaching  the  track.  He 
need  not  necessarily  look  again  just  before  crossing.  That  is 
the  English  law.”  And  in  dealing  with  this  passage,  Lord  At- 
kinson said:  “That  was  an  entirely  erroneous  view  of  the  Eng- 
lish law.  Whether  in  a case  of  this  character  the  plaintiff’s 
negligence  was  the  sole  cause  of  his  own  misfortune,  or  whether 
he  was  guilty  of  contributory  negligence,  were  questions  of  fact 
to  be  decided  in  each  case  on  the  facts  proved.  There  was  no 
such  rule  of  law  in  England  as  that  if  a person  about  to  cross 
a line  of  railway  looked  both  ways  on  approaching  the  track  he 
need  not  necessarily  look  again  just  before  crossing  it.” 

Those  observations  do  not  affirm  the  proposition  that  a person 
about  to  cross  a railway  track  is  bound  to  look,  and  that  failure 
to  look  is  negligence.  They  were  made  merely  in  repudiation 
of  the  erroneous  doctrine  contained  in  the  abovejquoted  ex- 
tract from  the  charge  of  the  learned  trial  Judge. 

The  duty  of  a person  about  to  cross  a railway  track  is  not  to 
be  guilty  of  negligence,  which  is  another  way  of  saying  that 
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he  must  exercise  reasonable  care.  In  each  case  what  is  reason- 
able care  is  a question  of  fact  to  he  decided  by  the  jury,  ac- 
cording to  the  facts  of  the  case,  and  that  is  the  only  interpreta- 
tion of  which  the  above-quoted  observations  of  Lord  Atkinson 
admit. 

On  the  facts  here,  the  jury  having  found  that  the  deceased 
exercised  reasonable  care,  the  learned  trial  Judge  was  not,  in 
my  opinion,  entitled  to  disregard  that  finding. 

I,  therefore,  think  that  this  appeal  should  be  allowed,  and 
judgment  should  be  entered  for  the  amount  of  the  verdict,  with 
costs  of  action,  including  the  costs  of  this  appeal. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Vanvalkenburg  v.  Northern  Navigation  Co. 

Negligence — Death  by  Drowning  of  Seaman  Employed  on  Ship — Liability 
of  Owners  of  Ship — Falling  Overboard  Caused  by  Deceased’s  own  Neg- 
ligence— Failure  to  Use  all  Reasonable  Means  of  Rescue — Absence  of 
Legal  Duty — Unseaworthiness  of  Ship — Canada  Shipping  Act,  R.S.C. 
1906,  ch.  113,  sec.  342 — Master  and  Servant — Contract  of  Hiring. 

The  deceased,  a sailor  on  a passenger  steamer  owned  and  navigated  by 
the  defendants,  was  amusing  himself  with  other  sailors  on  the  ship,  dur- 
ing a voyage,  and  in  the  course  of  a game  stepped  upon  an  outside 
ladder;  his  foot  slipped,  and  he  fell  into  the  water,  and  was  drowned. 
In  an  action  to  recover  damages  for  his  death:  — 

Held,  upon  the  evidence,  that  the  accident  was  not  caused  by  the  condi- 
tion of  the  ladder,  but  by  the  deceased’s  own  want  of  care. 

2.  That  the  defendants  owed  no  legal  duty  to  the  deceased  to  rescue  him, 
if  possible,  from  his  position  of  danger  brought  about  by  his  own  negli- 
gence, and  were  not  guilty  of  actionable  negligence  in  failing  to  use  all 
reasonable  means  to  rescue  the  drowning  man. 

Connolly  V.  Grenier  (1909),  42  S.C.R.  242,  distinguished. 

Melhado  v.  Poughkeepsie  Transportation  Co.  (1882),  27  Hun  (N.Y. ) 99, 
not  followed. 

3.  That,  although  the  vessel  might  be  said  to  be  unseaworthy  by  reason  of 
the  electric  bell  system  being  out  of  order,  and  because  another  seaman 
who  saw  the  deceased  fall  into  the  water,  and  failed  to  throw  him  a life- 
buoy, might  be  regarded  as  incompetent  and  inefficient  ( Canada  Shipping 
Act,  R.S.C.  1906,  ch.  113,  sec.  342),  that  did  not  avail  the  plaintiffs,  be- 
cause there  was  no  legal  obligation  upon  the  defendants  to  stop  the  ship 
or  adopt  other  means  to  save  the  deceased;  it  was  no  term  of  his  con- 
tract of  hiring  that  they  should  protect  him  from  the  consequences  of 
his  own  negligence. 

Judgment  of  Lennox,  J.,  withdrawing  the  case  from  the  jury  and  dis- 
missing the  action,  affirmed. 
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Appeal  by  the  plaintiffs,  the  parents  of  Charles  Vanvalken- 
burg,  deceased,  'from  the  judgment  of  Lennox,  J.,  at  the  trial, 
withdrawing  the  case  from  the  jury  and  dismissing  the  action, 
which  was  brought  to  recover  damages  for  the  death  of  Charles, 
while  in  the  employment  of  the  defendants,  by  reason  of  their 
negligence,  as  alleged. 

The  deceased  was  a seaman  on  a steamboat  owned  and  oper- 
ated by  the  defendants;  he  fell  overboard,  and  was  drowned. 

The  negligence  alleged  consisted  in  the  defendants  having 
a defective  ladder,  in  their  electric  bell  system  being  out  of 
order,  and  in  their  failure  to  adopt  proper  means  to  rescue  the 
deceased. 

December  9.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Latchford,  Sutherland,  and  Leitch,  JJ. 

J.  R.  Logan,  for  the  appellants,  argued  that  the  case  should 
have  gone  to  the  jury,  who,  on  the  evidence,  could  have  found 
the  defendants  guilty  of  negligence  causing  the  death  of  young 
Vanvalkenburg : Dublin  Wicklow  and  Wexford  R.W.  Co.  v. 
Slattery  (1878),  3 App.  Cas.  1155.  The  evidence  shewed  that 
the  young  man  had  descended  by  a defective  ladder;  and  that, 
after  he  had  fallen  into  the  water,  the  defendants  should  have 
rescued  him,  and  could  have  done  so,  had  they  acted  promptly, 
and  had  the  electric  bell  system  on  the  vessel  been  in  proper 
working  order:  Canada  Shipping  Act,  R.S.C.  1906,  ch.  113, 
sec.  342.  On  the  question  of  negligence  in  failure  to  rescue,  he 
referred  to  Grenier  v.  Connolly  (1908),  Q.R.  34  8.0.  405, 
affirmed  in  Connolly  v.  Grenier  (1909),  42  S.C.R.  242. 

R.  I.  Towers,  for  the  defendants,  the  respondents,  contended 
that  the  plaintiffs  had  been  properly  nonsuited,  as  there  was 
nothing  to  go  to  the  jury.  The  deceased  had  fallen  into  the 
water  through  his  own  negligence;  and,  though  there  might  be 
a moral  obligation  to  save  life,  there  was  no  legal  duty  to  do  so. 
There  was  no  evidence  which  would  enable  the  jury  to  draw  the 
necessary  inference  that  the  accident  arose  out  of  the  deceased’s 
employment,  as  well  as  in  the  course  of  his  employment,  and 
so  the  defendants  were  not  responsible : Bender  v.  Owners  of 
S.S.  Zent,  [1909]  2 K.B.  41;  Marshall  v.  Owners  of  S.S.  Wild 
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Rose,  [1910]  A.C.  486;  Kitchenham  v.  Owners  of  S.S.  Johannes- 
burg, [1911]  1 K.B.  523,  [1911]  A.C.  417;  Fletcher  v.  Owners 
of  Ship  Duchess , C1911]  A.C.  671;  Hewitt  v.  Owners  of  Ship 
Duchess,  [1910]  1 K.B.  772.  The  Slattery  case  was  distinguish- 
able, and  this  case  came  rather  within  Young  v.  Owen  Sound 
Dredge  Co.  (1900),  27  A.R.  649. 

Logan,  in  reply,  contended  that,  the  words  “arose  out  of 
the  employment”  being  peculiar  to  the  English  Act,  the  English 
authorities  cited  on  behalf  of  the  respondents  did  not  apply.  He 
also  referred  to  sec.  358  of  the  Canada  Shipping  Act;  and  con- 
tended that  the  defendants  had  a duty  to  the  deceased  which 
they  did  not  discharge. 


December  23.  The  judgment  of  the  Court  was  delivered  by 
Mulock,  C.  J.Ex.  : — This  is  an  appeal  from  the  judgment  of 
Lennox,  J.,  nonsuiting  the  plaintiffs. 

This  action  is  brought  by  the  parents  of  Charles  Vanvalken- 
burg  for  damages  because  of  his  death  by  drowning,  whilst  in 
the  service  of  the  defendant  company. 

The  circumstances  of  the  case  are  as  follows.  The  deceased 
was  a seaman  on  board  the  passenger  steamer  “ Hamonic,” 
which  was  owned  and  operated  by  the  defendants.  On  the 
21st  May,  1913,  the  vessel  was  proceeding  southerly  on  Lake 
Huron.  The  deceased,  and  the  rest  of  his  watch,  were  off  duty 
below.  Then  they  went  up  to  the  spar  deck,  and  for  a while 
amused  themselves  with  singing,  dancing,  shoving,  and  chasing 
each  other  around  the  deck.  Then  the  deceased  ran  up  to  the 
hurricane  deck,  followed  by  the  others,  but  Ray  Dale,  one  of 
the  crew,  discontinued  the  pursuit,  returning  to  the  spar  deck, 
and,  in  order  to  catch  the  deceased,  took  his  stand  near  the 
ladder  that  led  down  from  the  upper  or  promenade  deck  to  the 
spar  deck,  expecting  the  deceased  to  descend  by  that  ladder, 
which  he  did. 

The  lower  end  of  the  ladder  terminated  at  the  top  of  the 
rail  around  the  spar  deck,  and  on  reaching  the  lowest  rung  of 
the  ladder,  the  deceased  stepped  off  the  ladder  upon  this  rail,  the 
top  of  which  consisted  of  round  iron,  wThieh  at  the  time  was  wet 
and  slippery.  He  was  then  entirely  free  from  and  in  front  of 
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the  ladder,  was  facing  inward,  and  holding  on  with  his  hands 
on  a beam  of  the  deck  overhead.  He  saw  Dale  standing  near 
him  on  the  spar  deck,  and  was  looking  up  for  his  pursuers. 
Dale  called  to  him  to  be  careful  or  he  might  fall.  At  this  time 
it  was  raining;  a stiff  wind  was  blowing;  the  sea  was  choppy, 
and  the  vessel  rolling.  The  deceased,  however,  continued  to 
stand  there  for  a minute  or  two,  when  Dale  gave  him,  but  with- 
out effect,  a second  warning.  It  may  be  that  the  deceased  did 
not  hear  him,  for  he  made  no  response,  but  continued  standing 
on  the  rail,  looking  up,  which  evidently  caused  him  to  lean 
backward  over  the  water.  Suddenly,  he  slipped,  one  of  his  feet 
coming  down  on  the  inside  of  the  rail,  which  caught  him  behind 
the  knee,  when  he  fell  backward  into  the  water. 
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The  vessel  was  going  at  the  rate  of  about  seventeen  miles  an 
hour,  and  Dale  watched  the  deceased  in  the  water  until  he  was 
behind  the  vessel.  He  was  then  swimming.  Dale  then  at  once 
went  to  the  electric  bell  button,  which  was  in  the  hallway,  and 
pressed  it  three  times,  which  was  the  signal  for  the  alarm  of 
“man  overboard. 7 ’ This  electric  system  communicates  with 
the  captain’s,  the  engineer’s,  and  the  engine  room.  Dale  stood 
at  the  button  for  a minute  or  two,  but  the  vessel  continued  on 
her  way  with  unreduced  speed.  He  again  pushed  the  button, 
and  then  returned  to  the  spar  deck,  and  looked  aft,  when  lie 
again  saw  the  deceased  in  the  ship’s  wake  still  swimming.  He 
was  just  able  to  see  his  head.  Dale  then  hurried  up  to  the  pilot- 
house, three  decks  above  the  spar  deck,  and  reported  the  occur- 
rence to  Joe  Bruce,  who  was  then  on  watch,  and  to  Withers,  the 
wheelsman.  Bruce  and  Dale  then  reported  the  occurrence  to 
the  captain,  who  at  the  time  was  lying  down  in  his  room.  The 
captain  promptly  ordered  the  boat  hard-a-starboard,  and  the 
evidence  would  indicate  that  the  boat,  without  changing  speed, 
described  a circle  of  three-eighths  of  a mile  radius  and  then 
continued  on  her  voyage. 

An  interval  of  from  five  to  ten  minutes  had  elapsed  between 
the  time  of  the  deceased  falling  overboard  and  the  captain  giv- 
ing the  order  changing  the  boat’s  course,  so  that  the  deceased 
was  then  between  one  and  two  miles  astern,  a distance  which 
was  increased  during  a portion  of  the  time  when  the  vessel 
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circled  round.  There  were  life-buoys  on  board,  and  one  of  them 
was  on  the  spar  deck,  within  thirteen  or  fourteen  feet  of  where 
the  accident  happened,  and  was  available  for  Dale  if  it  had 
occurred  to  him  to  throw  it  into  the  water  to  the  drowning  man. 
For  some  reason,  however,  he  omitted  to  do  so. 

The  acts  of  negligence  causing  the  accident,  as  charged  by 
the  plaintiffs,  are  a defective  ladder  and  failure  to  adopt  proper 
means  to  rescue  the  deceased  when  in  the  water.  Even  admitting 
that  the  ladder  was  defective,  I fail  to  see  that  it  played  any 
part  in  causing  the  deceased  to  fall  into  the  water.  After 
safely  descending  by  it  from  the  promenade  to  the  spar  deck, 
he  left  the  ladder  and  stood  on  the  rail  There  was  nothing  to 
prevent  him  stepping  down  upon  the  deck,  where  he  would  have 
been  perfectly  safe,  but  he  remained  on  the  rail ; thus  there  was 
a new  starting-point  unconnected  with  the  ladder  for  the  sub- 
sequent occurrence;  and  I concur  in  the  view  of  the  learned 
trial  Judge  that  the  condition  of  the  ladder  did  not  cause  the 
• accident. 

The  evidence  shews  that  the  deceased  was  not  on  duty  at 
the  time  of  the  accident,  and  had  recklessly  put  himself  in  a 
position  of  great  peril,  and  that  his  own  want  of  care  caused  the 
accident.  Thus  the  defendant  company  are  not  responsible  for 
his  having  fallen  into  the  water. 

The  question  then  arises  whether  the  defendants  were  guilty 
of  any  actionable  negligence  in  not  using  all  reasonable  means 
in  order  to  rescue  the  drowning  man.  Undoubtedly  such  is  one’s 
moral  duty,  but  what  legal  duty  did  the  defendants  owe  to  the 
deceased  to  rescue  him,  if  possible,  from  his  position  of  danger, 
brought  about,  not  by  their,  but  his  own,  negligence  ? 

At  the  conclusion  of  the  argument,  counsel  were  requested 
to  hand  in  any  authorities  dealing  with  this  point,  but  failed 
to  do  so.  After  careful  search,  I can  find  but  one  case,  Melhado 
v.  Poughkeepsie  Transportation  Co.  (1882),  27  Hun  (N.Y.)  99, 
which  affirms  such  a duty.  That  case  does  declare  that  a com- 
mon carrier  is  liable  for  the  death  of  a passenger  which  was  due 
to  failure  to  stop  the  boat  in  order  to  rescue  him  after  he  had 
fallen  overboard. 

The  plaintiffs  ^ counsel  cited  Grenier  v.  Connolly,  Q.R.  34 
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S.C.  405,  affirmed  in  Connolly  v.  Grenier , 42  SjC.R.  242,  in  sup- 
port of  the  proposition.  In  that  case  the  wreck  of  the  vessel, 
with  its  attendant  loss  of  life  of  seamen,  was  caused  by  the 
negligence  of  those  in  charge.  Where  one  by  negligence  puts 
another  in  danger,  it  is  manifestly  his  duty,  if  possible,  to  undo 
such  negligence  by  preventing  injury  therefrom.  But  in  the 
present  case  the  deceased’s  position  of  danger  was  caused  by  his 
own  negligence,  and  not  that  of  the  defendants.  And,  further, 
the  'Civil  Code  of  Quebec  applied  to  Connolly  v.  Grenier  art. 
1054,  which,  in  the  circumstances  of  that  case,  made  the  vessel- 
owners  liable  for  the  negligence  of  fellow-servants.  The  doc- 
trine of  common  employment,  however,  obtains  in  Ontario,  except 
when  otherwise  provided  by  the  Workmen’s  Compensation  for 
Injuries  Act;  and  the  facts  of  this  case  do  not  bring  it  within 
any  of  the  exceptions  of  that  Act;  thus  Connolly  v.  Grenier, 
ante,  is  not  an  authority  in  this  case. 

It  is  further  argued  that  the  vessel  was  unseaworthy,  in  that 
the  electric  bell  system  was  out  of  order,  thereby  causing  a fatal 
loss  of  time  in  attempting  the  rescue. 

The  evidence,  I think,  warrants  the  finding  that  the  bells 
were  out  of  order,  and  that  in  this  respect  the  vessel  was  unsea- 
worthy, contrary  to  the  provisions  of  sec.  342  of  the  Canada  Ship- 
ping Act.  The  evidence  also  shews  that  the  seamen  were  never 
instructed  in  regard  to  the  use  of  life-buoys,  and  it  may  be  in- 
ferred from  Ray  Dale’s  failure  to  throw  the  life-buoy  overboard 
at  once  that  he  was  an  incompetent  and  inefficient  seaman,  and 
that  such  inefficiency  also  constituted  unseaworthiness.  It  is 
not  the  case  of  negligence,  by  a competent  seaman,  in  which 
case  the  doctrine  of  common  employment  would  apply,  and  the 
owner  of  the  ship  not  be  liable  : Hedley  v.  Pinkney  and  Sons 
Steamship  Co.,  C18921  1 Q.B.  58. 

There  was  evidence,  further,  upon  which  the  jury  might 
have  found  that,  if  Dale  had  promptly  thrown  the  life-buoy  to 
the  deceased  on  his  falling  into  the  water,  and  if  the  vessel  had 
reversed  immediately  on  Dale  touching  the  electric  button,  the 
deceased  would,  in  all  reasonable  probability,  have  been  saved; 
and,  if  the  defendants  owed  to  the  deceased  the  legal  duty  of 
using  all  reasonable  means  to  rescue  him,  then  they  were  guilty 
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of  negligence  in  not  having  done  so;  but,  notwithstanding  Mel- 
hado  v.  Poughkeepsie  Transportation  Co.,  ante,  I am  unable  to 
see  wherein  they  owed  such  legal  duty  to  the  deceased.  He 
fell  overboard  solely  because  of  his  own  negligence.  His  volun- 
tary act  in  thus  putting  himself  in  a position  of  danger,  from 
the  fatal  consequences  of  which,  unfortunately,  there  was  no 
escape  except  through  the  defendants’  intervention,  could  not 
create  a legal  obligation  on  the  defendants’  part  to  stop  the 
ship  or  adopt  other  means  to  save  the  deceased.  It  was  no  term, 
express  or  implied,  of  the  contract  of  hiring,  that  they  should 
protect  him  from  the  consequences  of  his  own  negligence.  To  do 
so  would  be  1a  voluntary  act  on  their  part : Loader  v.  London 
and  India  Bocks  Joint  Committee  (1891),  65  L.T.R.  674. 

In  Eckert  v.  Long  Island  Railroad  Co.  (1871),  43  N.Y.  502, 
a child  was  on  the  track  in  front  of  an  approaching  train,  and 
the  deceased  in  saving  the  child’s  life  lost  his  own.  In  an  action 
by  his  representatives  against  the  railroad  company  for  damages 
because  of  his  death,  Allen,  J.,  says  (p.  508)  : “The  act  of  the 
intestate  in  attempting  to  save  the  child  was  lawful  as  well  as 
meritorious  . . . but  it  was  not  in  the  performance  of  any 

duty  imposed  by  law,  or  growing  out  of  his  relation  to  the  child, 
or  the  result  of  any  necessity.  There  is  nothing  to  relieve  it 
from  the  character  of  a voluntary  act.” 

I,  therefore,  am  of  opinion  that  the  learned  trial  Judge’s 
disposition  of  the  case  cannot  be  interfered  with,  and  that  this 
appeal  must  be  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 
Steinacker  v.  Squire. 


Contract — Sale  of  Mare  as  Standard-bred — Warranty — Promise  to  Furnish 
Pedigree — Breach — Damages — Prevention  of  Registration  of  Colts  as 
Standard-bred — Remoteness — Absence  of  Knowledge  of  Vendor  that 
Mare  Purchased  for  Breeding — Damages  Limited  to  Diminished  Value 
of  Mare  by  Absence  of  Pedigree — Payment  into  Court — Costs — Fraud. 

The  defendant  offered  a mare  for  sale  at  public  auction,  and  the  plaintiff 
bought  her  for  $178.  The  mare  was  warranted  by  the  defendant  to  be 
standard-bred,  and  the  defendant  agreed  to  furnish  her  pedigree  to  the 
purchaser.  This  action  was  brought  for  breach  of  the  warranty  and 
breach  of  contract  in  not  supplying  the  pedigree.  The  defendant  denied 
all  liability,  but  paid  $100  into  Court.  At  the  trial,  the  plaintiff  failed 
to  shew  that  the  mare  was  not  standard-bred.  The  trial  Judge,  sitting 
without  a jury,  found  that  the  mare,  sold  with  the  warranty  and 
agreement,  would  not  be  worth  more  than  the  sale-price  if  the  warranty 
were  true  ( as  in  substance  he  found  it  was ) , and  the  agreement  carried 
into  effect  by  the  delivery  of  pedigree  papers,  which  was  not  done;  and 
he  assessed  at  $200  the  plaintiff’s  damages  for  breach  of  the  defend- 
ant’s promise  to  furnish  a pedigree,  whereby  the  plaintiff  was  unable 
to  register  the  mare’s  colt^  in  the  registry  for  standard  horses,  and  so 
lost  profits: — \ 

Held,  that  these  damages  were  too  remote;  the  plaintiff  was  entitled  as 
damages  only  to  the  diminution  in  value  of  the  mare  herself  by  the  failure 
to  furnish  the  pedigree;  and  no  other  damage  could  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties. 

Hadley  V.  Baxendale  (1854),  9 Ex.  341,  and  Sapwell  v.  Bass,  [1910]  2 K.B. 
486,  followed. 

Semble.  if  the  plaintiff  had,  before,  buying,  informed  the  defendant  that  he 
was  buying  the  mare  for  the  purpose  of  breeding  registerable  stock,  the 
case  might  be  different. 

The  damages  properly  recoverable  were  fixed  by  the  Court,  on  appeal,  at 
$100,  the  amount  paid  into  Court,  with  costs  to  the  plaintiff  up  to  the 
time  of  payment  in,  and  with  subsequent  costs  to  the  defendant,  to  be 
set  off;  no  costs  of  the  appeal  to  either  party. 

Per  Riddell,  J. : — Payment  of  money  into  Court  is  not  an  admission  of 
the  cause  of  action:  Con.  Rule  420  (Rules  of  1897). 

Per  Riddell,  J.,  also: — The  defendant  was  not  guilty  of  fraud  in  promis- 
ing to  “furnish  papers.”  He  thought  that  the  papers  on  which  the 
mare  was  brought  into  the  country  were  a pedigree;  and,  even  if  he 
made  the  promise  when  he  was  not  in  a position  to  carry  it  out,  that 
would  not  be  such  a fraud  as  would  increase  the  damages. 

Mullett  V.  Mason  (1866),  L.R.  1 C.P.  559,  explained. 

Appeal  by  the  defendant  from  the  judgment  of  Barron, 
Co.C.J.,  in  favour  of  the  plaintiff,  in  an  action  in  the  County 
Court  of  the  County  of  Perth,  for  damages  for  breach  of  a 
warranty  upon  the  sale  of  a mare,  and  breach  of  a contract  to 
furnish  a pedigree. 

October  16.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 
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Glyn  Osier , for  the  appellant,  argued  that  the  learned  trial 
Judge  had  assessed  the  damages  on  a wrong  principle,  as  he  had 
taken  into  consideration  the  probable  loss  to  the  plaintiff  through 
his  inability  to  register  the  colts  on  account  of  the  defendant’s 
failure  to  furnish  a pedigree.  Such  damages  are  too  remote  and 
uncertain,  and  it  is  not  shewn  by  the  evidence  that  the  mare  was 
sold  for  breeding  purposes.  She  was  “standard-bred,”  as  war- 
ranted at  the  sale,  and  the  only  ground  for  damage  was  the 
omission  to  furnish  the  pedigree. 

J . C.  Makins,  K.C.,  for  the  plaintiff,  the  respondent,  argued 
that  his  object  in  attending  the  sale  was  to  buy  a brood-mare 
with  a pedigree,  and  the  defendant  had  committed  a fraud  on 
the  plaintiff  in  instructing  the  auctioneer  to  make  the  represen- 
tations in  question.  It  is  not  such  a case  as  Hadley  v.  Baxendale 
(1854),  9 Ex.  341.  The  defendant  was  guilty  of  deliberate  mis- 
representation, and  we  say  there  was  a tort  here:  Mullett  v. 
Mason  (1866),  L.R.  1 C.P.  559.  He  is  estopped  from  saying 
that  he  did  not  know  that  the  mare  was  sold  for  breeding  pur- 
poses. Then  there  is  also  the  breach  of  Contract  in  respect  of 
the  pedigree.  Fraud  having  been  shewn  in  the  first  place,  all 
damages  suffered  by  ■ the  plaintiff  can  be  assessed  against  the 
defendant.  Counsel  referred  to  Smeed  v.  Foord  (1859),  1 E.  & 
E.  602;  Be  Mattos  v.  Great  Eastern  Steamship  Co.  (1885),  1 
Cab.  & El.  489. 

Osier,  in  reply,  stated  that  fraud  was  not  charged  in  the 
action. 


December  23.  Mulock,  C.J.Ex.  : — This  action  arises  out  of 
the  sale  by  the  defendant  to  the  plaintiff  of  a mare  at  public 
auction.  The  statement  of  claim  alleges  that  at  the  sale  “the 
defendant  warranted  that  the  said  mare  was  standard-bred, 
and  that  he  was  in  possession  of  her  pedigree  shewing  that  she 
was  standard-bred,  and  agreed  that  the  said  pedigree  would  be 
furnished  forthwith  to  the  purchaser  of  the  said  mare  at  the 
sale.” 

The  plaintiff,  being  the  highest  bidder,  became  the  purchaser 
at  the  price  of  $178,  but  the  defendant  refused  to  furnish  the 
promised  pedigree.  Hence  this  action. 
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The  case  was  tried  without  a jury,  and  the  plaintiff  sought 
to  shew  that  the  mare  was  not  standard-bred,  but  failed  on  that 
issue;  and  his  only  ground  of  complaint  is  the  non-delivery  of 
the  pedigree,  the  absence  of  which  prevents  the  registration  of 
the  animal’s  colts  in  the  registry  for  standard  horses. 

The  learned  trial  Judge  disallowed  any  claim  for  damages 
because  of  the  non-delivery  of  the  pedigree,  but  allowed  damages 
in  these  words : ‘ ‘ But  I do  think  that  the  plaintiff  is  entitled  to 
damages  for  the  failure  to  provide  the  pedigree,  using  it  in  this 
enlarged  sense,  so  far  as  the  foals  are  concerned.  ’ ’ That  is,  he 
holds  the  plaintiff  entitled  to  damages  because  of  the  loss  of 
profits  from  the  mare’s  colts. 

With  respect,  I am  unable  to  agree  with  either  of  the  con- 
clusions of  the  learned  trial  Judge.  He  has  found  as  a fact  that 
what  was  sold  and  bought  was  a standard-bred  mare  with  a 
pedigree,  but  what  the  defendant  got  was  a standard-bred  mare 
without  a pedigree.  For  this  breach  of  contract  the  plaintiff  is 
entitled  to  recover  as  damages  a sum  equal  to  the  difference  in 
value  of  the  mare  with  and  without  a pedigree.  Her  value  with 
a pedigree  was  established  at  the  auction  sale  as  being  $178; 
without  a pedigree,  the  evidence,  I think,  shews  the  value  to  be 
about  $78,  and  the  plaintiff  is  entitled  to  judgment  for  the 
difference,  namely,  $100. 

The  general  principle  on  which  damages  are  awarded  for 
breach  of  contract  is,  that  the  plaintiff  is  entitled  only  to  such 
damages  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  parties  when  they  made  the  contract  as  the 
probable  result  of  a breach  of  it:  Hadley  v.  Baxendale,  9 Ex. 
341;  Halsbury’s  Laws  of  England,  vol.  10,  p.  313;  Thoms  v. 
Dinghy  (1879),  70  Me.  100. 
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If  the  plaintiff  seeks  to  enlarge  the  defendant’s  liability  by 
reason  of  special  circumstances  existing  at  the  time  of  the  mak- 
ing of  the  contract,  as,  for  example,  the  plaintiff’s  intention  to 
breed  from  the  mare  registerable  stock,  he  must  shew  that  such 
special  circumstances  were  brought  to  the  defendant’s  knowl- 
edge at  the  time  of  the  contract,  and  were  accepted  by  him  as 
the  basis  on  which  the  contract  was  made.  If  such  a case  had 
been  shewn  here,  then  damages  because  of  the  non-production 


152 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1913 

Steinacker 

V. 

Squire. 

Mulock,  O.J. 


of  the  pedigree  might,  under  such  special  circumstances,  be  said 
to  have  been  in  the  contemplation  of  the  parties  in  the  event  of 
a breach  of  the  contract,  and  therefore  recoverable : Hammond 
& Co.  v.  Bussey  (1887),  20  Q.B.D.  79;  Randall  v.  Raper  (1858), 
E.B.  & E.  84. 

But  no  such  case  was  made.  The  parties  were  strangers  to 
each  other,  and  no  communication  had  passed  between  them  as 
to  the  purpose  for  which  the  plaintiff  was  purchasing  the  animal. 
It  is  true  that  she  was  offered  for  sale  as  standard-bred  with  a 
pedigree,  but  that  circumstance  does  not,  with  reasonable  cer- 
tainty, imply  that  she  was  being  bought  for  breeding  purposes; 
and,  therefore,  it  would  not  justify  imputing  to  the  defendant 
knowledge  of  the  plaintiff’s  object. 

I think  that  damages  because  of  inability  to  register 
the  mare’s  progeny  were  not  within  the  contemplation  of 
the  parties  at  the  time  of  the  contract,  and,  therefore,  were  not 
the  reasonable  and  natural  result  of  the  defendant’s  breach  of 
contract:  Sapwell  v.  Bass , [1910]  2 K.B.  486. 

For  these  reasons,  the  only  damages  recoverable  by  the 
plaintiff  are  the  $100,  being  the  mare’s  diminished  value 
because  of  the  absence  of  the  pedigree.  The  judgment,  there- 
fore, should  be  reduced  to  $100,  with  costs  on  the  County  Court 
scale  up  to  the  time  of  payment  into  Court  of  $100  by  the  defen- 
dant, with  set-off  of  the  defendant’s  subsequent  costs;  no  costs 
of  this  appeal  to  either  party. 


Sutherland  and  Leitch,  JJ.,  concurred. 


Riddell,  J. : — The  statement  of  claim  in  this  action  alleges 
that  the  defendant,  at  an  auction  sale  of  horses,  warranted  that 
a certain  mare  was  ‘ ‘ standard-bred,  and  that  he  was  in  possession 
of  her  pedigree  shewing  that  she  was  standard-bred,  and  agreed 
that  the  pedigree  would  be  furnished  forthwith  to  the  purchaser 
of  the  said  mare  at  the  said  sale;”  that  the  plaintiff,  wanting  a 
mare  for  breeding  purposes,  attended  the  sale,  and,  relying  on 
the  warranty  and  agreement,  bought  the  mare ; that  he  has 
frequently  demanded  the  pedigree,  but  the  defendant  has 
neglected  and  refused  to  furnish  the  same,  and  by  reason  of  this 
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neglect  and  refusal  the  plaintiff  has  suffered  loss  “on  the  value 
and  sale  of  the  said  mare  and  her  offspring.”  The  defendant, 
denying  all  liability,  paid  $100  into  Court,  and  the  case  went 
to  trial  before  His  Honour  Judge  Barron  without  a jury,  result- 
ing in  a judgment  for  the  plaintiff  for  $100  in  excess  of  the 
amount  paid  into  Court.  The  defendant  now  appeals. 

At  the  beginning  of  the  trial,  counsel  for  the  plaintiff  stated 
specifically  that  the  action  was  both  for  breach  of  warranty  and 
breach  of  contract  in  not  supplying  the  pedigree,  adding,  “The 
warranty  is  mostly  in  the  failure  to  furnish  papers.”  The  evi- 
dence proceeded  on  that  basis,  no  small  part  of  it  being  directed 
to  the  loss  of  the  plaintiff  by  reason  of  his  inability  to  register 
the  entire  colts  of  the  mare,  on  account  of  the  absence  of  the 
pedigree  which  had  been  promised. 

The  learned  County  Court  Judge  found  the  warranty  and 
promise  as  alleged,  upon  evidence  which  entirely  supports  the 
finding,  and  then  proceeded  to  assess  damages.  He  finds  that  the 
mare,  sold  with  the  warranty  and  agreement,  would  not  be  worth 
more  than  the  sale-price  if  the  warranty  were  true  (as  in  sub- 
stance he  finds  it  was),  and  the  agreement  carried  into  effect 
by  delivery  of  pedigree  papers.  I do  not  see  that  we  can  inter- 
fere with  this  finding. 

Then  the  trial  Judge,  saying,  “No  damages  for  the  breach 
of  contract  in  failing  to  provide  the  pedigree  so  far  as  this 
mare  is  concerned,  ’ ’ adds : ‘ ‘ But  I do  think  that  the  plaintiff  is 
entitled  to  damages  for  the  failure  to  provide  the  pedigree 
. . . so  far  as  the  foals  are  concerned.” 

I am  of  opinion  that  such  damages  are  too  remote.  Hadley 
v.  Baxenclale,  9 Ex.  341,  of  which  that  part  of  Mayne  on  Dam- 
ages which  deals  with  contracts  is  an  extended  commentary,  laid 
down  the  law  as  it  has  been  consistently  followed  ever  since: 
“The  damages  in  respect  of  a breach  of  contract  should  be  either 
such  as  may  fairly  and  reasonably  be  considered  arising  natur- 
ally, i.e.,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties,  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it.”* 
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The  damage  arising  naturally  from  such  breach  of  contract 
to  deliver  papers  would  be  a diminution  in  value  in  the  mare  her- 
self ; and  no  other  damage  could  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties:  Sapwell  v.  Bass, 
[1910]  2 K.B.  486.  If  the  plaintiff  had,  before  buying,  informed 
the  defendant  that  he  was  buying  the  mare  for  brood  purposes, 
the  case  might  be  different;  but  this  he  did  only  after  the  con- 
tract had  been  entered  into. 

There  is  evidence  upon  which  the  'Court  can  assess  the 
damages,  i.e.,  the  diminution  in  value  of  the  mare  herself 
from  not  having  the  papers  furnished  which  were  promised. 
The  auctioneer  says  (p.  26)  that  a pedigree  would  add  to  her 
value — most  decidedly.  The  plaintiff  (p.  8)  : “She  is  not  worth 
more  than  $100.  ...  I would  not  have  bought  her  for  $70 

or  $75.”  (I  entirely  disregard  his  extravagant  statement  that, 
with  a pedigree,  she  would  be  worth  $1,000 — the  Judge’s  find- 
ing disposes  of  this).  The  plaintiff  (p.  13)  says  that  he 
told  the  defendant  that  he  would  not  begrudge  $50  out  of  his 
own  pocket  if  he  had  the  papers.  William  Steinacker  says 
(p.  30),  “Without  the  pedigree  ...  I would  not  figure  her 
worth  more  than  $100.”  Aikenville  (p.  33)  makes  the  difference 
$700  or  $800,  which  we  may  disregard  in  view  of  the  finding  of 
the  trial  Judge.  Eckhert  says  (p.  38)  : “I  would  not  give  more 
than  $100  . . . the  way  she  is  . . . following  the  mar- 

ket of  the  Toronto  Horse  Exchange  she  would  be  worth  $75.” 

The  defendant  and  one  of  his  witnesses  think  that  the  absence 
of  pedigree  papers  makes  no  difference  in  the  value.  Charles 
Pearce  thinks  (p.  58)  that  without  papers  she  would  have 
brought  $140  to  $160,  and  says  that  with  a pedigree  $25  more  is 
all  that  is  given  for  a good  individual. 

Taking  all  the  evidence  together,  the  plaintiff  could  not  com- 
plain if  we  should  take  $100  as  the  value  of  the  mare  without 
papers;  his  damages  on  this  head  then  would  be  $78. 

Payment  of  money  into  Court  is  not  in  our  practice  an  admis- 
sion of  the  cause  of  action:  former  Con.  Rule  420;  and,  if  there 
is  nothing  more  in  the  case,  the  plaintiff  should  have  judgment 
for  $78  and  costs  on  the  appropriate  scale  up  to  the  payment 
into  Court,  with  a set-off  of  all  subsequent  costs,  including  the 
costs  of  appeal. 
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Powell  v.  Vickers  Sons  & Maxim  Limited,  [1907]  1 K.B.  71,  APP*  Div. 
has  settled  the  practice  in  that  satisfactory  way;  Gretton  v.  1913 
Mees  (1878),  7 Ch.  D.  839,  Buckton  v.  Higgs  (1879),  4 Ex.  D.  Steinacker 

v, 

174,  and  other  cases,  had  laid  down  this  principle;  such  Squire. 
cases  as  Wheeler  v.  United  Telephone  Co.  (1884),  13  Q.B.D.  Riddell>' 
597,  had  apparently  indicated  that  the  defendant  would  be  en- 
titled to  his  costs,  throughout. 

But  it  is  argued  that  the  defendant  was  guilty  of  fraud  in 
making  the  promise  he  did  to  “furnish  papers.”  I do  not  find 
evidence  of  fraud;  the  defendant  seems  to  have  thought  that 
the  papers  on  which  the  mare  was  brought  into  the  country  were 
a pedigree;  and,  even  if  he  made  the  promise  when  he  was  not 
in  a position  to  carry  it  out,  this  would  not  be  such  a fraud  as 
would  increase  the  damages. 


Mullett  v.  Mason,  L.R.  1 'C.P.  559,  is  of  course  the  case 
relied  upon.  A cattle  dealer  sold  the  plaintiff  a cow,  fraudu- 
lently representing  her  as  sound.  The  plaintiff  put  her  in  the 
stable  with  other  cows,  which  caught  the  disease  from  her  and 
died.  The  Court  held  that  the  plaintiff  could  recover  the  value 
of  the  cows.  Erie,  C.J.,  said  (p.  563)  : “It  is  clear  that  if  a 
seller  makes  a fraudulent  representation  to  a buyer  to  induce 
him  to  buy,  the  buyer  has  a right  to  act  upon  it  as  if  it  were 
true,  and  if  he  does  so  the  seller  must  compensate  him  for  all 
the  direct  consequences  that  naturally  follow  from  it.  In  the 
present  case,  the  defendant  is  liable  for  all  the  direct  conse- 
quences of  the  plaintiff  treating  the  cow  as  if  it  were  free  from 
any  infectious  disease,  and  placing  it,  as  he  naturally  would, 
with  other  cattle,  and  the  death  of  the  other  cows  was  a direct 
consequence  of  his  doing  that.”  Willes,  J.  (p.  564)  : “The  defen- 
dant induced  the  plaintiff  to  buy  the  cow  by  representing  that 
it  was  sound  when  he  knew  that  it  was  not  so,  and  that  it  might 
communicate  the  disease  to  any  other  cattle  with  which  it  might 
be  placed.  Was  it  not  necessarily  within  the  contemplation  of 
the  parties  that  it  might  be  placed  with  other  cows  ? The  plain- 
tiff was  induced  by  the  defendant’s  misrepresentation  to  treat 
it  in  the  ordinary  way,  and  the  illness  and  death  of  the  other 
cows  was  the  direct  and  natural  consequence  of  his  doing  so.” 
Keating  and  Montague  Smith,  JJ.,  concurred. 
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To  the  same  effect  is  Sherrod  v.  Langdon  (1866),  21  Iowa 
518,  where  it  is  said:  “ Plaintiffs  were  entitled  to  recover  all  the 
damages  of  which  the  act  complained  of  was  the  efficient  cause. 
. . . Defendants  sold  the  sheep  with  the  knowledge  the 

plaintiffs  had  ia  right  to  and  probably  would  place  them  upon 
their  farm.  . . . The  ground  of  the  recovery  is,  that  the  loss 

actually  happened  while  defendants’  wrongful  act  was  in  oper- 
ation . . .” 

What  such  cases  mean  is,  that,  if  one  by  fraud  represents 
what  he  sells  as  different  from  what  it  actually  is,  the  vendee  is 
entitled  to  use  it  as  though  it  were  as  represented,  and,  if  damage 
accrue  as  the  natural  and  direct  result  of  so  using  it,  the  vendee 
is  responsible  for  such  damage.  The  result  is  the  same  as  though 
the  vendor  at  the  time,  not  being  guilty  of  fraud,  knew  that  the 
vendee  intended  to  or  might  use  it  in  that  way:  Smith  v.  Green 
(1875),  1 'C.P.D.  92. 


If  in  the  present  instance  the  defect  was  such  as  to  do  damage 
to  other  horses  the  case  would  be  parallel;  but  the  most  that 
can  be  said  is,  that  the  plaintiff  might  breed  her;  if  he  did,  no 
direct  damage  would  ensue. 

Then  it  is  said  that  the  case  was  misconceived  by  the  learned 
County  Court  Judge;  that  the  real  cause  of  action  was  a promise 
made  by  the  defendant,  not  at  the  time  of  the  sale,  but  subse- 
quently, when  he  had  full  notice  of  the  purpose  for  which 
the  papers  were  required  and  that  the  mare  was  intended  for  a 
brood  mare.  No  such  case  is  made  on  the  pleadings ; and,  wffien 
evidence  was  given  of  such  a transaction,  His  Honour  (p.  7) 
said:  “No  cause  of  action  in  the  statement  of  claim  for  that;” 
and  the  matter  was  not  further  pursued,  the  evidence  being  con- 
sidered simply  on  the  question  of  the  original  agreement.  It 
would  be  impossible  for  us  to  give  full  effect  now  to  the  evidence 
as  establishing  a new  contract.  The  plaintiff  might  have  leave, 
if  so  advised,  to  bring  an  action  based  upon  the  subsequent  con- 
tract. 

But  it  may  well  be  thought  that  there  has  been  sufficient 
litigation  about  this  matter.  The  defendant  is  willing,  if  there 
be  no  more  litigation,  that  the  plaintiff  should  have  the  $100 
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paid  into  Court,  and  I think  that  judgment  should  go  for  that 
sum,  without  reserving  leave  to  bring  another  action. 

The  judgment  should  be  set  aside  and  judgment  entered  for 
$100,  with  costs  upon  the  County  Court  scale  up  to  the  time 
of  payment  into  Court,  with  a set-off  of  costs  subsequent  to  that 
time  to  the  defendant. 

The  defendant  would  have  been  entitled  to  the  costs  of  the 
appeal,  in  my  view,  but  that,  in  his  notice  of  appeal,  he  claimed 
an  order  dismissing  the  action.  It  is  true  that,  when  challenged 
by  the  Court,  counsel  stated  that  he  was  content  to  abide  by  his 
payment  into  Court  and  to  allow  the  plaintiff  to  have  that  sum, 
but  the  claim  to  have  the  action  dismissed  was  not  abandoned 
till  that  time.  While,  under  our  practice,  the  written  pleadings 
and  other  proceedings  have  lost  much  of  their  importance,  they 
are  not  always  wholly  to  be  disregarded,  and  no  appellant  can 
justly  complain  if,  having  claimed  in  his  notice  more  than  he 
is  entitled  to,  he  is  not  given  the  costs  of  the  appeal,  even  though 
he  should  on  the  argument  abandon  what  had  in  the  notice  of 
appeal  been  improperly  claimed.  Parties  (and  solicitors)  will 
be  well  advised  in  all  papers  to  say  just  what  they  mean  and 
claim  just  what  they  are  rightly  entitled  to. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Hayes  v.  Harsiiaw. 

Master  and  Servant — Wrongful  Dismissal  of  Servant — Action  for  Breach  of 
Contract — Previous  Recovery  in  Action  for  Wages — Estoppel — Res 
Judicata. 

On  the  1st  February,  1912,  the  defendant  hired  the  plaintiff  for  one  year 
from  that  date  “at  the  rate  of  $900  per  year,  wages  payable  monthly.” 
The  plaintiff  entered  upon  his  employment,  performed  the  duties  re- 
quired of  him  until  the  11th  October,  1912,  and  was  paid  $75  at  the 
end  of  each  month;  the  last  payment  being  made  at  the  end  of  Sep- 
tember. On  the  11th  October,  1912,  the  defendant  dismissed  the  plain- 
tiff, alleging  the  improper  discharge  of  the  plaintiff’s  duty ; but  the 
dismissal  was  in  fact  without  cause.  The  plaintiff  left  the  defendant’s 
premises  on  the  11th,  but  returned  in  a few  days  and  offered  his  ser- 
vices, whereupon  the  defendant  offered  him  another  engagement,  to  begin 
on  the  1st  November.  This  the  plaintiff  declined.  From  time  to  time 
thereafter  he  offered  his  services,  but  they  were  refused.  He  tried  but 
failed  to  obtain  other  employment,  and  was  at  all  times  ready  and 
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willing  to  perform  the  services  required  by  his  contract.  On  the  7th 
November,  the  plaintiff  sued  in  a Division  Court  for  his  wages  for 
October,  and  recovered  judgment  for  $75,  which  the  defendant  paid. 
On  the  27th  December,  the  plaintiff  began  a new  action  in  the  Division 
Court  for  the  November  wages,  to  which  the  defendant  entered  a special 
dispute,  denying  the  plaintiff’s  claim  and  setting  up  the  recovery  of 
judgment  in  the  former  action  as  a bar.  Thereupon  the  plaintiff  with- 
drew that  action;  and  in  April,  1913,  began  this  action,  in  a County 
Court,  claiming  $225  damages  for  breach  of  contract:  — 

Held  (Sutherland,  J.,  dissenting),  that  the  plaintiff’s  claim  was  not 
barred  by  the  judgment  in  the  first  Division  Court  action,  and  he  was 
entitled  to  recover  in  this  action. 

Per  Mulock,  C.J.Ex.  The  judgment  for  $75,  being  for  wages  due  to  the 
plaintiff  for  the  month  of  October,  estopped  the  parties  from  saying  that 
the  plaintiff  was  not  entitled  to  that  sum  qua  wages  for  October;  there- 
fore, whatever  the  facts  might  be,  the  contention  that  the  wrongful  dis- 
missal applied  to  October  was  negatived;  the  judgment  was  conclusive 
that  the  dismissal  did  not  take  effect  before  the  1st  November;  and  the 
plaintiff  Avas  entitled  to  damages  therefor. 

Per  Riddell  and  Leitch,  JJ. : — Whether  the  plaintiff  was  properly  entitled 
or  not  to  the  judgment  which  he  recovered  in  the  Division  Court  could 
not  be  inquired  into.  That  was  a judgment  for  his  wages  for  October 
under  the  contract.  His  course  in  bringing  the  first  action  and  in 
continuing  it  was  an  election  to  treat  the  contract  not  as  rescinded  but 
the  reverse.  Then  the  plaintiff,  having  insisted  that  the  contract  was  in 
existence,  sued  in  this  action  on  the  same  hypothesis.  Nothing  in  the 
authorities,  or  on  principle,  prevented  this.  He  might  in  one  action  in 
the  first  instance,  after  the  1st  November,  have  sued  for  (1)  wages  for 
October  under  the  contract,  and  (2)  breach  of  contract — both  claims 
asserting  the  existence  of  the  contract.  He  did  not  do  so,  but  waited, 
as  he  had  a right  to  do — and  this  was  not  a splitting  of  a cause  of 
action— for  the  conclusion  of  one  action  before  bringing  another.  There 
was  no  evidence  to  support  the  contention  that  the  former  judgment 
was  in  reality  for  wrongful  dismissal. 

Review  of  the  authorities. 

Per  Sutherland,  J. : — The  plaintiff  attempted  “to  open  the  same  subject 
of  litigation  in  respect  of  matter  which  might  have  been  brought  for- 
ward as  part  of  the  subject  of  contest”  ( Henderson  v.  Henderson  (1843), 
3 Hare  100),  in  the  Division  Court.  The  County  Court  action  is  based 
on  the  same  breach  of  the  same  contract.  In  it  no  breach  of  the  con- 
tract subsequent  to  the  breach  of  the  Division  Court  action  was  shewn. 
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Appeal  by  the  plaintiff  from  the  judgment  of  the  Judge  of 
the  County  Court  of  the  County  of  Dufferin,  dismissing  an 
action,  in  that  Court,  to  recover  damages  for  the  wrongful  dis- 
missal of  the  plaintiff  from  the  service  of  the  defendant. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Riddell,  J.  I — ■ 

On  the  1st  February,  1912,  the  parties  entered  into  an  agree- 
ment in  the  following  terms: — 

“ Orangeville,  Feb.  1,  1912. 

“I,  Geo.  H.  Harshaw,  agree  to  employ  Gordon  B.  Hayes  for 
one  year  at  the  rate  of  $900  per  year,  wages  payable  monthly. 
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I also  agree  to  give  the  said  Gordon  B.  Hayes  two  weeks’  holi- 
day per  year  and  three  months’  notice  if  I wish  to  discontinue 
his  employment  when  above  agreement  expires. 

“Geo.  H.  Harshaw. 

“G.  B.  Hayes.” 

The  plaintiff  had  been  assistant  postmaster  in  Orangeville; 
the  defendant,  receiving  an  appointment  as  postmaster,  desired 
the  services  of  the  plaintiff  as  assistant  postmaster,  and  the 
contract  just  set  out  was  entered  into  for  that  purpose. 

The  plaintiff  entered  upon  his  employment,  performed  the 
duties  required  of  him  until  the  11th  October,  1912,  and  was 
paid  $75  at  or  about  the  end  of  each  month  for  such  services;  the 
last  payment  being  made  on  the  26th  or  27th  September. 

On  the  11th  October,  the  defendant  served  the  plaintiff  with 
a written  notice : — 

“Gordon  Hayes,  Esq.,  Assistant  Postmaster  at  Orangeville. 

“You  are  hereby  notified  that  your  services  as  assistant  post- 
master is  no  longer  required  and  on  receipt  of  this  notice  you 
are  hereby  dismissed  from  the  position  of  assistant  postmaster 
at  Orangeville,  the  reason  of  your  dismissal  is  for  the  very  im- 
proper discharge  of  your  duty  as  assistant  postmaster. 

“I  further  demand  of  you  to  deliver  up  to  me  all  keys  and 
other  property  belonging  to  or  in  connection  with  His  Majesty’s 
post-office  in  the  town  of  Orangeville. 

“Dated  this  eleventh  day  of  October,  A.D.  1912. 

‘/Geo.  H.  Harshaw, 

‘ ‘ Postmaster.  ’ ’ 

There  was  in  fact  no  ground  for  the  allegations  against  the 
plaintiff,  and  his  dismissal  was  “improper,  unreasonable,  and 
without  cause.” 
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The  plaintiff  left  the  premises,  but  in  a very  few  days  re- 
turned and  offered  his  services;  whereupon  the  defendant 
offered  him  another  contract,  to  begin  on  the  1st  November. 
This  the  plaintiff  refused.  Prom  time  to  time  thereafter  he 
offered  his  services  to  the  defendant,  but  they  were  refused. 
He  at  once  tried  to  procure  employment,  but  failed,  and  was  at 
all  times  ready  and  willing  to  perform  the  services  required  by 
his  contract. 
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On  the  7th  November,  the  plaintiff  issued  out  of  the  First 
Division  Court  in  the  County  of  Dufferin  a special  summons 
claiming  “the  sum  of  $75,  being  wages  due  to  the  said  Gordon 
B.  Hayes  by  the  said  George  H.  Harshaw  for  the  month  of 
October,  1912,  under  contract  . . . dated  on  the  first  day 

of  February,  1912”  (setting  out  the  contract). 

To  this  claim  a dispute  was  entered  and  a jury  was  asked  for ; 
the  case  came  on  for  trial,  and  a verdict  was  rendered  for  the 
plaintiff  for  $75  on  the  3rd  December.  This  sum  was  paid;  and 
on  the  27th  December,  a new  action  was  brought  for  the  Novem- 
ber wages.  To  this  a special  dispute  was  put  in,  which,  after 
denying  the  plaintiff’s  claim  in  full,  pleaded  the  former  suit  for 
“wages  . . . for  the  month  of  October,  1912,  under  contract 

. . . ” and  recovery  of  judgment  against  the  defendant  for 

$75  for  said  debt  and  his  costs  of  suit,”  and  set  up  “the  recovery 
of  said  judgment  in  bar  to  this  action.”  Thereupon  the  plaintiff 
withdrew  his  action;  and,  in  April,  1913,  began  the  present 
action  in  the  County  Court  of  the  County  of  Dufferin. 

The  statement  of  claim  alleges  the  contract;  working  under 
it  till  the  11th  October ; service  of  notice  of  discharge ; that  the 
“said  dismissal  was  a breach  of  contract  on  the  part  of”  the 
defendant;  payment  to  him  of  his  wages  to  the  end  of  October; 
damages  to  the  amount  of  $225  “by  reason  of  said  breach  of 
contract;”  and  claims  (1)  $225  damages  for  breach  of  contract 
as  above  set  out;  (2)  costs;  (3)  and  general  relief. 

The  defendant  pleads  the  first  action  for  the  sum  of  $75y 
“being  wages  due  to  the  said  Gordon  B.  Hayes  by  the  said 
George  H.  Harshaw  for  the  month  of  October,  1912,  under  con- 
tract” (setting  it  out),  and  “judgment  . . . for  . ..  . 

the  full  amount  of  the  said  claim”  as  in  bar.  He  also  says  that 
on  the  trial  of  that  action  the  Judge  told  “the  jury  that  they 
could  treat  the  claim  as  amended  and  give  damages  for  wrong- 
ful dismissal  and  for  the  wages  earned  during  the  time  the 
plaintiff  served  the  defendant  . . . and  the  jury  under  this 

direction  gave  a verdict  for  the  full  amount  claimed.”  Issue 
was  joined,  and  on  the  11th  May,  1913,  the  action  came  on 
for  trial  before  the  Judge  of  the  County  Court  without  ft  jury. 
His  findings  are  as  follows: — 
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“I  find  on  the  evidence  that  the  plaintiff  was  hired  by  the 
defendant  for  the  period  of  one  year  from  the  1st  day  of  Febru- 
ary. 1912,  at  the  rate  of  $900  per  year,  payable  monthly. 

“I  find  that  the  plaintiff  performed  the  services  for  which  he 
was  engaged  up  to  and  inclusive  of  the  12th  day  of  October, 
1912,  when  the  defendant  dismissed  him. 

‘ ‘ I find  that  such  dismissal  was  improper,  unreasonable,  and 
without  cause. 

* ‘ I find  that  the  plaintiff  entered  plaint  in  the  First  Division 
Court  in  the  County  of  Dufferin  on  the  7th  day  of  November, 
1912,  against  the  defendant,  claiming  $75  wages  for  the  month 
of  October,  as  set  out  in  the  2nd  paragraph  of  the  statement  of 
defence,  and  recovered  judgment. 

“I  find  that  such  action  operates  as  a bar  to  any  further 
action  for  the  breach  of  the  contract  set  out  in  the  plaintiff's 
statement  of  claim. 

“ Should  I be  wrong  in  my  conclusion,  I place  the  damages 
the  plaintiff  has  sustained  by  reason  of  the  improper  discharge 
at  the  sum  of  $220. 

“ Action  dismissed  without  costs.” 

The  plaintiff  now  appeals. 
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October  28.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

C.  R.  McKeown,  K.C.,  for  the  appellant,  argued  that  the  re- 
covery by  the  plaintiff  of  the  $75  for  his  October  wages  was  no 
bar  to  his  recovery  in  the  present  action  for  damages  for  breach 
of  contract.  Both  were  separate  and  distinct  causes  of  action. 
Both  were  in  consonance  with  affirmance  of  the  contract. 

G.  H.  Watson,  K.C.,  and  A.  A.  Hughson,  for  the  defendant, 
the  respondent,  contended  that  the  judgment  for  $75  was  in 
reality  for  damages  for  wrongful  dismissal,  and  was  conse- 
quently a bar  to  the  present  action.  They  referred  to  Good- 
man v.  Pocock  (1850),  15  Q.B.  576;  Smith  v.  Hayward 
(1837),  7 A.  & E.  544;  Doherty  v.  Vancouver  Gas  Co.  (1905),  1 
W.L.R.  252;  Foreman  v.  Davidson  (1908),  12  O.W.R.  521;  Hals- 
bury’s  Laws  of  England,  vol.  20,  p.  110,  sec.  216;  Smith’s  Law 
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of  Master  and  Servant,  6th  ed.,  p.  146 ; 26  Cyc.  998,  999 ; Smith’s 
Leading  Cases,  vol.  2,  p.  48. 

McKeown,  in  reply. 

December  23.  Mulock,  C.J.Ex.  : — This  is  an  appeal  from 
the  judgment  of  the  Judge  of  the  County  Court  of  the  County 
of  Dufferin,  dismissing  the  action.  The  facts  disclosed  by  the 
evidence  are  as  follows: — 

On  the  1st  February,  1912,  the  defendant  engaged  the  plain- 
tiff as  assistant  in  the  Orangeville  post-office,  of  which  the  de-. 
fendant  was  postmaster,  for  one  year,  at  the  rate  of  $900,  pay- 
able monthly,  that  is,  $75  per  month.  The  plaintiff  accepted  the 
engagement  and  entered  and  continued  upon  the  work  until  the 
11th  October,  1912,  when  he  was  dismissed  without  cause.  The 
plaintiff  then  withdrew  from  the  post-office.  In  a few  days 
thereafter  the  defendant  offered  to  re-engage  him  on  different 
terms.  The  plaintiff  refused  the  offer,  hut  from  time  to  time 
proferred  his  services  to  the  defendant  under  the  contract,  hut 
the  same  were  not  accepted. 

On  the  7th  November,  1912,  the  plaintiff  sued  the  defend- 
ant for  $75,  the  claim  in  that  action  “being  wages  due  to  the 
said  George  B.  Hayes  by  the  said  George  H.  Harshaw  for  the 
month  of  October,  1912,  under  contract,”  etc.  On  the  13th 
December,  1912,  the  plaintiff  obtained  judgment  for  the  $75 
thus  sued  for,  namely,  wages  for  the  whole  month  of  October, 

On  the  27th  December  thereafter,  the  plaintiff  sued  the  de- 
fendant in  the  Division  Court  for  $75  for  his  November  wages, 
hut  that  action  was  discontinued,  and  the  present  one  begun  for 
$225  damages  for  breach  of  contract,  being  a sum  equal  to  $75 
per  month  for  the  three  remaining  months  of  his  year’s  engage- 
ment. To  this  claim  the  defendant  pleads  recovery  by  the  plain- 
tiff of  $75  for  his  wages  for  October  as  a bar  to  this  action. 

The  judgment  in  the  plaintiff’s  favour  for  $75,  being  for 
wages  due  to  the  plaintiff  for  that  month,  estops  the  parties  from 
saying  that  the  plaintiff  was  not  entitled  to  that  sum  qua  wages 
for  the  month  of  October ; and,  therefore,  whatever  he  the 
facts,  negatives  the  contention  that  the  wrongful  dismissal 
applied  to  the  month  of  October.  In  the  face  of  that  judgment, 
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the  wrongful  dismissal  did  not  take  effect  before  the  1st  Novem- 
ber, and  the  plaintiff  is  entitled  to  damages  therefor. 

I,  therefore,  with  respect,  think  the  judgment  of  the  learned 
Judge  should  be  reversed,  and  that  judgment  should  be  entered 
in  the  plaintiff’s  favour  for  the  amount  of  damages  assessed, 
namely,  $225  (less  $5  earned  by  the  plaintiff  during  the  three 
months),  together  with  the  costs  below  and  of  this  appeal. 

Riddell,  J.  (after  setting  out  the  facts  as  above)  : — It  seems 
to  me  that  certain  elementary  considerations  are  sufficient  to 
dispose  of  the  case. 

The  defendant,  by  his  written  contract,  agreed  that  at  the 
end  of  each  month  he  would  pay  the  plaintiff  $75  if  the  plain- 
tiff had  performed  his  services  under  the  contract  during  that 
month.  Subject  to  the  principle  de  minimis  non  curat  lex , and 
speaking  generally,  the  plaintiff  had  no  claim  for  any  wages  for 
work  done  during  any  month  unless  and  until  he  had  worked 
under  the  contract  for  the  full  month.  It  did  not  need  to  be 
the  particular  work  for  wdiich  he  was  hired,  but  it  must  be 
either  that  work  or  some  wDrk  or  action,  etc.,  which  the  de- 
fendant accepted  as  answering  the  contract.  Having  done  such 
work  or  so  acted,  etc.,  he  was  entitled,  under  the  contract,  to  be 
paid  the  sum  for  that  month.  And,  once  the  right  to  be  paid 
accrued,  it  could  not  be  divested  without  payment  or  something 
equivalent  to  payment,  as  accord  and  satisfaction,  etc.  If  at  the 
end  of  the  month  he  should  be  wrongfully  dismissed,  he  would 
have,  in  addition  to  the  right  to  be  paid  his  earned  wages,  the 
right  to  sue  for  damages  for  wrongful  dismissal.  These  are  two 
separate  and  distinct  causes  of  action. 

Both  causes  of  action  assert  the  existence  of  the  contract, 
and  both  are  based  upon  a breach  of  it.  Instead  of  suing  at 
once  for  wrongful  dismissal,  there  is  nothing  to  prevent  the 
plaintiff  continuing  to  offer  his  services.  If  these  services  are 
accepted  by  the  master  as  a performance  under  the  contract  of 
his  work  under  the  contract,  at  the  end  of  the  month  he  becomes 
entitled  to  be  paid  for  that  month.  In  such ' a case,  as  in  most 
others,  “actions  speak  louder  than  words,”  and  the  master  could 
not  be  heard  to  say  that  while  he  did  accept  what  the  plaintiff 
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did  as  in  performance  of  his  duty  under  the  contract,  neverthe- 
less the  contract  is  at  an  end.  Anything  which  the  master  may 
accept  as  such  is  a performance  of  the  servant’s  duty  under 
the  contract.  It  was  once  thought  that  being  willing  to  serve 
was  equivalent  to  actual  service  on  a wrongful  dismissal — that 
it  was  constructive  service.  This  was  in  substance  laid  down 
by  Lord  Ellenborough  in  Gandell  v.  Pontigny  (1816),  4 Camp. 
375;  but  it  is  no  longer  recognised  as  law. 

Of  course,  the  servant  may  submit  to  the  dissolution  of  the 
contract,  in  which  case  he  can  recover  only  the  amount  to  which 
he  had  already  become  entitled. 

If  the  servant  have  entered  upon  the  new  period  (a  new 
month,  say),  and  is  then  dismissed,  he  may  submit  to  the  can- 
cellation of  the  contract;  he  may  then  sue  for  remuneration  for 
the  work  done,  not  upon  the  contract — for  that  has  gone  by  the 
board — but  on  an  implied  contract  to  pay  what  the  work  was 
worth,  an  indebitatus  assumpsit , as  the  old  legal  terminology  has 
it.  Or  he  may  not  consent  to  a cancellation  of  the  contract, 
but  insist  upon  its  continuing  in  existence;  then  he  may  sue  for 
damages  for  breach  of  the  contract.  In  such  an  action  the 
amount  of  work  done  by  him  in  the  broken  period  should  be 
taken  into  account  by  the  jury  in  assessing  the  damages : Good- 
man v.  Pocock,  15  Q.B.  576. 

The  servant  cannot  be  allowed  to  blow  hot  and  cold ; he  must 
elect  to  consider  the  contract  at  an  end  or  in  force;  and,  if  he 
sues  setting  up  the  contract  and  recovers  judgment,  he  can- 
not then  turn  around  and  sue  setting  up  its  cancellation  : 
Elderton  v.  Emmens  (1848),  6 C.B.  160;  Emmens  v.  Elderton 
(1853),  4 H.L.C.  624;  Snelling  v.  Lord  Huntingfield  (1834),  1 
C.M.  & R.  20,  26,  n.  (b.)  ; Walstab  v.  Spottiswoode  (1846),  15  M. 
& W.  501. 

In  Goodman  v.  Pocock,  15  Q.B.  576,  so  much  relied  upon  by 
the  defendant,  a servant  had  been  wrongfully  dismissed  in  the 
middle  of  a quarter,  and  brought  an  action.  The  hiring  had 
been  from  the  23rd  January,  1847,  at  a salary  of  £200  a year, 
payable  quarterly.  The  action  was  on  two  counts:  (1)  a special 
count  for  damages  for  wrongful  dismissal;  and  (2)  the  common 
counts  for  work  and  labour,  money  paid,  and  an  account  stated. 
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Particulars  were  delivered  shewing  four  quarters’  salary  up 
to  the  23rd  January,  1848,  certain  disbursements  and  expenses, 
and  payments  to  the  defendant.  At  the  trial  Lord  Denman, 
C.J.,  held  that  “the  plaintiff  could  not  recover  for  service 
actually  rendered  during  the  broken  quarter  . . . because 

what  might  be  due  for  such  service  was  recoverable  under  the 
indebitatus  count  only,  and  was  not  included  in  the  particulars  ’ ’ 
delivered.  The  jury  gave  a verdict  for  the  balance  of  unpaid 
salary,  etc.,  to  the  23rd  January,  1848  (i.e.,  what  had  already 
become  due  and  payable),  also  for  disbursements  and  expenses, 
also  for  £50  for  wrongful  dismissal;  but  did  not  take  into  ac- 
count the  transactions  of  the  broken  quarter  at  all.  The  plain- 
tiff thereupon  brought  an  action  for  remuneration  for  work 
actually  done  and  for  disbursements  and  expenses  during  the 
broken  quarter.  Erie,  J.,  at  the  trial,  was  of  opinion  that  by 
suing  in  the  first  action  the  plaintiff  had  treated  the  contract  as 
open  and  in  existence,  and  could  not  now  recover  under  the  com- 
mon counts  for  work  and  labour,  which,  as  we  have  seen,  implies 
that,  the  contract  was  at  an  end.  This  view  was  supported  by 
the  full  Court.  Coleridge,  J.,  at  p.  583,  puts  it  concisely:  “The 
servant  may  either  treat  the  contract  as  rescinded  and  bring 
indebitatus  assumpsit , or  he  may  sue  on  the  contract;  but  he 
cannot  do  both ; and,  if  he  has  two  counts,  he  must  take  the 
verdict  on  one  only.  Here  the  plaintiff  elected  to  sue  on  the 
contract;  and  he  cannot  now  sue  in  this  form.”  The  Court 
held  (p.  580)  that  “the  jury  in  assessing  damages  for  the  wrong- 
ful dismissal  ought  to  have  taken  into  the  account  the  plaintiff’s 
salary  up  to  the  time  of  his  dismissal;”  and  (p.  583)  “the  dam- 
ages given  to  him  in  his  special  action  must  be  taken  to  have 
been  awarded  to  him  in  respect  of  the  period  subsequent  to  the 
last  complete  quarter  which  he  served.” 

A very  great  injustice  was  thus  done  to  the  plaintiff  owing 
to  Lord  Denman’s  mistake  in  the  law — an  injustice  which  our 
more  elastic  practice  would  now  avoid. 

While  there  was  an  objection  to  the  plaintiff’s  contending 
in  the  same  action  that  the  contract  was  rescinded  and  that  it 
was  not,  there  was  no  objection  to  the  plaintiff’s  contending 
that  the  contract  was  not  rescinded,  but  was  in  full  force,  and 
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that  he  had  two  causes  of  action  under  it,  one  for  money  due  and 
payable  and  the  other  for  wrongful  dismissal.  In  the  former 
case,  tried  before  Lord  Denman,  C. J.,  a verdict  was  given  for  sal- 
ary due  and  payable,  and  also  for  certain  disbursements,  as  well 
as  damages  for  wrongful  dismissal ; all  of  which  were  recoverable 
upon  the  basis  of  an  existing  contract.  In  the  new  action,  15 
Q.B.  576,  a verdict  was  given  for  certain  other  disbursements, 
i.e.,  those  after  the  23rd  January,  1848,  which  were  recoverable 
only  on  the  basis  of  the  existence  of  the  same  contract;  but  the 
plaintiff  was  not  allowed  to  recover  damages  based  upon  the 
contract  being  rescinded. 

In  the  present  case,  in  November  the  plaintiff  brought  an 
action  explicitly  for  salary  for  the  month  of  October,  and  suc- 
ceeded in  obtaining  a verdict.  He  probably  should  not  have 
had  this  verdict — on  the  evidence  before  us  he  clearly  should  not 
— but  we  do  not  know  what  evidence  was  adduced  before  the 
Division  Court  which  might  shew  an  acceptance  by  the  defend- 
ant of  the  conduct  of  the  plaintiff  during  the  month  of  October 
as  a performance  of  his  duty  under  the  contract.  There  is 
something  even  in  the  evidence  before  us  which  shews  transac- 
tions which  might  almost  justify  a jury  coming  to  such  a con- 
clusion. When  the  plaintiff  went  back  shortly  after  the  alleged 
dismissal,  he  offered  his  services  under  ‘ ‘ my  old  contract  if  he 
wished ; he  said  he  would  let  me  know  in  the  afternoon  . . . 

Mr.  Harshaw  on  the  afternoon  of  the  day  I was  in  . . . told 
me  he  had  a new  agreement  drawn  and  for  me  to  go  to  Mr. 
Hughson’s  office  and  sign  that  agreement  and  he  would  employ 
me.”  The  proposed  agreement  began  on  the  1st  November,  say- 
ing nothing  about  the  work  done  in  October  or  any  payment  for 
October  at  all.  It  is  not  to  be  supposed  that  any  one  of  even 
common  decency  and  honesty  would  desire  to  rob  his  employee 
of  pay  for  work  honestly  performed  for  him;  and  very  little 
more  would  entitle  a jury  to  infer  that  the  defendant  accepted 
the  plaintiff’s  course  of  conduct  as  a performance  of  his  work 
under  the  contract  for  October.  Perhaps  that  little  was  sup- 
plied— no  evidence  was  allowed  at  the  trial  of  this  action  as  to 
what  took  place  at  the  trial  of  the  former.  Or  it  may  be  that  the 
jury  found  against  law  and  evidence,  or  the  Judge  may  have 
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misconceived  the  law.  All  that  we  must  leave  without  investi- 
gation ; the  Division  Court  can  no  more  be  interfered  with  except 
on  appeal  than  any  other  Court ; transit  in  rem  judicatam.  The 
result  was  that  the  plaintiff  obtained  a judgment  for  his  wages 
for  the  month  of  October  under  the  contract.  His  course  in 
bringing  that  action  and  in  continuing  it  was  an  election  to 
treat  the  contract  not  as  rescinded  but  the  reverse.  So  was  the 
conduct  of  the  plaintiff  in  bringing  the  second  action,  even  if 
that  (having  been  withdrawn)  can  be  of  any  significance. 

Then  the  plaintiff,  having  insisted  that  the  contract  was  in 
existence  for  one  purpose  (or  two),  sues  in  this  action  on  the 
same  hypothesis.  Nothing  in  the  cases,  or  on  principle,  pre- 
vents this.  Having  blown  hot,  he  keeps  on  blowing  hot  and 
does  not  blow  cold.  Allegans  contraria  non  est  audiendus;  but 
the  plaintiff  allegat  unum  et  idem,  non  contraria.  Leaving  aside 
all  technical  terminology,  the  plaintiff’s  position  is:  “The  de- 
fendant on  the  11th  October  gave  me  a written  notice  of  dis- 
missal. I have  contended  and  a Court  has  conclusively  held  that 
what  he  did  was  not  such  as  that  he  need  not  pay  my  wages 
for  October  under  the  contract,  but  I admit  that,  while  he 
has  not  permitted  me  to  do  my  work  in  November,  December,  or 
January,  he  has  done  nothing  which  would  entitle  me  to  wages 
under  the  contract  for  these  months.  I,  therefore,  sue  for  breach 
of  contract,  and  claim  damages  for  the  loss  during  these 
months.  ’ ’ 

He  might  in  one  action  in  the  first  instance,  after  the  1st 
November,  have  sued  for  (1)  wages  for  the  month  of  October 
under  the  contract,  and  (2)  breach  of  contract — both  claims 
assert  the  existence  of  the  contract.  He  did  not  do  so,  but  waited, 
as  he  had  a right  to  do,  for  the  conclusion  of  one  action  before 
bringing  another. 

Nor  is  this  a splitting  of  a cause  of  action.  A very  fair 
test  is  that  given  by  Erie,  J.,  in  Wickham  v.  Lee  (1848),  12 
Q.B.  521,  526:  “It  is  not  a splitting  of  actions  to  bring  distinct 
plaints  where,  in  a superior  Court,  there  would  have  been  two 
counts.”  In  Goodman  v.  Pocock,  15  Q.B.  576,  the  action  was 
brought,  as  we  have  seen,  for  wages  already  due  and  also  for 
damages  for  wrongful  dismissal.  These  were  claimed  in  separ- 
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ate  counts,  the  latter  under  a special  count,  the  former  under  the 
common  count.  The  facts  required  to  support  them  are  entirely 
different:  Read  v.  Brown  (1888),  22  Q.B.D.  128;  so  that,  even  if 
in  this  action  such  an  objection  could  be  raised — and  I am  far 
from  saying  that  it  could  ( Grace  v.  Walsh  (1863),  3 P.R.  196; 
Adkin  v.  Friend  (1878),  38  L.T.N.S.  393) — the  objection  is 
without  weight. 

There  is  no  evidence  in  support  of  the  contention  of  the  de- 
fendant that  the  former  judgment  is  in  reality  for  wrongful 
dismissal;  evidence  was  offered  as  to  what  the  Judge  said  to  the 
jury,  but  that  evidence  was  rejected,  and  there  is  no  appeal 
from  that  rejection.  There  was  no  amendment  in  the  Division 
Court;  and,  moreover,  the  defendant  expressly  pleads  that  the 
recovery  was  “for  wages  ...  to  the  said  Gordon  B.  Hayes 
. . . for  the  month  of  October,  1912,  under  contract  . . . ” 

There  is,  therefore,  no  passing  of  this  claim  into  judgment. 

No  complaint  is  made  and  none  can  rightly  be  made  as  to  the 
quantum  of  damages. 

I think  the  appeal  should  be  allowed,  and  judgment  entered 
for  the  plaintiff  for  $220,  with  costs  here  and  below. 

I have  discussed  the  case  at  perhaps  wearisome  length;  my 
reason  for  so  doing  is  what  seems  to  me  a fundamental  mis- 
apprehension of  the  principles  underlying — and  indeed  some- 
times expressed — in  the  cases  cited  to  us. 

Leitch,  J. : — I agree. 

Sutherland,  J.  (dissenting)  : — The  defendant,  who  is  the 
postmaster  in  the  town  of  Orangeville,  on  the  1st  February, 
1912,  employed  the  plaintiff  under  written  contract  to  work  in 
the  office  “for  one  year,  at  the  rate  of  $900  per  year,  wages 
payable  monthly,”  and  agreed  to  give  him  “three  months’ 
notice”  if  he  wished  “to  discontinue  his  employment  when  the 
agreement  expired.  ’ ’ 

The  plaintiff  entered  upon  his  employment,  and  continued 
to  work  therein  until  the  11th  October  following,  when  the  de- 
fendant notified  him  in  writing  that  his  services  as  assistant 
postmaster  were  no  longer  required,  and  that  he  was  dismissed 
from  that  position.  The  reason  assigned  in  the  notice  was  his 
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“improper  discharge  of  duty.”  On  the  same  day,  however, 
the  defendant  gave  him  a written  certificate  to  the  effect  that 
he  had  found  him  ‘ ‘ honest,  capable,  and  efficient  in  every  way.  ’ ’ 

The  trial  Judge  in  this  action  has  found  that  the  dismissal 
was  “improper,  unreasonable,  and  without  cause.”  The  plain- 
tiff had  been  paid  for  his  services  monthly,  according  to  the 
contract,  up  to  the  end  of  September.  On  receiving  notice  of 
discharge  as  aforesaid,  what  were  his  remedies  ? They  were  two : 

(1)  To  treat  the  contract  as  continuing  and  sue  for  its  breach. 
This  is  the  usual  and  generally  the  more  advantageous  course. 

(2)  To  sue  on  a quantum  meruit  for  the  service  actually 
rendered:  Goodman  v.  Pocock,  15  Q.B.  576;  Smith  v.  Hayward, 
7 A.  & E.  544;  Doherty  v.  Vancouver  Gas  Co.,  1 W.L.R.  252; 
Foreman  v.  Davidson,  12  O.W.R.  521,  at  p.  523;  Halsbury’s 
Laws  of  England,  vol.  20,  p.  110;  Smith’s  Law  of  Master  and 
Servant,  6th  ed.  (1906),  p.  146;  26  Cyc.  998,  999;  Leake  on 
Contracts,  6th  (Can.)  ed.,  p.  37;  Smith’s  Leading  Cases,  vol. 
2,  p.  48. 

It  is  clear  from  the  evidence  in  this  case  that,  while  there 
was  a talk  between  the  parties  for  a few  days  after  the  11th 
October  about  another  contract  of  hiring,  it  never  came  to 
‘anything;  and  the  plaintiff,  before  his  suit  in  the  Division  Court, 
about  to  be  referred  to,  was  well  aware  that  he  would  not  again 
be  employed.  As  a fact,  he  never  did,  after  his  dismissal,  work 
for  the  defendant.  His  remedies  being  as  indicated,  what  course 
did  he  take?  He  claimed,  in  an  action  brought  in  the  Division 
Court  early  in  November,  to  recover  from  the  defendant 
“seventy-five  dollars,  being  wages  due  to”  him,  “for  the  month 
of  October,  1912,  under  contract  made  between  the  parties 
hereto,  dated  on  the  1st  day  of  February,  1912.” 

He  apparently  elected  to  treat  the  contract  as  a subsisting 
one,  and  sued  on  it  for  wages.  He  had  not  worked  during  the 
whole  of  the  month.  He  had  not,  as  a fact,  earned  wages  for  the 
month.  The  verdict  of  the  jury  awarded  him  the  $75  claimed. 
That  judgment  stands,  and  in  fact  the  amount  thereof  has  been 
paid  by  the  defendant.  The  plaintiff  in  December  brought 
action  again  in  the  Division  Court  for  $75  wages  for  the  month 
of  November;  but,  after  a defence  had  been  put  in,  in  which  the 
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AP191?1V  defendant  Pleaded  the  judgment  in  the  first  action  as  a bar  to 
recovery,  it  was  abandoned. 

Hayes  On  the  26th  April,  1913,  the  plaintiff  brought  the  present 

Harshaw.  action  in  the  County  Court,  in  which  he  claims  $225  for  breach 
Sutherland,  j.  °f  the  contract  already  referred  to. 

I quote  certain  paragraphs  from  his  statement  of  claim : — 
Paragraph  5:  “ Under  and  in  pursuance  of  said  agreement, 
the  plaintiff  entered  upon  his  duties  as  such  assistant  postmaster 
in  the  post-office  in  the  said  town  of  Orangeville,  and  continued 
to  work  for  the  said  defendant  under  said  agreement  until  on 
or  about  the  12th  day  of  October,  1912.” 

Paragraph  6:  “On  or  about  the  12th  day  of  October,  1912, 
aforesaid,  the  defendant  served  upon  the  plaintiff  a notice  in 
writing  to  the  effect  that  his  services  as  assistant  postmaster 
were  no  longer  required,  and  intimated  that  the  reason  of  this 
dismissal  was  for  very  improper  discharge  of  the  plaintiff’s  duty 
as  assistant  postmaster.” 

Paragraph  8:  “The  said  defendant  paid  to  the  plaintiff 
his  wages  to  the  last  day  of  October,  1912,  and  the  said  defend- 
ant has  not  paid  the  wages  which  would  have  been  due  and  pay- 
able to  the  plaintiff  for  the  months  of  November  and  December, 
1912,  and  for  the  month  of  January,  1913.” 

Paragraph  9:  “The  loss  sustained  by  the  said  plaintiff  by 
reason  of  said  breach  of  contract  on  the  part  of  the  said  defend- 
ant amounts  to  $225,  being  the  wages  for  the  months  of  Novem- 
ber and  December,  1912,  and  January,  1913,  as  aforesaid.” 

The  defendant,  by  paragraph  5 of  his  statement  of  defence, 
says:  “The  defendant  pleads  the  said  judgment  recovered  in 
the  First  Division  Court  in  the  County  of  Dufferin  by  the  plain- 
tiff against  the  defendant  in  bar  to  this  action.” 

The  trial  Judge  finds  “that  such  action”  that  is,  the  action 
in  the  Division  Court  on  which  judgment  was  obtained,  “oper- 
ates as  a bar  to  any  further  action  for  the  breach  of  the  con- 
tract set  out  in  the  plaintiff’s  statement  of  claim;”  but  adds: 
“ Should  I be  wrong  in  my  conclusion,  I place  the  damages  the 
plaintiff  has  sustained  by  reason  of  the  improper  discharge  at 
the  sum  of  $220.  ’ ’ The  reason  he  reduced  the  claim  by  $5  was 
, probably  because  the  evidence  disclosed  that  the  plaintiff  had 
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been  employed  for  some  short  time  between  the  11th  October, 
1912,  and  the  1st  February,  1913. 

It  is  plain  from  the  evidence  that  the  notice  of  dismissal 
was,  within  a few  days  after  lit  was  given,  and  certainly  before 
the  action  in  the  Division  Court  was  commenced,  treated  by  both 
parties  as  definite  and  final. 

It  seems  also  clear  to  me  from  the  evidence  in  the  County 
Court  action  that  in  the  Division  Court  action,  as  in  it,  the 
plaintiff’s  claim  was  on  account  of  breach  of  the  contract  in  con- 
sequence of  the  alleged  improper  dismissal,  notwithstanding  that 
the  form  of  the  claim  was  in  the  one  case  for  wages,  and  an  the 
other  for  damages  for  breach  of  contract:  Routledge  v.  Hislop 
(1860),  2 E.  & E.  549.  The  two  actions  arose  out  of  the  one 
contract,  and  as  a result  of  the  one  alleged  breach,  namely,  the 
improper  dismissal  of  the  plaintiff  by  the  defendant. 

It  was  suggested  in  the  argument  that  the  suit  in  the  Divi- 
sion Court  being  for  wages  for  the  month  of  October,  and  judg- 
ment having  been  given  for  $75,  the  amount  of  one  month’s 
wages,  the  proper  inference  is,  that  the  jury  considered,  upon 
the  facts  presented  to  them,  that  he  had  worked  for  the  whole 
of  the  month  of  October,  and  was  entitled  to  pay  therefor.  This 
is  not,  as  it  seems  to  me,  on  the  evidence  given  by  the  plain- 
tiff himself  in  this  action,  a reasonable  or  proper  inference. 

While  we  have  not  the  evidence  before  us  on  which  judg- 
ment was  given  in  the  Division  Court  action,  we  are,  I think, 
entitled  to  look  at  the  plaintiff’s  own  evidence  with  reference  to 
that  judgment  in  the  present  action.  He  says : — 

“Q.  And  you  did  work  how  long  in  October?  A.  I had 
worked  ten  days  and  part  of  the  eleventh  day  until  about  ten 
o ’clock. 

* 1 Q.  Did  you  ever  collect  the  wages  that  you  earned  or  those 
that  were  coming  to  you  in  October?  A.  Well,  qo  more  than 
by  the  previous  suit. 

“Q.  Your  contract,  I think,  according  to  this  exhibit,  ex- 
pired about  the  1st  February,  1913?  A.  Yes. 

“Q.  And  at  that  time  you  had  been  out  of  employment  how 
many  months  ? A.  Since  the  11th  day  of  October. 

“Q.  This  suit  was  commenced  on  the  7th  November,  and  was 
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in  respect  of  the  same  contract  that  yon  are  suing  on  now? 
A.  Yes.  ” 

I am  of  opinion  that,  under  these  circumstances,  the  judg- 
ment appealed  from  is  right,  and  that  the  action  in  the  Division 
Court  does  operate  as  a bar  to  the  present  action. 

“The  object  of  the  rule  of  res  judicata  is  always  put  upon 
two  grounds.  One,  public  policy  that  there  should  be  an  end 
of  litigation;  the  other,  the  hardship  on  the  individual  that  he 
should  be  vexed  twice  for  the  same  cause : ’ 9 Lockyer  v.  Ferry- 
man (1877),  2 App.  Cas.  519. 

The  scope  of  the  rule  is  indicated  in  Henderson  v.  Hender- 
son (1843),  3 Hare  100,  at  pp.  114,  115:  “In  trying  this  ques- 
tion, I believe  I state  the  rule  of  the  Court  correctly,  when  I 
say,  that  where  a given  matter  becomes  the  subject  of  litigation 
in,  and  of  adjudication  by,  a Court  of  competent  jurisdiction, 
the  Court  requires  the  parties  to  that  litigation  to  bring  forward 
their  v^hole  case,  and  will  not  (except  under  special  circum- 
stances) permit  the  same  parties  to  open  the  same  subject  of 
litigation  in  respect  of  matter  which  might  have  been  brought 
forward  as  part  of  the  subject  in  contest,  but  which  was  not 
brought  forward,  only  because  they  have,  from  negligence,  in- 
advertence, or  even  accident,  omitted  part  of  their  case.  The 
plea  of  res  judicata  applies,  except  in  special  cases,  not  only  to 
points  upon  w7hich  the  Court  was  actually  required  by  the 
parties  to  form  an  opinion  and  pronounce  a judgment,  but  to 
every  point  vdiich  properly  belonged  to  the  subject  of  litigation, 
and  which  the  parties,  exercising  reasonable  diligence,  might 
have  brought  forward  at  the  time.” 

I think  that  the  plaintiff  in  this  action  attempted  “to  open 
the  same  subject  of  litigation  in  respect  of  matter  which  might 
have  been  brought  forward  as  part  of  the  subject  in  contest”  in 
the  Division  Court  suit.  The  County  Court  action  is  based  on 
the  same  breach  of  the  same  contract.  In  it  no  breach  of  the 
contract  subsequent  to  the  institution  of  the  Division  Court 
action  wras  shewn. 

I would  dismiss  the  appeal  with  costs. 

Appeal  allowed;  Sutherland,  J.,  dissenting . 
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Re  Mackenzie. 

Will — Construction — Annuity — Fixed  Sum — Payment  out  of  Income  of 
Specific  Fund — Insufficiency — Right  of  Annuitant  to  Full  Amount — 
Deficit  Payable  out  of  Estate  not  Specifically  Bequeathed — Exoneration 
of  Corpus  of  Fund  Specifically  Bequeathed  after  Death  of  Annuitant — 
Widow — Election  to  Take  Half  of  Land  Descended  in  Lieu  of  Dower- 
Land  Purchased  by  Testator  after  Date  of  Will — “Moneys  or  Securities 
for  Money ” — Conversion  of  Money  into  Land — Costs. 

The  testator  left  a widow,  but  no  children.  By  clause  4 of  his  will,  he  gave 
his  wife  an  annuity  of  $200,  payable  half-yearly  during  her  life.  By 
clause  5,  he  directed  his  executors  to  invest  the  “moneys  or  securities  for 
money”  of  which  he  should  die  possessed,  and  out  of  the  interest  to  pay 
the  annuity  to  his  wife,  and  the  residue,  if  any,  to  his  sister;  and,  if  his 
sister  should  survive  his  wife,  to  pay  her  the  whole  interest  during  the 
term  of  her  life.  By  an  earlier  clause,  the  wife  had  been  given  a life 
estate  in  the  testator’s  residence.  By  clause  6,  the  residence,  subject  to 
the  life  estate,  was  given  to  trustees,  with  power  to  sell,  and  after  the 
death  of  the  wife  the  proceeds  were  to  be  divided  among  the  testator’s 
nephews  and  nieces.  By  clause  7,  the  “moneys  and  securities  for  money” 
were  also  to  be  divided  among  the  nephews  and  nieces,  upon  the  death  of 
the.  wife  and  sister.  There  was  no  residuary  clause.  The  testator,  after 
the  date  of  his  will,  bought  for  $2,200  certain  land  (called  the  Gr.  pro- 
perty) which  was  subject  to  a mortgage  for  $1,000,  the  assumption  of 
which  formed  part  of  the  purchase-price.  After  the  death  of  the  testator, 
his  executors  paid  off  the  mortgage  out  of  the  personal  estate.  The  in- 
come derived  from  the  personal  estate  and  the  land  purchased  was  in- 
sufficient to  pay  the  annuity  in  full.  The  executors  paid  the  widow  what- 
ever income  there  was,  but  at  her  death  there  were  arrears,  which  her  ex- 
ecutors claimed  to  be  paid.  The  executors  sold  the  Gr.  property,  and  paid 
the  widow  one-half  of  the  purchase-money,  she  electing  to  take  that  in 
lieu  of  dower: — 

Held,  that  the  Gr.  property,  into  which  the  testator  converted  some  of  his 
money,  did  not  come  within  the  words  “securities  for  money”  used  in 
clauses  5 and  7,  and  that  the  nephews  and  nieces  were  not  entitled  to  it 
under  clause  7. 

2.  That  the  bequest  to  the  widow  was  of  the  fixed  sum  of  $200  a year;  she 
was  not  confined  to  the  interest  upon  the  “moneys  or  securities  for 
money”  mentioned  in  clause  5;  but  for  payment  of  arrears  resort  could 
not  be  had  to  the  corpus  of  the  fund  invested  under  that  clause,  for  that 
corpus  was,  specifically  and  not  by  way  of  residuary  gift,  bequeathed  to 
the  nephews  and  nieces;  and,  the  widow  having  elected,  under  the  Devo- 
lution of  Estates  to  take  the  half  of  the  land  descended  in  lieu  of 
her  dower,  the  other  half  was  undisposed  of  and  descended  as  on  an 
intestacy,  and  resort  could  be  had  to  it  for  payment  of  the  arrears,  for 
which  it  was  sufficient. 

Judgment  of  Middleton,  J.,  affirmed;  Mulock,  C.J.Ex.,  dissenting  as  to 
the  form  of  the  order  of  the  Court  and  as  to  costs. 

Motion  by  way  of  originating  notice  on  behalf  of  the  execu- 
tors of  Donald  Macleod  Mackenzie,  who  died  on  the  30th  Octo- 
ber, 1889,  for  an  order  determining  certain  questions  arising  in 
the  administration  of  the  estate  of  the  deceased. 
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May  28.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

J.  W.  ElUott,  K.C.,  for  the  executors. 

George  Bell , K.C.,  for  the  nephews  and  nieces  of  the  testator. 
E.  P.  Clement,  K.C.,  for  the  executors  of  the  testator’s  widow. 


June  5.  Middleton,  J. The  testator  left  him  surviving 
a widow,  but  no  children.  By  the  fourth  clause  of  his  will,  he 
gave  to  his  wife  an  annuity  of  $200,  payable  half-yearly  during 
her  life.  By  the  fifth  clause,  he  directed  his  executors  to  invest 
the  moneys  and  securities  of  which  he  should  die  possessed,  and 
out  of  the  interest  to  pay  the  annuity  to  his  wife,  and  the  residue, 
if  any,  to  'his  sister ; and,  if  his  sister  should  survive  his  wife, 
to  pay  her  the  whole  interest  during  the  term  of  her  life. 

By  an  earlier  clause  of  the  will,  the  wife  had  been  given  a 
life  estate  in  the  testator’s  residence.  Subject  to  the  life  estate, 
by  the  sixth  clause  it  is  given  to  trustees,  with  power  to  sell,  and 
after  the  death  of  the  wife  the  proceeds  are  to  be  divided 
among  the  testator’s  nephews  and  nieces.  By  the  seventh  clause, 
the  moneys  and  securities  for  money  are  also  to  be  divided  among 
the  nephews  and  nieces  upon  the  death  of  the  testator’s  wife 
and  sister. 

The  testator,  after  the  date  of  his  will — the  23rd  June,  1884 
— purchased  for  $2,200  a property  known  as  the  Gallery  prop- 
erty in  Milton.  This  property  was  subject  to  a mortgage  for 
$1,000,  the  assumption  of  which  formed  part  of  the  purchase- 
price.  After  the  death  of  the  testator,  his  executors  paid  off 
this  mortgage  out  of  the  personal  estate.  The  income  derived 
from  the  personal  estate  was  insufficient  to  pay  the  widow’s 
annuity  in  full.  The  executors  have  paid  to  the  widow  the 
income  derived  from  the  Gallery  property ; but  even  this  is  not 
sufficient  to  give  her  the  $200  a year. 

There  was  no  residuary  clause  in  the  will. 

It  is  argued  that,  the  testator  having  taken  money  in  the 
bank  and  invested  it  in  the  Gallery  property,  this  ought  to  be 
treated  as  forming  part  of  “the  moneys  and  securities”  which 
are  directed  to  be  held. 

By  the  Wills  Act,  as  to  property  mentioned  therein  the  will 
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is,  in  the  absence  of  a contrary  intention  therein  expressed,  to  Mi*dleton*J- 

be  taken  as  speaking  from  the  death  of  the  testator.  At  the  1913 

death  of  the  testator,  this  land  could  not  be  regarded  as  money 

or  security.  The  principle  is  not  unlike  that  applied  in  Re  Dads  Mackenzie. 

(1901),  1 O.L.R.  7,  and  In  re  Clowes,  [1893]  1 Ch.  214.  These 

cases  are,  in  one  sense,  the  converse  of  this.  The  testator  there 

owned  land  at  the  date  of  his  will,  but  sold  it  before  his  death, 

taking  back  a mortgage  to  secure  a portion  of  the  purchase- 

money.  It  was  held  that  the  devisee  of  the  land  did  not  take  the 

mortgage,  as  it  was  personalty.  A fortiori,  after-acquired  land 

cannot  pass  under  a gift  of  personalty. 

There  is,  therefore,  no  escape  from  holding  that  there  was 
an  intestacy  as  to  this  land. 

The  next  question  is  as  to  the  widow ’s  rights.  As  she  elected, 
under  the  Devolution  of  Estates  Act,  to  take  her  third  in  this 
land  descended  in  lieu  of  dower,  the  remaining  two-thirds  would 
form  part  of  the  assets  of  the  estate.  As  the  land  was  subject 
to  the  mortgage,  her  one-third  would  be  subject  to  one-third  of 
the  mortgage. 

The  mortgage  having  been  paid  out  of  the  testator’s  person- 
alty, it  must  be  treated  as  being  an  investment  of  so  much  of 
the  personal  estate,  and  as  a subsisting  charge  upon  the  land, 
for  the  purpose  of  accounting. 

The  next  question  relates  to  the  rights  of  the  widow  as  an 
annuitant.  Is  her  right  limited  to  the  income?  I think  that 
Kimball  v.  Cooney  (1900),  27  A.R.  453,  is  in  point — shewing 
that  here  there  is  a gift  of  the  annuity,  and  that  the  subsequent 
clause  is  a mere  direction  to  the  executors,  and  does  not  cut 
down  the  annuitant’s  right  by  reason  of  the  failure  of  the  in- 
come. See  also  Carmichael  v.  Gee  (1880),  5 App.  Oas.  588. 

The  widow  is,  therefore,  entitled  to  receive  the  balance  of 
her  annuity ; and,  if  it  is  material,  resort  should  first  be  had  to 
the  proceeds  of  the  land  descended. 

As  there  is  a trust,  I do  not  think  that  the  arrears  of  annuity 
should  be  limited  to  six  years,  as  suggested  upon  the  argument. 

The  questions  submitted  may  be  answered  in  accordance  with 
this  opinion;  and  costs  will  come  out  of  the  estate. 

The  nephew’s  and  nieces  of  the  testator  appealed  from  the 
judgment  of  Middleton,  J. 

12 — 30  O.L.R. 
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October  28.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

George  Bell,  K.C.,  for  the  appellants,  argued,  first,  that 
the  Gallery  property  came  within  the  phrase  “securities  for 
money”  in  the  5th  and  7th  paragraphs  of  the  will;  and  that, 
consequently,  the  appellants  were  entitled  to  it  under  the  7th 
paragraph;  and,  secondly,  that  there  was  no  right  to  resort  to 
the  corpus  of  the  estate  in  order  to  make  up  the  full  complement 
of  the  widow’s  annuity;  and  he  referred  in  support  of  his  con- 
tentions to  Baker  v.  Baker  (1858),  6 H.L.C.  616. 

E.  P.  Clement,  K.C.,  for  the  executors  of  the  testator’s  widow. 
The  testator’s  intention  had  obviously  been  to  give  an  annuity 
of  $200  absolutely  to  the  widow;  and,  although  the  personalty 
proved  insufficient  to  pay  this,  the  legacy  should  not  fail,  since 
there  was  realty  not  specifically  disposed  of,  out  of  which  the 
deficiency  could  be  made  up : Carmichael  v.  Gee,  5 App.  Cas. 
588 ; Kimball  v.  Cooney,  27  A.R.  453.  Nor  did  the  Gallery  prop- 
erty come  within  the  phrase  “securities  for  money.” 

J.  W.  Elliott,  K.C.,  for  the  testator’s  executors,  submitted 
his  rights  to  the  Court. 

Bell,  in  reply. 

December  23.  Riddell,  J. : — The  testator  died  in  1889,  hav- 
ing made  his  last  will  and  testament,  of  which  the  important 
parts  are  as  follows:— 

“First,  I will  and  direct  that  my  executors  hereinafter 
named  shall  so  soon  after  my  decease  as  possible  pay  all  my  just 
debts  funeral  and  testamentary  expenses  out  of  my  personal 
estate. 

“Second,  I give  and  bequeath  unto  my  beloved  wife  Frances 
Mackenzie  all  my  household  furniture,  beds,  bedding,  stoves, 
cooking  utensils,  crockery  and  other  household  effects. 

“Third,  I give  and  devise  to  my  said  wife  Frances  Macken- 
zie the  house  and  lot  I now  own  in  the  said  town  of  Milton, 
being  composed  of  lot  number  twenty-five  in  block  number  three 
in  Martin  survey  in  the  said  town  of  Milton,  being  on  the  north 
side  of  Mill  street,  to  have  and  to  hold  the  same  to  and  for  her 
own  use  and  benefit  during  the  term  of  her  natural  life. 
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“Fourth,  I also  give  and  bequeath  unto  my  said  wife  an 
annuity  or  yearly  sum  of  $200  payable  half-yearly  during  the 
term  of  her  natural  life,  and  also  the  assurance  upon  my  life 
which  was  insured  for  her  benefit. 

“Fifth,  I will  and  direct  that  my  executors  shall  invest  and 
keep  invested  during  the  lives  of  my  wife  and  my  sister  Mary 
Ruddy  and  of  the  survivor  of  them  all  the  moneys  or  securities 
for  money  of  which  I shall  be  possessed  at  the  time  of  my  death, 
and  out  of  the  interest  or  profits  derived  therefrom  to  pay  the 
said  annuity  to  my  wife,  and  to  pay  the  residue  (if  any)  to  my 
said  sister,  and  in  case  my  said  sister  should  survive  my  wife 
then  my  executors  are  to  pay  the  whole  of  the  interest  upon  the 
moneys  invested  during  the  term  of  her  natural  life  to  my  said 
sister. 

‘ ‘ Sixth,  I give,  devise,  limit  and  appoint  unto  Hugh  Husband, 
John  Marshall  and  John  Fletcher,  my  executors  hereinafter 
named,  their  heirs  and  assigns,  subject  to  the  life  estate  herein- 
before devised  to  my  said  wife,  all  and  singular  the  said  lot  in 
the  said  town  of  Milton  hereinbefore  mentioned  and  described, 
to  have  and  to  hold  the  same  from  and  after  the  death  of  my 
said  wife  unto  and  to  the  use  of  the  said  Hugh  Husband,  John 
Marshall  and  John  Fletcher  (hereinafter  called  the  trustees  or 
trustee)  their  heirs  and  assigns  forever  upon  trust,  should  my 
said  sister  survive  my  wife,  to  lease  the  said  land  and  premises 
and  pay  the  rent  thereof  to  my  said  sister  during  her  natural 
life,  and  upon  trust  that  the  said  trustees  or  the  survivors  or 
survivor  of  them,  or  the  executors  of  such  survivor,  shall  as  soon 
after  the  death  of  my  said  wife  and  sister  as  to  them  may  seem 
advisable  sell  the  same  either  by  public  auction  or  private  con- 
tract and  may  buy  in  and  rescind  any  contract  of  sale  and  resell 
without  being  responsible  for  any  loss  occasioned  thereby,  and 
also  upon  trust  from  time  to  time  to  make,  do  and  execute  all 
proper  acts,  contracts,  deeds  and  assurances  for  carrying  such 
sale  or  sales,  lease  or  leases  into  complete  effect  as  they  or  he 
shall  think  fit.  And  I do  hereby  declare  that  the  said  trustee 
or  trustees  or  the  executors  or  the  survivor  of  them  shall  stand 
possessed  of  the  moneys  which  shall  arise  from  the  sale  herein- 
before directed  to  be  made  of  my  said  real  estate,  and  from  the 
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leasing  thereof  after  the  death  of  my  said  wife  and  sister,  upon 
trust  in  the  first  place  to  deduct  and  retain  all  costs,  charges  and 
expenses  which  they  or  he  shall  have  disbursed  or  incurred  in 
the  performance  of  the  aforesaid  trusts  or  in  relation  thereto. 
And  upon  trust  in  the  second  place  to  divide  the  residue  equally 
amongst  all  my  nephews  and  nieces. 

“Seventh,  I give  and  bequeath  unto  my  said  nephews  and 
nieces  all  the  moneys  and  securities  for  money  to  be  equally 
divided  amongst  them  after  the  death  of  my  said  wife  and  sister. 
The  children  of  any  of  my  said  nephews  or  nieces  who  may  have 
died  leaving  children,  to  be  entitled  to  and  receive  the  share 
which  their  parents,  if  living,  would  have  received. 

“I  appoint  Hugh  Husband,  John  Marshall,  and  John  Flet- 
cher, all  of  the  township  of  Nassagaweya,  in  the  said  county  of 
Halton,  farmers,  executors  of  this  my  will. 

“In  testimony  whereof,  I,  the  testator,  have  hereunto  set 
my  hand  and  seal  this  twenty-third  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-four.” 

There  was  no  residuary  clause. 

In  June,  1866,  the  testator  had  withdrawn  some  $1,200  of  his 
money  and  bought  therewith  the  equity  of  redemption  in  some 
real  estate  called  the  Gallery  property. 

The  sister  survived  the  testator  but  predeceased  the  widow, 
and  the  widow  died  in  June,  1912.  During  her  lifetime,  the 
interest  and  the  profits  of  the  money  left  by  the  testator  at  his 
death  were  not  sufficient  to  pay  the  sum  of  $200  annually  to  the 
widow. 

A motion  was  made  for  interpretation  of  the  will,  and  Mr. 
Justice  Middleton  made  an  order  thereon  which  is  now  appealed 
from  by  the  nephews  and  nieces  on  two  points  only : — 

1.  It  is  claimed  that  the  Gallery  property,  into  which 
the  testator  converted  some  of  his  money,  comes  within  the  words 
“securities  for  money”  in  the  5th  and  7th  paragraphs,  and  that 
accordingly  the  appellants  are  under  the  7th  paragraph  en- 
titled to  it. 

The  meaning  of  “securities  for  money”  has  been  considered 
both  here  and  in  England;  the  English  cases  may  be  found  by 
reference  to  Stroud’s  Judicial  Dictionary  sub  voce : some  of  our 
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own  in  Re  J.  H.  (1911),  25  O.L.R.  132.  A security  for  money, 
unless  something  is  found  to  modify  the  meaning,  means  ‘ ‘some- 
thing which  makes  the  payment  of  money  more  secure:”  Re 
J.  H..  25  O.L.R.  132;  Worts  v.  Worts  (1889),  18  O.R.  332. 

There  may  be  something  in  the  ease,  as  in  the  will  under  dis- 
cussion in  Re  J.  H.,  which  shews  that  the  testator  used  the 
expression  in  a peculiar  sense,  a sense  different  from  that  which 
is  usual  and  ordinary;  but,  in  the  absence  of  anything,  of  the 
kind,  the  words  must  be  given  their  ordinary  sense.  The  appeal 
must  fail  on  this  point. 

2.  Mr.  Justice  Middleton  has  held  that  “the  widow  is  en- 
titled to  receive  the  balance  of  her  annuity;  and,  if  it  is  mater- 
ial, resort  should  first  be  had  to  the  proceeds  of  the  land  de- 
scended.” The  widow  having  elected,  under  the  Devolution  of 
Estates  Act,  to  take  the  half  of  the  land  descended  in  lieu  of  her 
dower,  the  other  half  is  undisposed  of  and  descends  as  on  an 
intestacy.  The  appellants  represent  the  class  entitled  to  this 
half,  and  claim  that  their  land  should  be  exonerated. 

That  recourse  can  in  no  event  be  had  to  the  corpus  of  the 
fund  invested  under  clause  5 is  clear.  That  corpus  is,  specifi- 
cally and  not  by  way  of  residuary  gift,  bequeathed  to  the  appel- 
lants: Foster  v.  Smith  (1845),  1 Ph.  629;  Earle  v.  Bellingham 
(1857),  24  Beav.  445;  Addecott  v.  Addecott  (1861),  29  Beav. 
460;  Sheppard  v.  Sheppard  (1863),  32  Beav.  194;  In  re 
Matthews  Estate  (1881),  7 L.R.  Ir.  269. 

There  is  here  “a  gift  . . . importing  the  specific  bequest 

of  a sum  . . . accompanied  by  an  expression  of  his  intention 

that  that  sum  should  pass  intact  to  the  legatee: ” per  Lord 
Watson  in  Carmichael  v.  Gee,  5 App.  Cas.  588,  at  p.  598. 

But  full  effect  must  be  given  to  the  express  and  specific 
bequest  of  an  annuity  contained  in  the  fourth  clause,  so  far  as 
that  is  possible. 

Where  an  amount  is  given  in  general  terms,  followed  by  the 
creation  of  a fund  out  of  the  income  of  which  the  amount  is  to 
be  paid,  it  is  a matter  of  interpretation  of  the  wording  of  the 
particular  will  whether  the  annuitant  is  confined  to  that  income. 

It  may  be  that  the  will  is  so  worded  that  the  Court  interprets 
it  as  meaning  that  the  annuitant  is  entitled  for  life  to  the  income 
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of  a fund  and  nothing  else.  Such  was  Baker  v.  Baker,  6 H.L.C. 
616,  and  there  are  many  such  cases. 

But  the  more  usual  case  is  the  gift  of  an  amount  with  a 
direction  to  form  a fund  wherewith  to  pay  it,  without  any  indica- 
tion that  the  annuitant  is  so  to  be  limited.  In  that  case  the 
amount  becomes  payable  out  of  the  estate  not  specifically  be- 
queathed (including  the  corpus  of  the  fund,  if  that  be  not 
bequeathed  specifically,  but  as  a residue)  : Gee  v.  Mahood  ( 1879) r 
11  Ch.  D.  891 ; S.  C.,  sub  nom.  Carmichael  v.  Gee,  5 App.  Cas. 
588. 

There  are  many  such  cases  in  England  and  Ireland  mentioned 
in  Theobald  on  Wills,  Can.  ed.,  p.  508,  and  in  Ontario,  pp.  5126, 
512c.  To  these  I add  Re  Plaetzer  Estate  (1911),  2 O.W.N.  1143. 

The  deficiency,  therefore,  should  be  paid  out  of  the  estate  not 
specifically  disposed  of  and  out  of  that  only. 

I understand  that  the  Gallery  property,  which  is  not  specifi- 
cally disposed  of,  is  sufficient  to  pay  all  the  deficit ; if  so,  the 
order  appealed  from  is  wholly  right. 

The  appeal  should  be  dismissed  with  costs  to  be  paid  by  the 
appellants. 

Leitch,  J. : — I agree. 

Sutherland,  J. : — An  appeal  from  the  judgment  of  Middle- 
ton,  J.,  dated  5th  June,  1913,  on  a motion  for  the  determination 
of  certain  questions  arising  in  the  administration  of  this  estate. 
It  being  admitted  on  all  hands  that  the  Gallery  property  is 
sufficient  in  value  to  enable  the  arrears  of  the  annuity  in  question 
to  be  paid,  the  important  questions  on  the  original  motion  were, 
and  upon  this  appeal  are,  as  to  whether  there  was  an  intestacy 
as  to  this  property,  and  as  to  whether  it  can  be  resorted  to  for 
the  purpose  of  paying  the  said  arrears.  It  is,  I think,  clear 
that,  the  property  having  been  purchased  by  the  testator  subse- 
quent to  the  date  of  the  will,  no  clause  therein  providing  for  its 
disposition  otherwise,  and  there  being  no  residuary  clause 
therein,  there  was  an  intestacy  as  to  the  property,  as  determined 
by  Middleton,  J. 

The  fourth  clause  of  the  will  is  a follows:  “I  also  give  and 
bequeath  unto  my  said  wife  an  annuity  or  yearly  sum  of  $200 
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payable  half-yearly  during  the  term  of  her  natural  life.”  It  is 
plain  under  this  language  that  the  annuity  is  a charge  upon  the 
whole  estate,  unless  restricted  in  its  payment  by  some  other 
clause  in  the  will. 

The  fifth  clause  of  the  will  is  as  follows:  “I  will  and  direct 
that  my  executors  shall  invest  and  keep  invested  during  the 
lives  of  my  wife  and  my  sister  Mary  Ruddy  and  of  the  survivor 
of  them  all  the  moneys  or  securities  for  money  of  which  I shall 
be  possessed  at  the  time  of  my  death,  and  out  of  the  interest  or 
profits  derived  therefrom  to  pay  the  said  annuity  to  my  wife, 
and  to  pay  the  residue  (if  any)  to  my  said  sister,  and  in  case 
my  said  sister  should  survive  my  wife  then  my  executors  are  to 
pay  the  whole  of  the  interest  upon  the  moneys  invested  during 
the  term  of  her  natural  life  to  my  said  sister.  ’ ’ 

There  is  not  in  this  clause,  or  elsewhere,  any  statement  that, 
unless  the  interest  or  profits  derived  from  the  investment  of 
the  moneys  or  securities  for  money  is  insufficient  to  pay  the 
annuity,  it  will  in  part  abate.  There  is,  however,  in  paragraph 
7 of  the  will,  which  is  as  follows — “I  give  and  bequeath  unto  my 
said  nephews  and  nieces  all  the  moneys  and  securities  for  money 
to  be  equally  divided  amongst  them  after  the  death  of  my  said 
wife  and  sister” — a clear  expression  of  intention  on  the  part  of 
the  testator  that  the  ‘ ■ ■ moneys  and  securities  for  money  ■ ’ are  not 
to  be  impaired,  but  kept  intact  until  the  death  of  the  wife  and 
sister  so  as  to  be  available  for  equal  division  thereafter  amongst 
the  nephews  and  nieces. 

The  annuity  deficiency  cannot,  therefore,  properly  be  made 
payable  out  of  the  ‘ ‘ moneys  and  securities  for  money.  ’ j It  can, 
however,  be  made  payable  out  of  the  Gallery  property,  as  already 
determined. 

Middleton,  J.,  has  rightly  decided  that  the  widow  is  “entitled 
to  receive  the  balance  of  her  annuity.”  He  does  not  expressly 
say  that  resort  could  be  had  for  the  payment  of  such  balance  to 
the  portion  of  the  estate  comprised  in  the  term  “moneys  and 
securities  for  money.”  He  does  say,  however,  that,  “if  it  is 
material,  resort  should  first  be  had  to  the  proceeds  of  the  land 
descended,”  namely,  the  Gallery  property. 

As,  apart  from  the  question  whether  there  was  an  intestacy 
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as  to  this  property  or  not,  the  main  question  was  whether  resort 
could  be  had  to  it  for  the  payment  of  the  arrears  of  the  annuity, 
and  he  has  expressly  found  that  it  could,  and  that  indeed  it 
should  be  first  resorted  to  for  that  purpose,  I think  the  appeal 
should  be  dismissed  with  costs. 

If  necessary,  or  of  importance,  the  judgment  can  be  amended 
so  as  to  make  it  clear  that  the  arrears  of  annuity  are  not  to  be 
payable  out  of  the  moneys  and  securities  for  money. 

Mulock,  C. J.Ex.  : — Appeal  from  the  judgment  of  Middleton, 
J.,  construing  the  testator’s  will. 

The  testator  bequeathed  an  annuity  of  $200  to  his  widow 
for  the  term  of  her  natural  life;  and  the  questions  involved  in 
this  appeal  arise  in  respect  of  a yearly  deficiency  in  the  amounts 
paid  to  her  by  the  testator’s  executors  on  account  of  such 
annuity. 

The  will  was  made  on  the  23rd  June,  1884,  and  the  testator 
died  on  the  13th  October,  1889.  The  following  are  extracts  from 
such  portions  of  his  will  as  concern  the  annuity: — 

“Fourth,  I also  give  and  bequeath  unto  my  said  wife  an 
annuity  or  yearly  sum  of  $200  payable  half-yearly  during  the 
term  of  her  natural  life,  and  also  the  assurance  upon  my  life 
which  was  insured  for  her  benefit. 

“Fifth,  I will  and  direct  that  my  executors  shall  invest  and 
keep  invested  during  the  lives  of  my  wife  and  my  sister  Mary 
Ruddy  and  of  the  survivor  of  them  all  the  moneys  or  securities 
for  money  of  which  I shall  be  possessed  at  the  time  of  my  death, 
and  out  of  the  interest  or  profits  derived  therefrom  to  pay  the 
said  annuity  to  my  wife,  and  to  pay  the  residue  (if  any)  to  my 
said  sister,  and  in  case  my  said  sister  should  survive  my  wife  then 
my  executors  are  to  pay  the  Whole  of  the  interest  upon  the 
moneys  invested  during  the  term  of  her  natural  life  to  my  said 
sister.  ’ ’ 

Then,  after  devising  certain  real  estate,  the  will  proceeds : 
‘ ‘ Seventh,  I give  and  bequeath  unto  my  said  nephews  and  nieces 
all  the  moneys  and  securities  for  money  to  be  equally  divided 
amongst  them  after  the  death  of  my  said  wife  and  sister.” 

The  will  contained  no  residuary  clause. 
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After  making  his  will,  the  testator  purchased,  at  the  price 
of  $2,200,  certain  real  estate  known  as  the  Gallery  property, 
which  at  the  time  of  the  purchase  was  incumbered  to  the  extent 
of  $1,000.  The  difference  between  that  amount  and  the  purchase- 
price  the  testator  paid  in  cash,  and  the  mortgage  remained 
unpaid  up  to  the  time  of  his  death,  and  was  paid  off  by  his 
executors  out  of  the  moneys  of  the  testator  which  had  come  to 
their  hands.  These  two  sums  withdrawn  from  his  moneys  so 
reduce  the  amount  thereof  that  the  balance  of  his  “ moneys  or 
securities  for  money,  ’ ’ remaining  in  his  executors 9 hands,  proved 
insufficient  to  meet  the  widow’s  annuity  of  $200,  and  we  are 
asked  to  say  whether  the  widow’s  estate  (she  having  since  died) 
is  entitled  to  look  to  the  corpus,  if  any,  and,  if  so,  what  portion 
of  his  estate,  in  respect  of  the  deficiency. 

The  testator  died  intestate  as  regards  the  Gallery  property, 
and  the  executors  sold  it.  The  widow  electing,  under  the  Devo- 
lution of  Estates  Act,  to  take  one  half  of  the  purchase-money  in 
lieu  of  dower,  that  amount  was  paid  to  her,  and  the  other  half 
was  retained  by  the  executors  to  be  dealt  with  as  undisposed  of 
assets. 

The  first  point  to  determine  is,  what  was  bequeathed  to  the 
widow;  was  it  the  income  derivable  from  a certain  fund  during 
her  lifetime  limited  to  $200,  or  was  it  a definite  annual  sum  of 
$200  for  the  term  of  her  life?  The  language  of  clause  4,  in  my 
mind,  admits  of  no  doubt.  The  testator  says:  “I  also  give  and 
bequeath  unto  my  said  wife  an  annuity  or  yearly  sum  of  $200 
payable  half-yearly  during  the  term  of  her  natural  life.  ’ ’ Stand- 
ing alone  this  is  a gift  of  a definite  annual  sum,  and  not  a sum 
to  be  taken  through  the  medium  of  an  investment,  and,  unless 
controlled  by  other  provisions  of  the  will,  would  be  payable 
out  of  any  assets  not  otherwise  disposed  of. 

Then  follow  the  provisions  of  clause  5,  which  direct  the  execu- 
tors to  invest  and  keep  invested  during  the  lives  of  his  widow 
and  sister  and  the  survivor  of  them,  not  a portion,  but  “all  the 
moneys  or  securities  for  money”  of  which  the  testator  should  be 
possessed  at  the  time  of  his  death,  and  out  of  the  interest  or 
profits  derived  therefrom  to  pay  the  said  annuity.  The  language 
of  this  clause  is  equally  plain.  All  the  testator’s  moneys  and 
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securities  for  money  are  to  be  kept  invested  throughout  the  whole 
lifetime  of  the  widow  and  sister  and  of  the  survivor,  and  the 
annuity  is  to  be  a first  charge  on  such  income  or  profits.  But 
the  income  or  profits  are  not  declared  to  be  the  only  source  of 
payment,  and  nowhere  does  the  testator  indicate  an  intention  to 
limit  the  half-yearly  payments  to  the  widow  to  the  then  income 
or  profits  of  the  fund. 

Thus,  it  seems  to  me,  that  the  bequest  to  the  widow  was  the 
fixed  sum  of  $200  a year,  and  not  merely  income  or  profits  deriv- 
able from  a certain  fund  limited  always  to  $200  a year. 

As  to  the  deficiency,  I am  of  opinion  that  resort  cannot  be 
had  to  any  of  the  ‘ 4 moneys  or  securities  for  money  ’ ’ mentioned 
in  the  testator’s  will,  for  the  reason  that  the  will  discloses  the 
testator’s  intention  that  all  of  his  “moneys  or  securities  for 
money”  shall  ultimately  go  in  their  integrity  to  his  nephews 
and  nieces.  The  whole  of  these  “moneys  or  securities  for 
money”  are  to  be  invested  and  kept  invested  during  the  lifetime 
of  the  widow  and  sister  and  the  survivor,  and  on  her  death  the 
whole  fund,  unimpaired  by  any  deductions,  is  given  to  the  testa- 
tor’s nephews  and  nieces. 

Where  a will  shews  an  intention  that  a fund,  the  income  of 
which  is  charged  with  payment  of  a fixed  annual  sum,  shall  be 
maintained  in  its  integrity  during  the  currency  of  the  annuity, 
and  then  is  to  go  over  in  its  integrity  to  others,  the  annuitant  is 
not  entitled  to  resort  to  the  corpus  in  respect  of  any  deficiency : 
Wright  v.  Callender  (1852),  2 DeG.  M.  & G.  652. 

The  next  question  is,  whether  the  money  in  the  hands  of  the 
executors,  derived  from  the  sale  of  the  Gallery  property,  may  be 
resorted  to,  and  the  appellants  rely  on  Baker  v.  Baker , 6 H.L. 
C.  616,  as  an  answer  to  such  claim.  The  facts,  however,  of  that 
case  make  it  inapplicable.  There  the  testator  gave  the  whole  of 
his  estate  to  his  trustees  in  trust  to  convert  the  same  into  money 
and  invest,  and  out  of  the  dividends  or  interest  arising  from  such 
investments  to  pay  to  his  widow  a fixed  annual  sum,  and  on  her 
death  the  trustees  were  to  stand  possessed  of  the  whole  of  such 
investments  in  trust  for  others.  Thus  the  whole  fund,  subject 
to  the  charge  on  the  dividends  or  interest,  was  given  to  others, 
indicating  the  testator’s  intention  that  the  annuitant  should  not 
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have  the  right  to  resort  to  any  of  the  corpus  of  that  fund  in 
respect  of  her  (annuity. 

But  in  the  present  case  there  is  a fund  in  the  executors’ 
hands  which  the  testator  has  not  disposed  of;  and,  therefore, 
Baker  v.  Baker , ante , is  inapplicable  in  regard  to  the  claims  now 
made  on  that  fund,  though  it  is  authority  for  excluding  the 
claim  on  the  “ moneys  or  securities  for  money”  fund.  That  an 
undisposed  of  fund  may  be  resorted  to  for  the  purpose  of  paying 
an  annuity,  which,  as  here,  is  charged  generally  on  the  testator’s 
estate  not  otherwise  disposed  of,  admits  of  no  doubt:  May  v. 
Bennett  (1826),  1 Russ.  370;  Wright  v.  Callander,  ante;  Car- 
michael v.  Gee,  5 App.  'Cas.  588,  at  p.  597. 

In  the  present  case,  whilst  payment  of  the  annuity  is  specially 
charged  on  the  income  of  a certain  fund,  it  remains  also  a gen- 
eral charge  on  the  whole  of  the  testator’s  undisposed  of  estate; 
and,  the  testator  having  died  intestate  as  to  the  Gallery  prop- 
erty, the  balance  of  the  purchase-money  remaining,  after  pay- 
ment to  the  widow  of  her  share  and  after  recouping  the  fund 
its  proper  proportion  of  the  amount  advanced  in  payment  of  the 
mortgage,  is  chargeable  with  the  deficiency  in  respect  of  the 
annuity.  That  balance  must  be  dealt  with  as  realty.  The  source 
from  which  it  came  was  realty  at  the  time  of  the  testator’s  death, 
and  therefore  did  not  pass  as  part  of  his  ‘ moneys  or  securities 
for  money.” 

The  primary  meaning  of  “securities  for  money”  is  money 
secured  on  property:  Murphy  v.  Doyle  (1892),  29  L.R.  Ir.  333; 
and  there  is  nothing  to  shew  that  the  testator  used  those  words 
in  any  other  sense. 

For  these  reasons,  I think  the  appeal  should  be  allowed  as  to 
that  portion  of  the  order  which  authorises  payment  of  the  de- 
ficiency out  of  the  corpus  of  the  testator’s  “moneys  or  securities 
for  money,”  but  in  other  respects  should  be  dismissed. 

The  executors  are  entitled  to  the  costs  of  the  appeal ; no  costs 
to  the  other  parties. 
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Appeal  dismissed ; Mulock,  C.J.Ex.,  dissenting  in  part. 
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[APPELLATE  DIVISION.] 

Matthewson  v.  Burns. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Option  of  Purchase 
Contained  in  Lease  not  under  Seal — Authority  of  Agent  of  Vendor — 
Approval  of  Vendor — Attempted  Revocation  by  Vendor’s  Devisee — In- 
effectiveness— Consideration  for  Option — Rent  Reserved — Acceptance 
by  Lessee  of  New  Lease — Inconsistency  with  Right  of  Purchase — 
Waiver — Estoppel — Provision  in  New  Lease  for  Forfeiture  on  Non- 
performance of  Condition  by  Lessee — Right  Exercisable  only  at  Option 
of  Lessor. 

By  a written  agreement,  not  under  seal,  dated  the  30th  April,  1910,  exe- 
cuted by  H.  in  the  name  of  B.,  H.  having  a power  of  attorney  from  B., 
B.’s  house  and  land  were  leased  to  the  plaintiff  for  a term  to  begin  on 
the  1st  June,  1910,  and  to  extend  to  the  30th  April,  1913,  and  the 
plaintiff  was  to  have  the  option  of  purchasing  at  any  time  on  or  before 
the  expiration  of  the  lease  for  the  sum  of  $2,800.  The  plaintiff  went 
into  possession  and  occupied  the  house  and  land.  B.  died  on  the  28th 
January,  1911,  leaving  a will  by  which  he  devised  the  house  and  land  to 
the  defendant,  his  brother.  On  the  1st  May,  1911,  the  defendant  gave 
the  plaintiff  written  notice  of  the  withdrawal  or  revocation  of  the  op- 
tion to  purchase.  On  the  10th  March,  1913,  a lease  (not  under  seal)  of 
the  house  and  land  from  the  defendant  to  the  plaintiff  was  executed  by 
both  parties.  The  lease  was  for  twelve  months  commencing  on  the 
1st  May,  1913.  On  the  29th  April,  1913,  the  plaintiff  tendered  to  the 
defendant  a conveyance  of  the  land  for  execution  and  the  sum  of  $2,800, 
mentioned  in  the  option,  less  the  amount  due  upon  a mortgage;  and, 
the  defendant  refusing  to  convey  or  accept  the  money,  the  plaintiff 
brought  this  action  for  specific  performance,  alleging  the  offer  or  op- 
tion and  its  acceptance  by  her: — • 

Held,  upon  the  evidence,  that  H.  had  authority  to  give  the  option  and  that 
it  was  approved  by  B. 

Held,  however,  that  the  lease  of  the  10th  March,  1913,  was  inconsistent 
with  the  exercise  by  the  plaintiff  of  the  right  to  purchase,  and  by  ac- 
cepting it  she  waived  her  right,  and  was  not  entitled  to  enforce  it. 

Judgment  of  Boyd,  C.,  reversed. 

Per  Mulock,  C.J.Ex. — The  plaintiff’s  acceptance  of  the  new  lease  was  an 
abandonment  by  her  of  any  interest  in  the  land  which  would  be  incon- 
sistent with  the  relationship  of  landlord  and  tenant  created  by  it;  and 
the  plaintiff,  by  signing  the  new  lease,  induced  the  defendant  to  alter 
his  position,  whereby  he  acquired  new  rights,  and  she  could  not  be  al- 
lowed to  assert  a claim  that  would  destroy  these  rights. 

Per  Riddell,  J. : — The  option  was  not  revocable  and  the  notice  of  with- 
drawal was  inoperative.  There  is  no  authority  for  the  contention  of 
the  defendant  that  the  option  to  purchase  was  a distinct  and  separate 
offer  without  consideration,  and  therefore  revocable.  In  case  of  an 
agreement  allowing  a lessee  to  purchase  the  fee  at  a specified  sum,  the 
law  intends  that  the  rent  was  fixed  at  the  amount  reserved  as  an  in- 
ducement to  the  purchase. 

Davis  v.  Shaw  (1910),  21  O.L.R.  474,  explained  and  distinguished. 

The  American  eases  deciding  that  an  option  to  purchase  contained  in  a 
lease  is  not  revocable,  although  in  most  of  them  the  leases  were  under 
seal,  are  not  grounded  upon  that  fact. 

Review  of  the  American  authorities. 

The  plaintiff  could  not  take  advantage  of  a clause  in  the  lease  of  the  10th 
March,  1913,  providing  that  she  should  replace  a fence  upon  the  de- 
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mised  premises  on  or  before  1st  May,  1913,  and  that  in  default  the  lease 
should  be  null  and  void;  the  effect  was  that  the  lease  was  voidable  only 
at  the  option  of  the  lessor;  and  the  defendant  was  not  desirous  of 
avoiding  the  lease — he  was  affirming  it. 

Action  for  specific  performance  of  a contract  for  the  sale  by 
the  defendant’s  testator  to  the  plaintiff  of  a house  and  land  in 
the  city  of  Ottawa. 

The  action  was  tried  'before  Boyd,  C.,  without  a jury  at 
Ottawa. 

G.  F.  Henderson,  K.C.,  for  the  plaintiff. 

W.  C.  McCarthy,  for  the  defendant. 


1913 

Matthew - 
SON 

v. 

Burns. 


June  20.  Boyd,  C. : — I think  that  credit  must  be  given  to  the 
evidence  of  W.  0.  Hurdman,  who  acted  as  agent  for  the  owner 
of  the  land  in  question,  Thomas  A.  Bums,  under  power  of 
attorney  dated  the  4th  September,  1909.  Bums,  the  owner,  un- 
married and  an  invalid,  was  living  in  a hospital  at  the  time  he 
arranged,  through  the  intervention  of  his  agent  Hurdman,  to 
lease  his  house  and  land  to  the  plaintiff.  The  terms  arranged 
were  in  writing  and  signed  by  both  parties.  The  term  was  to 
begin  on  the  1st  June,  1910,  and  to  extend  to  the  last  day  of 
April,  1913,  and  the  plaintiff  was  to  have  the  option  of  purchas- 
ing at  any  time  on  or  before  the  expiration  of  the  lease,  for  the 
sum  of  $2,800.  This  paper  is  dated  the  30th  April,  1910,  and 
was  signed  by  Hurdman  as  attorney  for  the  owner  on  that  day, 
and  this  was  communicated  by  telephone  to  the  plaintiff,  who 
was  at  Montreal.  Burns  agreed  that  it  would  be  enough  if  the 
plaintiff  signed  on  her  return,  and  this  she  did  the  first  week 
in  June.  Possession  was  taken  by  her  on  the  11th  and  12th 
June,  and  rent  was  duly  paid. 

Burns,  forgetful  apparently  of  the  dealing  between  the  plain- 
tiff and  his  agent,  on  the  6th  May,  1910,  signed  a lease  of  the 
same  house  to  Mrs.  Constantineau,  for  six  months,  at  the  same 
rent,  $25,  and  with  option  to  purchase  (no  price  being  named, 
however).  A letter,  dated  the  7th  May,  1910,  written  by  Burns 
to  Hurdman,  was  received  by  the  latter,  in  these  words:  “The 
other  day  I gave  you  a power  of  attorney  to  act  for  me  in  con- 
nection with  my  property,  on  the  understanding  that  you  would 
not  sell  or  dispose  of  any  of  it  unless  first  approved  of  by  me. 
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I hereby  revoke  any  power  of  attorney  given  by  me  to  you,  and 
you  are  hereby  notified  accordingly.  Since  seeing  you,  I have 
rented  the  place  till  fall  with  option  of  purchase.  Thanking  you 
for  your  kindness.” 

Hurdman  forthwith  repaired  to  the  hospital  and  saw  Burns 
and  shewed  the  letter.  Burns  spoks  about  some  crooked  work 
going  on,  and  Hurdman  had  typewritten  at  the  bottom  of  the 
letter  these  words,  “I  hereby  cancel  the  above  letter,”  which 
Burns  signed,  on  the  evening  of  the  day  that  the  letter  reached 
Hurdman. 

A letter,  dated  the  11th  May,  signed  by  Thomas  A.  Burns, 
was  sent  to  Mrs.  Constantineau,  in  these  words:  “I  regret  to 
inform  you  that  my  agent  had  rented  my  house  134  Stewart 
street  previous  to  your  renting  from  me,  and  to  inform  you  that 
you  cannot  have  it.  Enclosed  you  will  find  my  cheque  for  $25, 
being  the  amount  you  paid  in  advance.  ’ ’ 

Mr.  Burns  was  aware  of  the  lease  to  the  plaintiff  and  its 
terms,  and  there  is  found  in  a book  kept  in  his  own  writing  a 
page  headed:  “Mrs.  M.  Matthewson:  rent  134  Stewart  street 
from  1st  June  at  $25  per  month.”  It  contains  entries  of  pay- 
ments of  rent  down  to  the  30th  November,  1910,  after  which  it 
is  transferred  to  a pass-book  (not  in  evidence). 

Mr.  Bums  died  on  the  28th  January,  1911,  leaving  a will  by 
which  he  devised  the  house  and  land  to  his  brother,  the  defen- 
dant. 

The  plaintiff  took  a lease  of  the  house  from  the  defendant, 
dated  the  10th  March,  1913,  to  commence  on  the  1st  May,  for 
twelve  months,  at  the  rate  of  $30  a month  rent,  i,e.,  the  day  after 
the  first  lease,  with  the  option,  expired  (viz.,  the  30th  April, 
1913).  It  is  disputed  whether  she  spoke  of  the  exercise  of  the 
option  at  the  time  when  this  last  lease  was  made ; but  she  signed 
without  advice  as  to  her  rights,  and  with  no  intention  of  waiving 
the  privilege  of  purchasing.  The  defendant  and  his  solicitor 
were  under  the  impression  that  the  option  to  purchase  was  re- 
vocable ; and,  claiming  that  it  had  not  been  accepted  by  the 
plaintiff,  they  served  notice  of  withdrawal,  by  letter  without 
date,  but  in  an  envelope  post-marked  the  1st  May,  1911.  The  de- 
fendant in  his  defence  admits  that  on  the  29th  April,  1913,  the 
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plaintiff  tendered  a conveyance  of  the  land  for  signature  and  the 
balance  of  the  price,  $2,800,  after  deducting  the  amount  due  on  a 
mortgage.  Even  if  there  had  been  no  prior  statement  of  inten- 
tion to  act  on  the  option,  and  even  if  it  were  revocable,  this  act 
would  be  sufficient  to  shew  that  the  plaintiff  claimed  to  exercise 
the  right  within  the  allotted  time. 

The  defence  is  based  on  a denial  of  the  authority  of  the  agent 
to  execute  the  lease  with  the  option  at  $2,800 ; that  the  option  was 
not  under  seal  and  revocable,  and  was  also  withdrawn  before 
acceptance;  that  specific  performance  should  not  be  granted 
because  the  price  is  inadequate  and  the  agreement  made  im pro- 
vidently; that,  if  the  plaintiff  had  an  option,  she  waived  it  (pre- 
sumably by  executing  the  lease  of  the  10th  March,  1913). 

The  action  was  begun  on  the  1st  May,  1913. 

Upon  the  defences  raised  in  the  pleadings,  the  plaintiff  should 
succeed.  Both  parties  agree  that  the  deceased  was  well  able  to 
transact  business,  though  physically  disabled  from  attending  to 
details  in  person. 

No  case  is  made  as  to  inadequacy  or  improvidence.  The  evi- 
dence given  as  to  the  present  values  does  not  assist,  because  the 
prices  of  land  began  to  go  up  in  the  fall  of  1910.  In  1909,  one 
witness  was  ready  to  offer  $3,500  for  it,  but  it  was  then  valued 
at  $4,000.  The  testator  told  the  witness  Hurdman,  his  agent, 
that  the  best  he  had  been  offered  for  it  was  $2,700.  The  fall 
before,  he  had  told  the  plaintiff  that  he  was  willing  to  take  $2,800 
for  the  place;  and  she,  When  the  lease  was  made,  was  willing  to 
pay  that  at  the  end  of  the  term,  and  would  not  have  taken  the 
lease  unless  on  that  condition.  The  price,  as  things  were  in  1910, 
was  not  so  low  as  to  give  rise  to  any  suspicion  of  unfair  dealing. 

The  option  being  obtained  as  I have  said,  it  follows  that  it  was 
not  given  without  consideration,  and  that  it  is  not  a revocable 
concession  terminable  at  the  will  of  the  landlord.  I base  this 
conclusion  on  the  line  taken  in  American  authorities  discussed 
by  Falconbridge,  C.J.K.B.,  in  Davis  v.  Shaw  (1910),  21  O.L.R. 
474,  at  p.  481.  The  agreement  to  pay  rent  and  the  payment  of 
rent  under  the  lease  (though  not  under  seal)  is  applicable  to  the 
whole  agreement.  The  lease  for  the  term  would  not  have  been 
taken  by  the  plaintiff  unless  it  was  accompanied  by  the  option, 
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and  the  whole  contract  stands  or  falls  together : one  part  cannot 
be  separated  and  eliminated  at  the  will  of  the  landlord;  the  right 
to  buy  exists,  exercisable  at  any  time  during  the  period  specified : 
Fyke  v.  Northwood  (1838),  1 Beav.  152. 

There  is  no  evidence  of  any  waiver  by  the  plaintiff  of  the 
option  to  purchase.  The  taking  of  a new  lease  to  begin  at  the 
termination  of  the  other  was  merely  a provident  act  in  case  she 
did  not  think  fit  to  purchase.  Had  she  elected  to  purchase  dur- 
ing the  former  lease,  that  would  ipso  facto  have  determined  the 
relation  of  landlord  and  tenant,  and  a new  relation  of  vendor 
and  purchaser  would  have  arisen.  None  other  follows  in  regard 
to  the  second  lease ; it  did  not  become  operative,  on  the  plaintiff 
electing  to  purchase  at  the  end  of  the  first  term. 

Next  and  last,  as  to  the  power  of  the  agent  to  enter  into  a 
contract  giving  the  option  to  purchase.  He  acted  under  a power 
of  attorney  most  comprehensive  in  its  terms:  power  was  given 
to  let,  set,  manage,  and  improve  the  lands ; to  sell  and  absolutely 
dispose  of  the  lands  “as  and  when  he  shall  think  fit;”  he  shall 
execute  and  do  all  such  things  as  he  shall  see  fit  for  any  of  the 
said  purposes ; and  generally  to  act  in  relation  to  the  estate,  real 
and  personal,  as  fully  and  effectually  in  all  respects  as  the  prin- 
cipal could  do  personally. 

These  ample  powers  per  se  would  cover  selling  by  way  of 
option  during  the  term  at  a fixed  price.  The  option  is  a possible 
prospective  sale,  and  is  a manner  of  dealing  which  was  not  for- 
eign to  the  way  in  which  Burns  himself  managed  the  property. 
Besides,  Burns  was  told  of  this  very  arrangement  with  the  plain- 
tiff, and  in  fact  ratified  it  by  his  letter  of  the  11th  May,  1910. 

It  was  further  urged  that  there  had  been  a revocation  of  the 
power  of  attorney.  That,  however,  was  an  act  which  was  itself 
revoked  and  cancelled  by  Burns  on  the  same  day  that  the  agent 
was  informed  of  the  revocation.  There  was  no  withdrawal  of  the 
signed  and  sealed  power  of  attorney,  which  remained  always 
with  the  agent,  and  Burns  recognised  the  tenancy  created  under 
that  power,  on  till  his  death,  by  the  receipt  of  rent.  Another  an- 
swer to  this  contention  is,  that  the  first  lease  had  been  made  and 
signed  by  the  agent  before  this  attempted  revocation  took  place. 

On  all  grounds,  therefore,  I think  that  the  plaintiff  is  entitled 
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to  specific  performance,  with  costs.  There  will  be  the  usual 
reference  as  to  the  amount,  if  desired  and  if  the  parties  cannot 
agree. 

The  defendant  appealed  from  the  judgment  of  Boyd,  C. 

November  10  and  11.  The  appeal  was  heard  by  Mulock, 
C.J.Ex.,  Riddell,  Sutherland,  and  Leitch,  JJ. 

W.  C.  McCarthy , for  the  defendant,  the  appellant,  argued 
that  the  judgment  of  the  learned  trial  Judge  was  not  according 
to  the  weight  of  evidence,  and  'referred  to  the  following  cases: 
Maltezos  v.  Brouse  (1911),  2 O.W.N.  990,  following  Davis  v. 
Shaw , 21  O.L.R.  474;  Miller  v.  Allen  (1912),  4 O.W.N.  346,  a 
case  which,  it  was  submitted,  was  on  all  fours  with  the  case  at 
bar.  Dyke  v.  N orthwood,  1 Beav.  152,  cited  by  the  learned  trial 
Judge,  is  distinguishable.  He  also  referred  to  Pry  on  Specific 
Performance,  5th  ('Can.)  ed.,  sec.  865  (p.  424)  ; Green  v.  Low 
(1856),  22  Beav.  625;  Savereux  v.  Tourangeau  (1908),  16  O.L.R. 
600,  per  Riddell,  J.,  at  pp.  606-610,  following  Dickinson  v. 
Dodds  (1876),  2 Ch.  D.  463.  He  also  referred  to  Mr.  C.  B. 
Labatt’s  article  on  the  Law  of  Options,  36  Can.  L.J.  621  et  seq., 
and  the  American  cases  there  cited;  Gceanic  Steam  Navigation 
Co.  v.  Sutherberry  (1880),  16  Ch.  D.  236;  Bradley  v.  Elliott 
(1906),  11  O.L.R.  398,  402. 

G.  F.  Henderson,  K.C.,  for  the  plaintiff,  the  respondent, 
argued  that  the  execution  of  the  lease  by  the  plaintiff  was  not  an 
abandonment  of  her  option,  which  was  asserted  by  her,  as  shewn 
by  the  evidence.  The  lease  was  executed  without  independent 
advice.  [Riddell,  J.,  referred  to  Gretton  v.  Haward  (1818),  1 
Swanst.  409,  425,  on  the  question  of  election.]  There  is  no  ques- 
tion of  election  here.  The  execution  of  a lease  by  a person  hold- 
ing an  option  to  purchase  does  not  compel  the  lessee  to  elect 
between  the  lease  and  the  option.  On  this  point  it  is  submitted 
that  the  reasoning  of  the  trial  Judge  is  correct.  The  revocability 
of  the  option  depends  on  the  question  of  whether  or  not  there 
was  a sufficient  consideration  to  support  it,  as  I submit  is  shewn 
by  the  authorities : see  Davis  v.  Shaw,  supra,  and  American  cases 
there  cited;  also  obiter  per  Middleton,  J.,  in  Miller  v.  Allen, 
supra,  at  p.  348.  A consideration  which  is  not  expressed  may 
13 — 30  O.L.R. 
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be  implied:  Dart  on  Vendors  and  Purchasers,  7th  ed.,  p.  1013. 
The  Oceanic  Steam  Navigation  Co.  case,  referred  to  by  the  appel- 
lant, is  distinguishable,  and  Savereux  v.  Tourangeau  is  consist- 
ent with  the  respondent’s  position. 

McCarthy , in  reply. 


December  23.  Mulock,  C. J.Ex.  : — This  action  is  for  specific 
performance,  and  was  tried  by  the  learned  Chancellor,  who 
found  for  the  plaintiff,  and  the  defendant  appeals  from  the  judg- 
ment. 

It  appears  that  Thomas  A.  Burns  (since  deceased)  owned  a 
certain  house  property  in  the  city  of  Ottawa,  being  premises  No. 
134  Stewart  street,  and,  by  agreement  in  writing,  not  under  seal, 
bearing  date  the  30th  April,  1910,  leased  the  same  for  a term  of 
thirty-five  months,  expiring  on  the  30th  April,  1913,  at  a certain 
rental.  This  agreement  also  contained  the  following  provision: 
“The  said  Mary  A.  Matthewson  to  have  the  option  of  purchase 
at  any  time  on  or  before  the  expiration  of  this  lease  for  the  sum 
of  $2,800.” 

Thomas  A.  Burns  died  on  the  28th  January,  1911,  having 
first  made  his  will,  whereby  he  devised  and  bequeathed  his  whole 
estate  to  his  brother,  the  defendant,  William  A.  Burns,  whom  he 
appointed  sole  executor.  On  the  1st  May,  1911,  William  A. 
Burns  sent  to  the  plaintiff  by  registered  letter  the  following 
notice : — 

“To  Mary  A.  Matthewson,  or  Mrs.  Hugh  Matthewson, 

134  Stewart  street,  Ottawa. 

“Take  notice  that  I,  the  undersigned,  executor  of  the  estate 
of  the  late  Thomas  A.  Burns,  hereby  give  notice  of  the  with- 
drawal of  the  option  of  purchase  for  $2,800  contained  in  a cer- 
tain lease  dated  April  30t'h,  1910,  of  the  premises  134  Stewart 
street,  Ottawa. 

“Yours  truly, 

“W.  A.  Burns, 

“For  estate  late  T.  A.  Burns.” 

The  plaintiff  entered  and  continued  in  possession  under  the 
lease  throughout  the  whole  term.  In  February,  1913,  Mr.  Cham- 
pagne, who  was  acting  on  behalf  of  the  defendant,  wrote  to  her 
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a letter  bearing  date  the  2nd  February,  1913,  which  was  not  pro- 
duced nor  was  evidence  of  its  contents  given;  but  on  the  5th 
February,  1913,  the  plaintiff  sent  to  Mr.  Champagne  the  follow- 
ing answer : 

“ Ottawa,  Feby.  5th,  1913. 

“Mr.  Champagne, 

“Dear  Sir: — In  reply  to  your  letter  of  the  2nd  inst.,  I will 
take  the  house  of  Mr.  Burns,  134  Stewart  street,  for  another 
year  at  $30  a month,  providing  he  does  the  necessary  repair- 
ing.” (The  letter  then  proceeds  to  point  out  certain  needed 
repairs) . 

To  this  letter  Mr.  Champagne  answered  by  a letter  of  the 
17th  February,  1913,  as  follows : — 

“Dear  Madam: — In  answer  to  your  letter  regarding  house 
No.  134  Stewart  street,  Mr.  Burns  has  decided  to  let  you  have  the 
house  at  $30  without  the  repairs  you  ask  for.  Owing  to  the  large 
amount  he  has  already  spent  on  that  house  during  your  tenancy, 
etc.,  Mr.  Burns  does  not  intend  spending  any  more  money  on 
this  property.  I want  to  again  mention  to  you  that  the  fence 
between  the  house  138  and  134  must  be  put  in  the  same  position 
as  it  was  when  you  took  the  house,  otherwise  proceedings  will 
be  taken  to  compel  you  to  do  so.  I must  have  an  answer  by  the 
20th  inst. 

‘ ‘ Yours  truly, 

‘ ‘ Nap.  Champagne.  ’ ’ 

On  receipt  of  this  letter,  Mrs.  Matthewson  sent  the  following 
letter  to  the  defendant : — 

“Ottawa,  February  17th,  1913. 

“Mr.  Burns, 

“Dear  Sir: — I enclose  cheque  for  $25,  being  rent  for  Feb- 
ruary, also  receipt  for  interest.  I am  very  glad  to  have  the  house 
for  another  year  on  my  mother’s  account.  I will  see  the  fence  is 
put  back. 

“Yours  sincerely, 

“M.  Matthewson.” 

And  on  the  18th  February,  1913,  she  wrote  to  Mr.  Cham- 
pagne as  follows : — 

Mr.  Champagne : — I will  take  the  house  134  iStewart  street, 
at  $30  a month.  Will  agree  that  before  leaving  will  see  that  the 
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fence  is  put  back  as  it  was  when  I rented  the  house.  The  only 
money  ever  spent  was  $30  last  fall  for  plumbing,  etc. 

“ Yours  truly, 

“M.  A.  Matthewson.  ’ ’ 

To  this  letter  Mr.  Champagne  sent  the  following  reply  on 
the  24th  February,  1913  : — 

‘ 1 Dear  Madam : — I have  submitted  your  letter  to  Mr.  Burns, 
and  in  order  to  avoid  further  annoyance  in  this  matter  Mr. 
Burns  has  instructed  me  to  tell  you  that  the  fence  has  to  be  re- 
placed in  its  former  position  by  the  1st  of  May  next.  This 
whether  you  keep  the  house  or  not.  In  case  you  would  not  keep 
the  house  on  account  of  rebuilding  the  fence,  please  let  me  know 
at  once.  Mr.  Burns  wants  his  property  perfectly  enclosed,  as 
it  was  when  you  became  tenant.  ’ ’ 

On  the  10th  March,  1913,  a written  lease  was  entered  into 
between  the  parties,  whereby  the  defendant  leased  to  the  plain- 
tiff the  premises  in  question  for  a term  of  twelve  months  from 
the  1st  May,  1913,  at  the  rate  of  $30  a month;  the  first  month’s 
rent  to  be  due  and  paid  on  the  1st  day  of  May,  1913.  This  lease 
contains  agreements  on  the  part  of  the  lessee  to  pay  the  rent ; not 
to  assign  or  sublet  without  leave,  nor  to  make  changes  without 
the  lessor’s  consent;  also  agreement  to  keep  in  repair  and  other 
appropriate  stipulations  including  the  following:  “The  lessor 
to  have  the  right,  at  any  time  within  three  months  before  the 
expiration  of  the  said  term,  to  affix  ‘Notice  to  Let’  on  said  prem- 
ises, and  will  permit  all  persons  having  written  authority  there- 
for to  view  the  said  premises  at  all  reasonable  hours,”  It  also 
provides  for  the  lessor  being  entitled  to  enter  and  view  state  of 
repair,  and  for  the  lease  becoming  void  upon  non-payment  of 
rent  or  non-performance  of  conditions,  and  that  the  lessor  shall 
pay  the  taxes  and  assessments. 

It  also  contains  the  following  provision : “It  is  also  under- 
stood that  the  fence  formerly  dividing  the  property  between 
W.  G.  Hurdman  and  that  of  the  lessor  W.  A.  Burns  is  to  be  re- 
placed in  its  former  position  on  or  before  the  1st  of  May,  1913 ; 
otherwise  this  lease  shall  be  null  and  void.” 

Mrs.  Matthewson  says  that,  before  entering  into  the  second 
lease,  she  consulted  her  brother,  Mr.  Pennock,  and  also  had  con- 
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versation  with  the  defendant  and  Mr.  Champagne.  In  her  evi- 
dence she  says : “I  received  letters  from  Mr.  Champagne  at  the 
time  urging  me  to  sign  the  lease  at  once ; that  it  must  he  signed 
that  day  or  a certain  day;  and  I was  afraid  I would  lose  the 
house  and  would  not  have  it  for  a home ; and  I thought  in  mean- 
time I would  sign  that ; and,  after  my  sister  returned,  I decided 
I would  exercise  my  option.  ’ ’ 

The  following  are  extracts  from  her  evidence : — 

“Q.  Did  you  have  a conversation  with  W.  A.  Burns  himself 
in  connection  with  the  signing  of  this  new  lease  ? A.  I did. 

“Q.  Before  it  was  signed;  A.  Yes. 

^ ^ ^ 

‘ ‘ Q.  Who  was  present  besides  you  and  him  ? A.  My  brother, 
W.  H.  Pennock. 

“Q.  Was  there  anything  said  on  that  occasion  about  the  op- 
tion? A.  Yes;  I said  I wanted  to  exercise  the  option,  and  he 
refused  to  consider  it  at  all  at  that  time. 

“Q.  But  you  told  him  then  you  intended  to  exercise  your 
option  notwithstanding  the  signing  of  the  lease  ? A.  Yes. 

“Q.  That  was  before  signing  it?  A.  Yes. 

“Q.  You  told  him  you  had  up  to  the  end  of  April;  you  knew 
you  had  up  to  the  end  of  April  to  exercise  the  option?  A.  Yes. 

‘ ‘ Q.  You  still  had  to  the  end  of  April  to  exercise  your  option  ? 
A.  Yes. 

“Q.  And  you  told  him  you  were  going  to  exercise  the  option? 
A.  Yes. 

“Q.  But  were  willing  to  sign  the  lease  in  the  meantime? 
A.  Yes. 

“Q.  What  did  you  do  beyond  that?  Nothing  beyond  sign- 
ing ? A.  No ; I signed  the  lease. 

“Q.  Did  you  do  nothing  about  the  option?  A.  No. 

* * # # % * # 

‘ ‘ Q.  But  you  knew,  of  course,  that  he  was  taking  the  position 
that  you  had  no  right  to  the  option?  A.  Yes. 

‘ ‘ Q.  And  you  said  you  had  ? A.  Yes.  ’ ’ 

The  following  are  extracts  from  her  cross-examination : — 

“Q.  You  had  quite  a bit  of  correspondence  with  Mr.  Cham- 
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pagne,  Mr.  Burns’s  solicitor,  in  connection  with  the  renting  of 
the  house  under  this  lease  ? The  negotiations  evidently  culmin- 
ated in  this  lease  of  the  10th  March,  1913?  A.  Yes. 

“Q.  How  is  it  that  in  this  lease  you  never  made  any  mention 
of  an  intention  to  exercise  any  option?  A.  At  that  time  I did 
not  know  that  I could.  I wanted  to  secure  the  house.  If  I could 
not  on  the  option,  I had  the  lease.  I wanted  to  have  it  for  a home 
in  the  meantime;  and  after,  when  my  sister’s  husband  died  and 
she  said  she  was  coming  home  to  live  with  me,  then  I wanted 

the  house.  I wanted  to  exercise  my  option. 

##**#*# 

“Q.  You  never  told  Mr.  Champagne  at  any  time  during  your 
negotiations  for  the  new  lease  that  you  intended  to  exercise  the 
option  ? A.  I did.  I said  I wanted  to  exercise  iny  option,  and  he 
said  there  was  no  consideration  paid  and  laughed  about  it. 

“Q.  Where  did  that  take  place?  A.  In  Mr.  Champagne’s 
office. 

“ Q.  Do  you  know  when  it  took  place  ? A.  The  time  I went  to 
sign  the  last  lease  in  March. 

“Q.  Was  that  before  or  after  you  had  signed  the  lease?  A. 
It  was  the  day  I signed  the  lease.  I told  Mr.  Champagne  I 
wanted  to  exercise  my  option  at  that  time,  and  he  said,  because 
there  was  no  consideration  paid,  the  option  was  of  no  use.” 

From  her  re-examination: — 

“Q.  You  say  Mr.  Champagne  told  you  the  option  was  not 
binding  because  there  was  no  consideration?  A.  Yes. 

“Q.  Did  you  take  any  advice  on  that  question  at  the  time? 
A.  No,  not  at  the  time. 

“Q.  Not  until  after?  A.  No;  I thought  what  he  said  was 
so,  and  I paid  no  more  attention  to  it  just  for  that  time.” 

The  plaintiff’s  brother,  Mr.  Pennock,  was  examined  on  her 
behalf,  and  the  following  are  extracts  from  his  examination : — 

“Q.  Do  you  remember  when  this  new  lease  was  under  dis- 
cussion Mrs.  Matthewson  and  Mr.  Burns  meeting  somewhere  in 
the  post-office  building  ? A.  Yes. 

“Q.  In  your  presence  ? A.  Yes. 

“Q.  Just  at  that  time  were  you  familiar  with  her  rights  or 
liabilities  at  all  ? A.  No ; I was  not  familiar  with  the  option  at 
all. 
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“Q.  How  did  you  come  to  be  there?  A.  Well,  my  sister  dis- 
cussed with  me  the  advisability  of  leasing  the  house  for  another 
year,  and  I strongly  advised  her  to  lease  it.  I did  not  know  any- 
thing about  the  option;  she  might  not  want  it  for  more  than 
another  year,  and  I advised  her  to  lease  it. 

“Q.  What  was  said  that  might  be  of  interest  here  between 
her  and  Mr.  Burns  in  your  presence  ? A.  Well,  my  sister  men- 
tioned to  Mr.  Burns  that  she  had  an  option  on  the  property.  I 
do  not  think  it  was  discussed.  My  sister  told  him  she  had  this 
option.  ’ ’ 

On  cross-examination : — 

“Q.  Do  you  say  that,  in  a conversation  that  took  place  be- 
tween W.  A.  Burns  and  Mrs.  Matthewson  in  your  presence,  Mrs. 
Matthewson  ever  said  she  intended  to  exercise  any  option?  A. 
I do  not  think  so.  I rember  her  saying  she  had  an  option ; that 
was  the  extent  of  it. 

“Q.  But  she  never  expressed  an  intention  in  your  presence  of 
wanting  to  exercise  that  option?  A.  No,  not  to  my  knowledge.” 

The  defendant  from  the  1st  May,  1911,  when  he  caused  the 
notice  of  that  date  to  be  sent  to  the  plaintiff  withdrawing  the 
option,  never  receded  from  his  attitude  that  the  option  had  been 
revoked  by  that  notice.  Assuming,  however,  that  it  was  in  full 
force  when  the  lease  of  the  10th  March,  1913,  was  entered  into, 
what  effect  had  that  lease  upon  the  option  ? That  instrument,  en- 
tered into  by  the  plaintiff,  is,  I think,  an  admission  by  her  that 
on  the  10th  March,  1913,  the  defendant  had  such  an  estate  in  the 
land  as  entitled  him  to  lease  it  to  her  for  one  year,  commencing 
after  the  expiry  of  the  time  allowed  her  for  accepting  the  option. 
It  empowered  the  defendant  to  exercise  during  such  year  the 
various  rights  of  a landlord,  including  the  right  to  enter  upon  the 
premises  within  three  months  of  the  expiry  of  the  term,  and  to 
affix  upon  the  premises  “Notice  to  Let,”  and  it  also  entitled 
prospective  tenants,  when  authorised  by  the  defendant,  to  enter 
upon  and  examine  the  premises. 

Accepting  as  correct  the  plaintiff’s  evidence  as  to  the  attitude 
of  the  two  parties  when  the  second  lease  was  entered  into,  it  was 
this:  the  plaintiff  was  contending  that  the  option  was  in  force, 
and  the  defendant  was  negativing  that  contention.  The  plain- 
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tiff  was  not  deceived  or  misled,  but  deliberately  entered  into  the 
new  arrangement,  being  anxious  to  secure  the  premises  by  lease 
or  purchase,  thinking,  as  it  is  put  in  the  evidence,  she  would 
have  “two  strings  to  her  bow;”  a lease  certain  for  a year  and 
the  chance  of  acquiring  the  fee  in  the  event  of  the  option  being 
held  binding. 

It,  therefore,  cannot  be  said  that  she  was  the  victim  of  any 
fraud  or  overreaching. 

Further,  her  letters  shortly  before  the  second  lease  warrant 
the  conclusion  that  she  considered  the  option  at  an  end.  Other- 
wise, why  should  she  ask  the  defendant  to  make  extensive  repairs 
for  the  purpose  of  the  new  lease,  if  the  property  was  to  become 
hers  on  the  30th  April  ? 

Her  acceptance  of  the  new  lease  was  an  abandonment  by  her 
of  any  interest  in  the  land  which  would  be  inconsistent  with  the 
relationship  created  by  it  of  landlord  and  tenant  respectively  for 
one  year  after  the  date  fixed  for  the  exercise  of  the  option ; other- 
wise, by  exercising  the  option,  she  would  have  destroyed  the  new 
contract  of  landlord  and  tenant,  which  both  parties  stipulated 
was  to  continue  for  one  year. 

When,  therefore,  she  accepted  a lease  commencing  on  the 
1st  May,  that  instrument  must  be  interpreted  as  a surrender  by 
her  of  the  option. 

Where  a person  is  entitled  to  an  option,  and  leads  the  grantor 
to  believe  that  he  does  not  intend  to  exercise  it,  if  the  grantor 
acts  on  that  belief,  and  is  thereby  induced  to  alter  his  position, 
the  person  who  formerly  held  the  option  will  be  precluded  from 
subsequently  exercising  it,  and  will  be  held  to  have  waived  it 
Nova  Scotia  Steel  Co.  Limited  v.  Sutherland  Steam  Shipping 
Co.  Limited  (1899),  5 Com.  Cas.  106;  Re  Tyrer  & Co.  and  Hess- 
ler  & Co.  (1901),  84  L.T.R.  653. 

In  the  latter  case  Phillimore,  J.,  says:  “I  think  here  the 
charterer  did  alter  his  position,  and  he  altered  his  position  upon 
the  faith  that  the  forfeiture  would  not  be  enforced,  and  he  was 
allowed  to  do  so  by  reason  of  the  delay  in  giving  notice  of  the 
forfeiture.” 

In  the  present  case  the  plaintiff,  by  signing  the  lease  of  the 
10th  March,  induced  the  defendant  to  alter  his  position,  whereby 
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he  acquired  new  rights,  and  the  plaintiff  cannot  now  be  allowed 
to  assert  a claim  that  would  destroy  those  rights. 

I,  therefore,  think  this  appeal  should  be  allowed  with  costs. 
It  appears  to  me  unnecessary  to  express  any  opinion  on  the  ques- 
tion whether  there  was  any  consideration  to  support  the  option. 
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Riddell,  J. : — An  appeal  by  the  defendant  from  the  judg- 
ment of  the  Chancellor  of  the  20th  June,  1913.  The  main  facts 
sufficiently  appear  in  the  Chancellor’s  reasons  for  judgment. 

The  first  objection  is,  that  the  agent  Hurdman  had  no  power 
to  give  to  the  plaintiff  an  option  to  purchase,  under  the  power 
of  attorney.  This  objection  is  wholly  untenable,  when  the  fact 
appears  that  the  agent  discussed  the  whole  matter  with  his  prin- 
cipal, and  the  principal  approved  of  the  whole  transaction. 

The  next  and  chief  objection  is,  that  the  option  given  was 
revocable,  and  it  was  revoked.  This  depends  upon  what,  I ven- 
ture to  think,  is  a misunderstanding  of  the  decisions ; and,  there- 
fore, I shall  examine  these. 

The  case  of  Davis  v.  Shaw , 21  O.L.R.  474,  was  much  relied 
upon  by  the  defendant — but  the  facts  of  that  case  must  be  con- 
sidered. There  the  plaintiff  made  an  offer  to  purchase  a certain 
piece  of  property  for  a certain  sum — the  defendant  accepted  this 
offer:  “I,  James  Shaw,  agree  to  sell  the  above  property  for  the 
above  stated  sum.”  And  added  on  the  same  piece  of  paper: 
“I  also  promise  to  give  the  purchaser  an  option  of  purchasing” 
another  lot  “for  the  sum  of  $1,000  . . .”  In  the  Divisional 

Court,  it  was  held  that  there  were  two  distinct  agreements  : (1) 
to  sell  the  first  lot  at  the  sum  named;  and  (2)  an  option  for  the 
other  lot.  Falconbridge,  C.J.,  says,  p.  480:  “It  is  contended  that 
the  offer  is  an  integral  part  of  the  agreement  for  the  sale  of  the 
land  . . referred  to  in  the  first  part  of  the  memorandum,  so 

as  to  supply  a consideration  sufficient  to  support  the  'promise’ 
made  in  the  latter  part.  I am  unable  to  accede  to  this  view. 
The  transaction  relating  to  the”  (first-named  property)  “was 
a matter  by  itself.  It  was  carried  out  by  the  payment  of  the 
purchase-money  and  delivery  and  registration  of  the  convey- 
ance.” Britton,  J.,  p.  481:  “If  one  agreement,  although  evi- 
denced by  two  separate  writings,  in  reference  to  what  is  really 
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one  transaction,  I see  no  reason  why  one  may  not  supply  the 
consideration  for  the  other ; ’ ’ but  he  comes  to  the  conclusion  that 
‘ ‘ this  one  paper,  in  two  parts,  is  to  he  considered  as  if  relating  to 
two  distinct  matters,  having  no  connection  one  with  the  other.” 
I agreed  in  the  result.  The  whole  ratio  decidendi  of  the  case 
was  that  the  sale  and  the  option  were  “two  distinct  matters 
having  no  relation  one  with  the  other. 9 9 The  Chief  Justice  points 
out,  p.  481,  that  the  cases  on  options  contained  in  leases  have 
no  application  to  the  case  then  under  consideration — it  is  true 
that  he  adds,  “I  think  these  are  all  cases  of  covenants  under 
seal,”  without  which  remark  it  is  probable  this  branch  of  the 
defence  would  not  have  been  heard  of,  hut  he  says  at  once  there- 
after: “At  any  rate  they  have  no  application  to  the  point  now 
under  consideration.” 

The  decision  in  a case  in  which  the  “option  was  an  indepen- 
dent promise  . . . that  happened  to  be  upon  the  same  paper 

as  another  distinct  agreement,  in  reference  to  another  property  ’ ’ 
(21  O.L.R.  at  p.  483),  does  not  carry  with  it  the  idea  that  an 
option  to  purchase  in  the  same  paper  with  a lease,  part  of  the 
same  transaction  and  referring  to  the  same  property,  is  not 
enforceable  without  seal  or  consideration  specifically  referable 
to  it. 

In  Maltezos  v.  Brouse,  2 O.W.N.  990,  19  O.W.R.  6, 
the  case  of  Davis  v.  Shaw  was  applied  to  the  following  state  of 
facts.  The  defendants  agreed  by  a written  document  to  lease 
No.  71  to  the  plaintiff  at  $50  per  month,  and  added:  “We  also 
agree  to  give  said”  plaintiff  “the  first  privilege  of  leasing”  No. 
73.  A written  lease  was  made  of  No.  71,  which  contained  no 
reference  to  No.  73.  The  Divisional  Court  held  that  the  option 
was  entirely  without  consideration  (19  O.W.R.  at  p.  8),  and  that 
it  could  be  revoked.  This  case  is  no  authority  for  the  proposition 
contended  for  by  the  defendant. 

In  Miller  v.  Allen , 4 O.W.N.  346,  in  a lease  not  under 
seal  was  an  option  to  the  lessee  to  purchase.  Mr.  J ustice  Middle- 
ton  dismissed  the  tenant’s  action  on  other  grounds,  but  added: 
“I  have  considered  myself  bound  by  the  decisions  in  Davis  v. 
Shaw,  21  O.L.R.  474,  and  in  Maltezos  v.  Brouse , 2 O.W.N.  990, 
19  O.W.R.  6,  to  regard  the  clause  in  question  as  a mere  offer  or 
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option,  quite  distinct  from  the  lease,  and  not  founded  upon  any 
consideration;”  and  intimates  that,  were  it  not  for  these  cases, 
he  would  hold  that  the  option  was  enforceable. 

As  a member  of  the  Court  which  decided  Davis  v.  Shaw,  I 
can  say  that  nothing  was  further  from  the  minds  of  the  Court 
than  that  they  were  rendering  such  a decision  as  is  suggested — 
the  Chief  Justice  expressly  stating  that  the  case  of  an  option  con- 
tained in  a lease  was  different. 

The  remark  (purely  obiter) of  the  Chief  Justice,  “I  think 
these  are  all  cases  of  covenants  under  seal,”  has  rendered  it 
advisable  to  examine  the  American  cases. 

While  in  most  of  the  cases  the  lease  was  under  seal,  in  none 
was  that  made  a ground  for  the  decision;  and  there  is  at  least 
one  case  where  the  lease  was  not  under  seal. 

In  Gusiin  v.  Union  School  District  of  Bay  City  (1893),  94 
Mich.  502,  34  Am.  St.  Rep.  361,  both  parties  signed  the  lease — it 
does  not  seem  to  have  been  under  seal.  The  Court  says  (p.  363)  : 
* ‘ The  rent  was  a sufficient  consideration  for  the  offer,  which  was 
therefore  irrevocable.  ’ ’ 

In  Hawralty  v.  Warren  (1866),  18  N.J.  Eq.  124,  90  Am.  613, 
a lease  was  made  by  the  defendant  to  the  plaintiff;  and,  by  a 
written  agreement,  not  sealed  but  endorsed  on  the  lease,  an  op- 
tion to  purchase  the  land  at  the  end  of  the  term  for  $4,000  was 
given,  both  parties  signing  the  agreement.  The  Chancellor  held : 
‘‘The  contract  is  not  under  seal  . . . The  agreement  was  exe- 
cuted at  the  same  time  with  the  lease,  and  was  part  of  the  same 
transaction.  ...  In  taking  a lease,  a tenant  may  be  willing  to 
pay  a high  rent  for  a number  of  years,  provided  the  landlord 
will  give  him  an  optional  right  to  purchase  at  a fixed  price.  And 
it  is  to  be  presumed  that  the  landlord  would  not  agree  to  such 
a boon,  unless  he  had  consideration  in  the  lease.”  The  option 
was  held  binding  and  not  revocable,  but  for  other  reasons  the 
plaintiff  was  left  to  his  remedy  at  law. 

In  Souffrain  v.  McDonald  (1886),  27  Ind.  269,  the  defendants 
leased  to  the  plaintiff  certain  land  for  two  years,  with  an  option 
to  purchase — apparently  the  lease  was  under  seal,  but  that  forms 
no  part  of  the  reasons  for  judgment.  The  Court  held,  pp.  274, 
275 : ‘ ‘ The  stipulations,  on  the  one  side  to  lease  the  lot  for  a 
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period  of  two  years,  with  the  right  of  the  lessees,  within  that 
time,  to  purchase  the  same  at  the  price  and  on  the  terms  stated 
in  the  agreement,  and,  on  the  other,  to  pay  the  rent  agreed  upon 
and  to  erect  the  fence,  must  be  considered  as  constituting  one 
entire  agreement,  each  particular  stipulation  forming  an  induce- 
ment thereto.  The  agreemnt  to  pay  the  rent  and  build  the  fence 
must  be  deemed  to  have  been  made  in  consideration,  as  well  for 
the  privilege  of  becoming  the  purchasers  of  the  lot,  as  for  its 
use.  ’ 7 

In  Stansbury  v.  F ringer  (1840),  11  Gill  & Johns.  (Md.)  149, 
a contract  under  seal  was  entered  into  whereby  the  plaintiff 
(Fringer)  was  allowed  to  enter  upon  certain  land  of  the  defen- 
dant (Stansbury)  and  enjoy  the  same  for  twelve  years,  for  the 
consideration  that  he  was  to  build  a house  thereon  and  pay  the 
taxes  “ during  the  said  term  of  rent” — the  defendant  agreed  to 
sell  the  land  to  him  at  a fixed  price  “any  time  within  the  said 
term  of  rent.”  On  demurrer  the  plaintiff’s  bill  in  equity  was 
sustained  by  the  County  Court,  and  the  defendant  appealed  to 
the  Court  of  Appeals  of  Maryland.  The  fact  that  the  document 
was  under  seal  plays  no  part  in  the  judgment  (p.  152)  : “Where 
a contract  consists  of  several  distinct  and  separate  stipulations 
on  one  side,  and  a legal  consideration  is  stated  on  the  other,  it 
must  be  considered  that  the  entire  contract  was  in  the  contem- 
plation of  the  parties  in  each  particular  stipulation  . . . and 

this  will  be  the  case,  whether  the  consideration  be  a sum  of 
money  to  be  paid  in  gross  or  . . . several  payments  of 
money.  . . . It  is  impossible  to  say  in  this  case,  from  the 
face  of  the  contract,  that  the  (defendant)  would  have  agreed 
either  to  occupy  the  land,  or  to  pay  the  taxes  or  to  erect  a house, 
except  for  this  very  privilege  of  purchasing  . .” 

In  Rwyes  v.  O’Brien  (1894),  149  111.  403,  there  was  a lease 
for  ten  years,  with  an  option  to  purchase — it  seems  to  have  been 
under  seal,  but  that  fact  is  not  considered  important.  The  Court 
says  (p.  412)  : “The  contract  here  is  under  seal  and  imports  con- 
sideration, but  if  it  was  not,  it  is  manifest  that  the-  privilege  of 
becoming  a purchaser  of  the  premises  formed  at  least  a part  of 
the  inducement  and  consideration  for  the  acceptance  of  the  lease 
by  the  lessee.  ” 
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Schroeder  v.  Gemeinder  (1875),  10  Nev.  355,  was  also  the 
case  of  a lease  with  an  option  to  purchase — it  apparently  was 
under  seal,  hut  that  fact  (if  a fact)  does  not  enter  into  the  judg- 
ment. The  'Court  (p.  364)  asks:  “What  was  the  consideration 
for  this  covenant  giving  the  first  privilege  to  purchase?”  And 
answers  the  question : ‘ 1 The  covenant  to  pay  the  rent  must  he 
deemed  to  have  been  made  in  consideration,  as  well  for  the  privi- 
lege of  becoming  the  purchaser  of  the  property,  as  for  its  use.” 

House  v.  Jackson  (1893),  24  Or.  89, ’is  the  same  kind  of  a 
case,  and  the  result  is  the  same:  “It  has  repeatedly  been  held 
that  in  a lease  of  real  property,  containing  an  option  to  purchase 
the  same,  the  contract  to  pay  the  rent  was  a sufficient  consider- 
ation to  support  the  option”  (p.  95). 

Maughlin  v.  Perry  (1871),  35  Md.  352,  is  also  in  point. 

Be  Rutte  v.  Muldrow  (1860),  16  Cal.  505,  was  a similar  case 
— the  lease  apparently  was  under  seal,  but  that  did  not  enter 
into  the  judgment:  see  p.  513.  This  case  contains  a discussion 
of  the  power  of  an  agent  to  give  a lease  with  a clause  of  option — 
but,  for  the  reason  already  given,  it  is  not  necessary  to  quote  the 
judgment  on  that  point. 

Hall  v.  Center  (1870),  40  Cal.  63,  also  makes  no  point  of  the 
lease  being  under  seal,  if  it  was. 

In  Hilliard  on  Vendors,  2nd  ed.,  p.  296,  it  is  said:  “In  case 
of  such  a covenant,  allowing  a lessee  to  purchase  the  fee  at  a 
specified  sum,  the  law  intends  that  the  rent  was  fixed  at  the 
amount  reserved,  as  an  inducement  to  the  purchase.” 

No  authority  has  been  cited  to  us  and  I can  find  none  which 
supports  the  contention  of  the  defendant  that  the  option  to  pur- 
chase was  a distinct  and  separate  offer  without  consideration, 
and  therefore,  revocable ; and  the  argument  is  wholly  without 
foundation  on  principle.  I am  of  opinion  that  the  law  intends 
the  rent,  &c.,  “as  fixed  at  the  amount  reserved,”  as  considera- 
tion as  well  for  the  option  as  any  other  agreement  by  the  land- 
lord, and  I would  adopt  the  passage  quoted  from  Hilliard,  chang- 
ing the  word  “covenant”  into  “agreement,”  thereby  extending 
the  rule  to  leases,  &c.,  not  under  seal. 

The  next  point  has  given  me  more  difficulty. 

On  or  about  the  1st  May,  1911,  during  the  existence  of  the 
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term  created  by  the  lease,  the  defendant,  for  the  estate  of  his 
deceased  brother,  gave  to  the  plaintiff  a written  notice  of  with- 
drawal of  the  option  to  purchase.  For  the  reasons  already  given, 
I think  that  this  was  wholly  inoperative;  but  there  is  no  room 
to  think  that  it  was  not  in  good  faith  and  under  full  conviction 
that  this  was  his  legal  right.  The  plaintiff  knew  that  the  defen- 
dant “was  taking  the  position”  thereafter  that  she  “had  no 
right  to  the  option”  (p.  27).  In  the  fall  of  1912,  some  negotia- 
tions took  place  concerning  a mortgage  the  plaintiff  had,  and  it 
was  represented  (I  do  not  make  the  expression  more  definite) 
that  the  plaintiff  would  accept  payment  of  her  mortgage  if  the 
defendant  gave  a new  lease  (p.  41).  Afterwards  some  negoti- 
ations took  place  in  regard  to  leasing  the  premises  for  another 
year,  and  the  defendant’s  solicitor,  preparing  a lease,  wrote  the 
plaintiff  that  she  must  execute  the  lease  at  once,  if  at  all,  where- 
upon she,  on  the  10th  March,  1913,  executed  a lease  for  one  year, 
beginning  on  the  1st  May,  1913 ; the  defendant  also  executed  the 
lease,  which  was  not  under  seal.  She  had,  on  the  5th  February, 
written  to  the  defendant’s  solicitor:  “I  will  take  the  house 
. . . for  another  year  at  $30  per  month,  provided  he  does  the 

necessary  repairs ; the  cellar  is  wet  all  the  year,  and  a few  boards 
are  rotted — there  are  only  two  bedrooms  fit  for  use,  the  back 
room  . . isn’t  heated.  The  . . drawing  and  dining-rooms 

need  papering  badly,  the  paper  is  torn  in  several  places  . . 

On  the  17th  February,  this  is  answered : “Mr.  Burns  has  decided 
to  let  you  have  the  house  at  $30  without  the  repairs  you  asked 
for  . . he  . . does  not  intend  spending  any  more  money 

on  this  property.  I want  to  mention  to  you  that  the  fence  be- 
tween the  house  138  and  134  must  be  put  in  the  same  position  as 
it  was  when  you  took  the  house,  otherwise  proceedings  will  be 
taken  to  compel  you  to  do  so.”  She  writes  the  same  day:  “I  am 
glad  to  have  the  house  for  another  year  ...  I will  see  the 
fence  is  put  back.”  The  following  day  she  writes:  “I 
will  take  the  house  ...  at  $30  a month ; will  agree 
that  before  leaving  will  see  that  the  fence  is  put  back  as 
it  was  when  I rented  the  house  ’ ’ — and  goes  on  to  com- 
plain of  the  slight  amount  of  repairs  done  by  the  de- 
ceased. On  the  24th  February,  the  defendant’s  solicitor 
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writes : ‘ ‘ The  fence  has  to  be  replaced  in  its  former  position  by  APP- Div* 

1913 

the  1st  of  May  next,  this  whether  you  keep  the  house  or  not.  In  

case  you  would  not  keep  the  house  on  account  of  rebuilding  the  Matthew - 

J . SON 

fence  please  let  me  know  at  once.  Mr.  Burns  wants  his  property 
perfectly  enclosed,  as  it  was  when  you  became  tenant,”  It  was  BuRNS- 

after  this  correspondence  that  the  lease  was  drawn  up,  already  Riddeii,j. 

referred  to.  This  is  not  under  seal : it  purports  to  lease  the 
premises  for  12  months  from  the  1st  May,  1913,  at  $30  per 
month,  the  plaintiff  agreeing  to  pay  rent,  keep  up  the  premises, 

&c. ; ‘ ‘ the  lessor  to  have  the  right,  at  any  time  within  three 
months  before  the  expiration  of  the  said  term,  to  affix  ‘Notice  to 
Let’  on  said  premises,  and  will  permit  all  persons  having  written 
authority  therefore  (sic)  to  view  the  said  premises  at  all  reason- 
able hours.”  “The  lessee  agrees  to  allow  the  said  lessor  or  his 
agent  to  enter  the  said  premises  from  time  to  time  and  to  view 
the  state  of  repair  of  same,  and  to  make  repairs  if  he  thinks 
proper  . . ” The  contract  generally  does  not  mention  any 

parties  but  lessor  and  lessee,  and  does  not  extend  to  assigns,  &c., 

&c.  There  is  inserted  a clause  intended  to  compel  the  plaintiff 
to  replace  the  fence,  which  had  been  a matter  of  controversy: 

“It  is  also  understood  that  the  fence  formerly  dividing  the  prop- 
erty between  W.  G-.  Hurdman  and  that  of  the  lessor  W.  A.  Burns 
is  to  be  replaced  in  its  former  position  on  or  before  the  1st  of 
May,  1913;  otherwise  this  lease  shall  be  null  and  void.”  It  was 
stated  by  both  parties  before  us  that  this  fence  had  not  been 
replaced;  but  the  plaintiff  cannot  take  advantage  of  that  fact 
to  avoid  the  lease.  “In  a long  series  of  decisions  the  Courts 
have  construed  clauses  of  forfeiture  in  leases  declaring  in  terms, 
however  clear  and  explicit,  that  they  shall  be  void  on  breach  of 
conditions  by  the  lessees,  to  mean  that  they  are  voidable  only  at 
the  option  of  the  lessors:”  Davenport  v.  The  Queen  (1877),  3 
App.  Cas.  115,  at  p.  128.  Some  of  the  cases  referred  to  in  this 
decision  of  the  Judicial  Committee  are  Roberts  v.  Davey  (1833), 

4 B.  & Ad.  664;  Pennington  v.  Cardale  (1858),  3 H.  & N.  656; 

Hughes  v.  Palmer  (1865),  19  C.B.N.S.  393,  407.  The  lessor 
here  is  not  desirous  of  avoiding  the  lease,  but  affirms  it. 

I think  it  must  be  obvious  that  the  plaintiff  has  in  this 
new  lease  agreed  that  the  defendant,  as  against  her,  has,  and 
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after  the  1st  May  shall  have,  rights  wholly  inconsistent  with  the 
exercise  by  her  of  her  right  to  buy.  Knowing  and  appreciating 
that  the  defendant  contended  that  she  had  no  right  to  exercise 
the  option  originally  given,  she  changes  her  position  and  becomes 
possessed  of  an  interesse  termini  wholly  inconsistent  with  having 
a right  to  become  owner.  All  rights  of  the  owner  of  the  prem- 
ises in  the  first  lease  are,  of  course,  subject  to  her  right  to  pur- 
chase ; but  not  so  in  the  later  lease. 

The  law  is  fully  discussed  in  the  locus  classicus,  the  note  on 
p.  425  to  Gretton  v.  Haward,  1 Swanst.  409.  The  maxim  allegans 
contraria  non  est  audiendus  applies. 

I think  the  appeal  should  be  allowed  with  costs  and  the  action 
dismissed  with  costs. 


Sutherland,  J.  • — An  appeal  from  the  judgment  of  the  Chan- 
cellor delivered  on  the  20th  June,  1913,  decreeing  specific  per- 
formance of  a written  option  dated  the  30th  April,  1910. 

Thomas  A.  Burns  was  in  his  lifetime  the  owner  of  a residen- 
tial property  in  the  city  of  Ottawa.  On  the  4th  September,  1899, 
he  executed  a power  of  attorney  under  seal  in  favour  of  William 
George  Hurdman,  sufficient  in  form,  as  the  Chancellor  held  and 
I agree,  to  enable  him  to  lease  the  said  property  inclusive  of  the 
option  to  purchase.  On  the  30th  April,  1910,  Hurdman  executed 
a short  written  lease  to  the  plaintiff,  to  run  from  the  1st  June, 
1910,  “to  the  last  day  of  April,  1913,”  at  a monthly  rental,  in 
advance,  of  $25.  The  lease  contains  the  following  clause : ‘ ‘ The 
said  Mary  A.  Matthewson  to  have  the  option  of  purchasing  at 
any  time  on  or  before  the  expiration  of  this  lease  for  the  sum  of 
($2,800)  twenty-eight  hundred  dollars,”  which  option  is  the 
subject  of  the  controversy  herein. 

On  the  28th  January,  1911,  Burns,  who  had  been  ailing  for 
some  time,  died,  leaving  a will  dated  the  7th  May,  1910,  under 
which  he  devised  the  property  in  question  to  his  brother,  the 
defendant  herein,  and  of  which  he  appointed  him  sole  executor. 
Letters  probate  were  duly  issued  to  the  defendant  under  date 
the  27th  March,  1911.  Early  in  May  following,  the  defendant 
gave  the  plaintiff  written  “notice  of  withdrawal  of  the  option 
to  purchase.  ’ ’ To  this  notice  the  plaintiff  made  no  response,  but, 
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as  she  says  in  her  evidence,  ignored  it  at  the  time.  In  this  action, 
upon  her  examination  for  discovery  she  had  apparently  forgotten 
all  about  it,  and  denied  receiving  it.  Later,  the  notice  was  found 
among  her  papers,  and  its  receipt  admitted  by  her  at  the  trial. 

It  has  been  said  that  admissions  may  sometimes  be  implied 
from  the  acquiescence  of  a party,  as  for  example:  “If  a tenant, 
on  personally  receiving  notice  to  quit  on  a particular  day,  makes 
no  objection,  his  conduct  would  amount  to  prima  facie  evidence 
that  his  tenancy  expires  on  the  day  stated  in  the  notice : ’ ’ Taylor 
on  Evidence,  10th  ed.  (1906),  vol.  1,  p.  570;  Doe  dem  Leicester 
v.  Biggs  (1809),  2 Taunt.  109;  Thomas  dem.  Jones  v.  Thomas 
(1811),  2 Camp.  647;  Doe  dem.  Clarges  v.  Forster  (1811),  13 
East  405;  Oakapple  dem.  Green  v.  Capons  (1791),  4 T.R.  361; 
Doe  dem.  Baker  v.  Woomhwell  (1811),  2 Camp.  559;  Walker  v. 
Code  (1861),  30  L.J.  Ex.  172. 

In  the  early  part  of  1913,  the  landlord,  anxious  apparently 
to  learn  definitely  whether  his  tenant  would  enter  into  a new 
lease  for  a further  term,  or  he  should  look  for  another,  notified 
her,  through  his  solicitor,  that,  if  she  wished  to  continue  as  tenant 
at  the  close  of  the  current  term,  she  must  sign  a new  lease  on 
different  terms.  She,  too,  it  would  appear  from  the  evidence,  was 
anxious,  for  personal  reasons,  to  continue  to  live  on  the  property, 
and  to  have  a definite  assurance  from  the  landlord  that  she  could. 
Negotiations  and  a correspondence  then  began,  and  it  is  reason- 
able to  think  that,  if  the  defendant  then  looked  upon  the  option 
as  something  still  existing,  and  which  she  intended  to  exercise 
during  its  currency,  she  would  have  said  something  about  it  in 
the  correspondence.  She,  however,  wrote  letters  on  the  3rd, 
17th,  and  18th  February,  about  the  new  lease  and  its  terms, 
without  mentioning  it.  She  also  intimates  in  her  evidence  that 
at  this  very  time  she  went  to  the  defendant  with  the  idea  of 
exercising  the  option,  but  does  not  pretend  that  she  so  stated  to 
him.  What  she  does  say  is,  that,  before  the  new  lease  was  signed 
by  her,  she  told  him  she  had  the  option,  and,  notwithstanding 
her  execution  of  the  lease,  proposed  to  exercise  it.  She  speaks 
of  having  told  this  to  the  defendant  and  his  solicitor,  Mr.  Cham- 
pagne. Both  gave  evidence  at  the  trial  and  contradicted  her  as 
to  this.  Her  brother,  whom  she  called  to  corroborate  her  in  so 
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far  as  the  alleged  conversation  with  the  defendant  was  concerned, 
says  that  at  the  interview  she  mentioned  that  she  had  an  option, 
'but  he  also  says  she  never  expressed,  to  his  knowledge,  an  inten- 
tion of  exercising  it. 

Finally,  on  the  10th  March,  1913,  a new  lease  in  writing  was 
entered  into  between  the  parties  to  run  for  a term  of  12  months 
from  the  1st  May,  1913,  at  the  increased  rental  of  $30  a month  in 
advance. 

The  plaintiff  in  her  statement  of  claim  says  that  on  the  29th 
April,  1913,  she  notified  the  defendant  that  she  intended  to  exer- 
cise the  option,  and  also  that  on  that  day  she  tendered  a convey- 
ance and  the  purchase-money,  and  this  tender  is  admitted  by  the 
defendant  in  his  statement  of  defence. 

The  defendant  at  the  trial  claimed  that  the  authority  of  the 
agent,  under  the  power  of  attorney,  was  insufficient  to  enable 
him  to  make  the  lease  in  question,  and  contended  that,  in  any 
event,  the  authority  given  was  revoked. 

It  is  clear,  however,  from  the  evidence,  that  the  deceased 
was  aware  that  the  plaintiff  was  occupying  the  premises  sub- 
sequent to  the  date  of  any  alleged  cancellation  of  the  authority, 
and  that  she  was  paying  rent.  It  must  be  assumed,  therefore, 
I think,  that  he  knew  that  a lease  of  some  kind  was  in  existence. 

According  to  the  plaintiff’s  own  evidence  (at  p.  23),  it  would, 
however,  almost  appear  that,  at  the  time  the  first  lease  was  made, 
the  deceased  himself  was  unwilling  to  include  in  a lease  an  option 
such  as  the  one  in  question.  She  says  he  was  unwilling  to  sell 
at  that  time,  yet,  as  expressed  in  the  lease,  the  option  was  such 
that  there  was  nothing  to  prevent  the  plaintiff  notifying  the 
deceased  the  next  day  of  her  desire  to  exercise  it,  and  thus  com- 
pelling him  to  sell. 

It  seems  to  me,  however,  that  the  case  may  well  be 
determined  on  the  point  whether  the  plaintiff  waived  the 
option  by  her  conduct  and  by  taking  a new  lease.  Knowing 
that  the  owner  had  notified  her  long  before  that  he  had  with- 
drawn the  option,  and  that  he  was  refusing  to  discuss  a new 
lease  on  the  basis  of  its  existence,  she  nevertheless  negotiated  for 
one  and  obtained  it.  The  demised  term  in  it  was  to  run  for  a 
year  beyond  the  date  when  she  would  be  required  to  relinquish 
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possession  under  the  existing  lease  and  at  a higher  rental.  Her 
course  of  conduct,  as  it  seems  to  me,  amounts  to  a waiver  of  the 
option  and  an  election  to  treat  it  as  at  an  end. 

On  this  ground,  I would  allow  the  appeal  and  dismiss  the 
plaintiff’s  action  with  costs  here  and  helow. 

The  lease  containing  the  alleged  option  has  been  registered, 
and  such  registration  should  be  vacated. 

The  defendant  is  said  to  have  remained  in  possession  of  the 
property  without  paying  rent.  There  is  no  counterclaim,  but  the 
defendant’s  rights  as  to  subsequent  rent  or  damages  will,  of 
course,  be  reserved. 

Leitch,  J. : — I agree. 


Appeal  allowed. 

[APPELLATE  DIVISION.] 

Ireson  v.  Holt  Timber  Co. 


'Nuisance — Navigable  River — Floating  Logs — Arrangement  of  Booms — 
Violation  of  Rights  of  Owner  of  Neighbouring  Land — Chain-reserve  be- 
tween Land  and  Water — Rights  not  Dependent  on  Riparian  Ownership 
— Prevention  of  Access  to  River — Unreasonable  Obstruction  of  Naviga- 
tion— Peculiar  Damage — Individual  Right  of  Action — Injunction — 
Form  of — General  Terms — Necessity  for  Injunction — Intention  not  to 
Continue  Obstruction — Proof  of  Damage — Provincial  Legislation — • 
Rivers  and  Streams  Act — Saw  Logs  Driving  Act — Encroachment  upon 
Plaintiff’s  Land — Evidence — Finding  of  Trial  Judge — Description  of 
Land — Amendment — Counterclaim — Damages  by  Reason  of  Interim  In- 
junction— Scale  of  Costs — Question  for  Taxing  Officer — Rule  649. 

The  plaintiff,  the  patentee  and  owner  of  land  near  a navigable  river,  but 
separated  from  it  by  a chain-reserve,  built  a house  upon  his  land,  which 
he  occupied  in  the  summer,  and  a wharf  at  the  edge  of  the  water,  oppo- 
site his  place.  The  defendants,  the  owners  of  timber  limits  in  the 
vicinity,  used  the  river,  as  it  was  reasonably  necessary  for  them  to  do, 
for  floating  their  logs  down  to  a railway;  they  stretched  some  booms 
across  the  river  opposite  the  plaintiff’s  land,  floated  down  a large 
number  of  logs,  and  raised  them  by  a jack-ladder  from  the  water  to 
cars  on  the  railway.  This  was  in  the  summer  of  1912,  when  the  plain- 
tiff was  occupying  his  house.  The  jack-ladder  was  built  partly  on 
the  chain-reserve;  and  the  plaintiff  asserted  that  it  was  in  part  upon 
his  land,  but  the  defendants  disputed  this.  The  plaintiff  began  this 
action  in  August,  1912,  alleging  that  the  defendants’  method  of  float- 
ing logs,  retaining  booms,  and  operating  the  jack-ladder,  was  a deroga- 
tion of  his  right,  and  he  obtained  an  interim  injunction  against  the 
defendants,  which,  four  days  later,  was  dissolved.  At  the  trial,  it  was 
found  by  the  Judge  that  the  plaintiff  was  deprived  of  his  access  to  the 
river,  his  only  available  highway,  by  the  defendants’  logs;  that  he  was 
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prevented  from  navigating  the  river,  and  thereby  put  to  special  incon- 
venience and  damage;  that  a portion  of  the  jack-ladder  was  upon  his 
land;  and  relief  was  given  by  way  of  declaration,  order  for  removal 
of  the  jack-ladder,  injunction  restraining  the  defendant  from  continu- 
ing a nuisance,  mandatory  injunction,  and  damages: — 

Held,  that  the  arrangement  of  the  defendants’  booms  and  their  method  of 
floating  the  logs  violated  the  right  of  the  plaintiff  to  use  the  river;  that 
the  jack-ladder  encroached  upon  the  plaintiff’s  land;  and  that  the  find- 
ings of  the  trial  Judge  were  supported  by  the  evidence. 

2.  That  the  plaintiff  suffered  from  the  nuisance  thus  created  a particular 
injury  or  peculiar  damage,  beyond  the  rest  of  the  public,  substantial 
and  direct  and  not  merely  consequential,  and  therefore  could  main- 
tain the  action  and  was  not  driven  to  indictment  or  information  at  the 
instance  of  the  Attorney-General. 

3.  That  the  defendants  had  no  right  to  recover  upon  their  counterclaim 
for  damages  sustained  by  reason  of  the  interim  injunction. 

Judgment  of  Kelly,  J.,  affirmed,  with  a variation  in  the  description  of 
the  land  encroached  upon  by  the  jack-ladder. 

Per  Mtjlock,  C.J.Ex  : — The  defendants  were  not  authorised  to  do  what 
they  did  by  the  Rivers  and  Streams  Act,  R.S.O.  1897,  ch.  142,  nor 
by  the  Saw  Logs  Driving  Act,  R.S.O.  1897,  ch.  143;  and  provincial  legis- 
lation could  not  authorise  interference  with  the  right  of  navigation: 
British  North  America  Act,  sec.  91. 

The  plaintiff’s  rights  were  not  dependent  upon  his  being  a riparian  owner, 
and  it  was  immaterial  that  his  land  was  separated  from  the  river  by 
the  chain-reserve. 

Per  Riddell  and  Leitch,  JJ. : — In  cases  of  public  or  private  nuisance, 
that  is,  of  private  nuisance  and  of  a public  nuisance  become  actionable 
because  peculiarly  affecting  the  plaintiff,  the  injunction  is,  as  a rule, 
given  in  general  terms — the  Court  does  not  take  it  upon  itself  in  the 
ordinary  case  to  give  specific  directions  how  the  nuisance  is  to  be 
abated  or  how  the  defendant  is  to  act  thereafter;  and  the  form  of  the 
injunction  in  this  case,  restraining  the  defendants  from  continuing  the 
booms  across  the  river  “so  as  to  unnecessarily  interfere  with  the  plain- 
tiff’s right  to  the  use  and  navigation  of  the  river,”  etc.,  was  correct. 

Warden,  etc.,  of  Dover  v.  London  Chatham  and  Dover  R.W.  Co.  (1861),  3 
De  G.F.  & J.  559,  564,  distinguished. 

It  was  said  that  there  was  no  need  for  an  injunction,  as  the  defend- 
ants did  not  intend  to  continue  the  nuisance;  but  there  was  no  evi- 
dence of  this,  nor  undertaking  by  the  defendants.  Where  it  is  proved 
at  the  trial  that  the  nuisance  has  ceased,  there  will  not  always  be  an 
injunction;  but  the  rule  is  that  an  injunction  will  be  granted  when 
the  damage  has  been  proved. 

Dean  and  Chapter  of  Chester  v.  Smelting  Corporation  Limited  ( 1901 ) , 85 
L.T.R.  67,  followed. 

By  the  judgment  at  the  trial  the  plaintiff  was  awarded  costs  up  to  and 
inclusive  of  judgment,  and  including  the  costs  of  and  incidental  to  the 
interim  injunction;  and,  under  that,  the  quantum  or  scale  of  costs 
must  be  passed  upon  by  the  Taxing  Officer:  Rule  649  (Rules  of  1913.) 

Action  for  damages  and  an  injunction  in  respect  of  trespass 
and  nuisance.  Counterclaim  by  tbe  defendants  for  damages 
caused  by  an  interim  injunction  order. 

The  action  was  tried  before  Kelly,  J.,  without  a jury,  at 
Toronto. 

W.  G.  Thurston,  K.C.,  for  the  plaintiff. 

E.  B.  Ryckmcm,  K.C.,  for  the  defendants. 
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April  15.  Kelly,  J. : — The  happenings  which  gave  rise  to 
this  action  took  place  in  the  township  of  Burton,  in  the  dis- 
trict of  Parry  Sound. 

The  plaintiff  in  1911  became  the  owner  of  part  of  broken  lot 
No.  34  (containing  six  acres)  and  the  south-east  part  of  broken 
lot  No.  35  (containing  seven  acres),  both  in  the  14th  concession 
of  the  township  of  Burton,  “saving  and  excepting  on  said  lot 
No.  35  the  right  of  way  of  the  Canadian  Northern  Ontario 
Railway  and  also  an  allowance  of  one  chain  in  perpendicular 
width  along  the  shore  of  the  Magnetawan  river  as  contained 
in  the  original  patent  from  the  Crown.” 

The  part  of  lot  34  referred  to  is  defined  as  all  the  part  of 
that  lot  lying  south  of  the  right  of  way  of  the  Canadian  Northern 
Ontario  Railway,  and  the  part  of  lot  35  as  that  part  along  the 
south  of  the  Magnetawan  river  adjoining  the  aforesaid  part  of 
lot  34  south  of  that  river. 

The  South  Magnetawan  river  flows  in  a southerly  or  south- 
easterly direction  along  the  westerly  side  of  lot  35,  and  a bay  or 
inlet  from  the  river  lies  to  the  south  of  the  parts  of  lots  34  and 
35  owned  by  the  plaintiff,  his  land  being  separated  from  the 
waters  by  the  one  chain  reserve  above  mentioned. 

In  1911,  the  plaintiff  built  on  his  portion  of  lot  35  (lot  35 
lies  to  the  west  of  lot  34)  a substantial  house  to  be  used  as  his 
summer  residence,  and  to  the  front  a wharf;  and  also,  before 
the  commencement  of  the  trouble  resulting  in  this  action,  a 
boat-house ; and  on  the  westerly  bank  of  the  river,  opposite  his 
residence,  an  ice-house.  His  evidence  is  that  he  expended  about 
$4,000  in  the  purchase  of  the  lands,  erecting  and  furnishing  his 
buildings,  and  for  his  boats  and  launches. 

The  defendants  are  the  holders  of  a license  from  the  Province 
of  Ontario  for  the  year  ending  the  30th  April,  1912,  to  cut 
timber  on  certain  lands  in  the  township  of  Mackenzie  (up- 
stream from  the  plaintiff’s  lands). 

Several  miles  above  the  plaintiff’s  lands,  the  Magnetawan 
river  divides  into  two  branches,  known  respectively  as  the  North 
and  South  Magnetawan.  The  latter  flows  past  the  plaintiff’s 
lands.  The  defendants’  operations  of  cutting  timber  were  car- 
ried on  above  the  point  where  the  river  so  divides,  and  in  former 
years  they  floated  their  logs  down  the  North  Magnetawan  river. 
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In  the  spring  or  early  summer  of  1912,  they  decided  to  bring 
down  the  logs  by  the  South  Magnetawan  as  far  as  the  plaintiff’s 
lands,  and  drive  them  easterly  into  the  bay  or  inlet  to  the  south 
thereof,  where,  by  means  of  a jack-ladder — which  they  built  in 
July,  1912 — they  intended  to  take  them  from  the  w*ater  and 
load  them  on  cars  on  the  Canadian  Northern  Ontario  Railway 
Company’s  tracks,  which  at  that  point  are  but  a short  distance 
north  of  the  waters  of  the  inlet. 

At  points  along  the  river  are  dams.  One  of  these  is  located 
above  the  point  where  the  two  branches  of  the  river  divide. 
Another  is  on  the  South  Magnetawan  river  between  six  and 
seven  miles  below  the  plaintiff’s  property.  From  his  property 
to  the  latter  dam  the  water  is  practically  level,  in  which,  accord- 
ing to  one  of  the  witnesses,  logs  would  drift  with  the  wind,  but 
not  with  the  current.  To  facilitate  the  operation  of  bringing 
the  logs  to  the  point  where  they  were  to  be  loaded  on  the  cars, 
the  defendants  changed  the  upper  dam  and  put  stop-logs  in  the 
lower  dam,  thereby  raising  the  water  in  the  vicinity  of  the 
plaintiff’s  property  to  a height  of  about  seven  feet  above  its 
usual  level.  . 

The  defendants  also  placed  across  the  river  three  booms,  one 
just  above  the  plaintiff’s  property,  and  two  a short  distance 
'below  it.  These  two  were  for  the  purpose  of  preventing  the  logs 
from  going  further  down  the  river  so  that  they  could  be  easily 
turned  into  the  bay  or  inlet.  The  defendants  placed  another 
boom  across  the  bay  or  inlet  near  its  westerly  end  for  the  pur- 
pose of  confining  the  logs  therein  until  taken  over  the  jack- 
ladder  to  the  cars. 

The  evidence  of  the  president  of  the  defendant  company  is 
that  129,000  logs  were  to  have  been  taken  by  the  defendants 
through  these  waters  in  the  summer  of  1912,  and  so  loaded. 

The  plaintiff  and  his  family  occupied  this  property  of  his 
during  the  past  summer. 

The  defendants’  logs  started  to  come  down  the  river  about 
the  1st  June,  and  they  were  allowed  to  accumulate  in  the  water 
in  front  of  the  plaintiff’s  residence,  being  held  there  by  the 
booms  until  taken  into  the  inlet;  there  also,  they  lay  in  large 
quantities. 
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According  to  the  evidence  of  Joseph  Simpson,  a resident  of 
the  locality  for  more  than  twenty  years  and  familiar  with  its 
conditions,  there  were  between  50,000  and  60,000  logs  stored  in 
that  inlet  in  August. 

The  means  of  getting  from  place  to  place  in  that  locality  is 
mainly  by  water.  The  defendants’  logs  prevented  the  plaintiff 
from  having  ready  access  to  the  water,  and  the  booms  interfered 
with  his  navigating  the  river  with  his  launches  and  boats,  so 
much  so  that  at  times  his  only  means  of  getting  to  the  post-office 
on  the  opposite  hank  of  the  river,  and  reaching  the  place  where 
he  obtained  his  supplies,  was  by  walking  over  the  open  and  un- 
guarded trestle  bridge  of  the  railway. 

His  chief  causes  of  complaint  are : ( 1 ) that  the  defendants  ’ 
operations  in  the  river  were  so  conducted  as  to  prevent  his  using 
it  as  he  had  a right  to  use  it ; and  ( 2 ) that  the  defendants  com- 
mitted a trespass  upon  his  property  by  erecting  the  jack-ladder 
wholly  or  in  part  thereon,  and  caused  him  damage  by  destroying 
and  removing  trees  and  by  flooding  a portion  of  his  land. 

Dealing  with  the  first  of  these  objections,  the  defendants 
have  placed  much  reliance  upon  their  contention  that  the  plain- 
tiff, by  reason  of  the  one  chain  reserve  along  the  shore  of  the 
river,  is  not  a riparian  proprietor,  and  so  is  not  entitled  to  the 
privileges  of  such  an  owner.  This  contention  is  based  upon  the 
assumption  that  the  reserve  is  to  be  measured  from  high  water 
mark,  and  that,  therefore,  at  times  of  low  water,  land  would 
intervene  between  the  shore  side  of  the  reserve  and  the  edge  of 
the  water.  Even  were  it  conceded  that  the  measurement  of 
the  chain  reserve  is  to  be  made  from  high  water  mark  (a  position 
which,  on  the  authorities,  is  untenable),  it  cannot  be  admitted, 
as  contended,  by  the  defendants,  that  the  line  of  these  waters 
in  the  summer  of  1912,  when  the  defendants  for  their  own  pur- 
poses raised  the  water  level  several  feet  above  normal,  can  be 
considered  as  the  high  water  line:  County  of  York  v.  Rolls 
(1900),  27  A.R.  72;  Angell  on  Watercourses,  7th  ed.,  para.  53, 
p.  50,  note  1. 

The  further  contention  that  the  chain-reserve  itself  cuts 
off  the  plaintiff’s  right  of  access  to  the  water  cannot  prevail. 
A case  much  similar  in  this  respect  to  the  present  is  Metropol- 
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it  an  Board  of  Works  v.  McCarthy  (1874),  L.R.  7 H.L.  243, 
reference  to  which  will  throw  some  light  upon  the  effect  of  the 
conditions  existing  here. 

Another  element  to  be  considered  in  solving  the  question  of 
the  defendants’  liability  is,  whether  they  were  within  their 
rights  in  using  the  river  as  they  did  use  it.  They  maintain  that 
they  have  not  exceeded  the  statutory  rights  of  those  engaged  in 
a business  such  as  they  carry  on.  The  Saw  Logs  Driving  Act, 
R.S.O.  1897,  eh.  143,  relates  to  the  duties  of  persons  floating  logs 
and  their  obligations  to  break  jams  and  to  clear  the  logs  from 
the  banks  and  shores  of  the  water  with  reasonable  despatch,  and 
to  run  and  drive  them  so  as  not  unnecessarily  to  obstruct  the 
flow  or  navigation  of  the  waters. 

It  is  unquestionable  that  the  defendants  did  so  obstruct  the 
river  as  to  render  it  extremely  dangerous  and  at  times  impos- 
sible for  it  to  be  used  by  those  having  the  right  to  navigate  it; 
and,  conceding  the  rights  given  by  statute  to  float  logs  and  use 
the  water  for  that  purpose,  I am  of  opinion  that  the  evidence 
establishes  that  the  defendants  exceeded  their  rights  and  un- 
reasonably obstructed  this  river. 

In  reaching  this  conclusion  I have  not  disregarded  the  state- 
ment that  permanent  settlers  and  those  residing  in  this  region 
during  the  summer  months  are  but  few,  and  are  located  at  con- 
siderable distances  from  each  other.  To  these  any  interference 
with  or  improper  use  of  the  river,  which  obstructs  their  passage 
over  it,  is  a serious  matter,  especially  as  other  means  of  trans- 
port are  not  readily  available. 

In  the  early  stages  of  the  defendants’  operations  in  1912, 
and  prior  to  the  commencement  of  this  action,  discussion  took 
place  between  the  plaintiff  and  the  defendants’  representatives 
about  modifying  the  conditions  created  by  the  defendants  so 
far  as  was  necessary  to  enable  the  plaintiff  safely  to  navigate 
the  river  and  to  pass  through  the  booms  with  his  boats.  Though 
promises  were  given  him,  nothing  was  done  that  resulted  in  any 
improvement.  True,  the  defendants  provided  a means  by  which 
the  booms,  or  some  of  them,  could  be  opened  in  the  centre ; but 
to  do  this  required  skill  and  experience  on  the  part  of  the  per- 
sons using  the  boats;  and,  while  men  accustomed  to  river  work 
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and  log-driving  might  find  it  a satisfactory  means  of  passing 
the  booms,  it  was  a most  dangerous  attempt  to  be  made  by  per- 
sons not  so  accustomed.  Even  Simpson,  an  experienced  man, 
whose  frank  and  straightforward  evidence  I accept,  considered 
it  highly  dangerous. 

It  is  also  urged  that  the  plaintiff  did  not  suffer  any  special 
damage  such  as  entitles  him  to  maintain  this  action.  My  view 
is  quite  the  contrary.  He  was  deprived  of  the  reasonable  and 
proper  means  of  using  the  river,  as  well  as  of  reaching  places 
where  it  was  necessary  for  him  to  go.  His  own  statement  is  that 
for  days  at  a time  he  and  his  family  were  practically  prisoners 
on  his  property.  He  had  such  special  interest  and  sustained 
such  special  damage  as  gave  him  an  actionable  right. 

“If  any  direct  injury  resulted  to  a private  individual  from 
any  obstruction  placed  in  a public  travelled  highway,  whether 
on  land  or  on  water,  which  injury  was  other  and  greater  than 
that  occasioned  to,  or  suffered  by,  the  general  public,  the  person 
so  injured  had  his  remedy  by  action  at  common  law  for  damages, 
and  in  equity  by  injunction  to  restrain  the  continuance  of  the 
obstruction  causing  the  injury.  There  is  no  lack  of  cases  which 
establish  this  proposition:”  Hislop  v.  Township  of  McGillivray 
(1890),  17  S.'C.R.  479,  at  p.  489. 

Dealing  now  with  the  claim  that  the  defendants  have  tres- 
passed on  the  plaintiff’s  lands,  removed  trees  therefrom,  and 
built  their  jack-ladder  thereon,  not  a little  evidence  was  given 
tending  to  shew  that  the  ladder  does  not  encroach  on  the  plain- 
tiff’s lands,  and  that  it  is  situated  entirely  on  the  one  chain 
reserve.  When  the  plaintiff  became  aware  that  the  defendants 
were  building  the  ladder,  he  notified  their  representative  that 
it  did  so  encroach. 

The  raising  of  the  waters  by  the  defendants  created  an  abnor- 
mal condition ; a fact  which  to  a considerable  extent  entered  into 
the  evidence  on  the  question  of  the  location  of  the  plaintiff’s 
property. 

The  plaintiff  submitted  the  evidence  of  two  qualified  land 
surveyors,  who,  in  the  summer  of  1912,  found  that  the  water 
had  encroached  20  to  25  feet  beyond  the  line  of  vegetation. 
This  was  due  to  the  rising  of  the  water  above  its  normal  height. 
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It  was  not  a ease  of  slow  and  imperceptible  encroachment  which 
results  in  an  alteration  of  boundaries.  These  surveyors,  one 
of  whom  had  located  the  stakes  of  the  original  survey,  as  a 
result  of  their  investigations  and  measurements,  found  that  the 
ladder  had  encroached  on  the  plaintiff’s  lands  to  the  extent  of 
at  least  320  feet  (one  of  them  puts  it  as  much  more  than  that), 
and  that  thereby  a small  triangular  piece  of  the  plaintiff’s  land, 
of  about  similar  area,  lying  to  the  east  of  the  ladder,  was  severed 
from  his  other  lands. 

For  the  defendants  was  submitted  the  evidence  of  three  per- 
sons who  -had  made  or  helped  to  make  measurements  in  the 
locality  for  the  purposes  of  the  railway  company — one  of  whom 
also  made  a measurement  and  survey  of  this  property  in  August, 
1912.  These  were  put  forward  as  land  surveyors,  but  it  turned 
out  that  one  only  of  them  is  entitled  to  that  designation  in  the 
sense  of  being  technically  qualified,  the  others  being  civil  en- 
gineers. 

I have  with  great  care  gone  over  the  evidence  of  these  var- 
ious witnesses,  and  am  convinced  that  the  testimony  on  this 
point  is  in  favour  of  the  plaintiff.  I cannot  but  accept  the  evi- 
dence of  Abrey  and  Ward,  whose  statements  are  based  on  more 
definite  data  and  knowledge  than  those  on  which  the  evidence 
of  the  defendants’  witnesses  rests. 

The  exact  superficial  area  of  the  lands  encroached  on  by  the 
jack-ladder,  I do  not  determine,  -but  it  is  at  least  320  feet,  and 
there  is  also  the  triangular  piece  to  the  east  cut  off 'from  the 
plaintiff’s  other  lands.  Trees  which  had  been  on  the  site  of  the 
jack-ladder  were  removed  by  the  defendants.  What  these  were 
worth  was  not  made  clear",  but  I do  not  think,  on  the  evidence 
generally,  that  their  value  was  great. 

Another  result  of  the  rising  of  the  water  was  the  flooding  of 
a small  portion  of  the  plaintiff’s  lands  west  of  the  ladder,  on 
which  are  growing  trees. 

Effect  cannot  be  given  to  the  defendants’  contention  that, 
if  there  is  an  encroachment  or  trespass  on  the  plaintiff’s  lands, 
the  value  of  this  land  is  so  small  as  not  to  be  cognizable  by  the 
Court  in  a claim  for  damages.  Authorities  are  not  wanting  to 
shew  that,  under  such  circumstances,  the  owner  of  the  land  is 
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entitled  to  a right  of  action  and  to  damages  even  though  nom- 
inal: Wright  v.  Turner  (1863),  10  Gr.  67;  McGlone  v.  Smith 
(1888),  22  L.R.  Ir.  559. 

It  will  serve  no  useful  purpose  to  go  further  into  the  details 
of  the  evidence,  nor  do  I think  it  necessary  to  review  the  many 
authorities  cited  on  the  argument,  and  others  which  I have  also 
considered.  The  conclusions  which  I have  reached  are,  in  my 
opinion,  in  harmony  with  the  general  effect  of  these  authorities. 

The  plaintiff  claims  damages  for  the  wrongful  entry  and 
trespass  on  his  lands  and  an  injunction  restraining  the  defen- 
dants from  further  entry,  and  from  destroying  and  injuring 
his  trees  and  timber,  and  from  storing  logs  in  the  river ; and  an 
order  compelling  them  to  remove  the  jack-ladder  and  its  appar- 
atus, an  order  to  remove  the  booms  or  so  arrange  them  as  not  to 
interfere  with  his  use  and  enjoyment  of  the  river,  and  to  re- 
arrange the  logs.  He  is  entitled  to  this  relief. 

Damages  for  the  trespass  and  entry  and  the  trees  cut  and 
removed  I fix  at  $15. 

Judgment  will  go  accordingly  with  costs  of  the  action,  includ- 
ing costs  of  and  incidental  to  the  granting  of  the  injunction. 

In  his  argument  the  plaintiff’s  counsel  applied  for  leave  to 
amend  the  claim  by  adding  a claim  for  damages  for  the  obstruc- 
tion of  the  river.  I grant  this  application  and  allow  the  claim, 
with  a reference  to  the  Master  in  Ordinary  to  ascertain  the 
amount  of  damages,  if  the  plaintiff  desires  it ; costs  of  the  refer- 
ence to  be  reserved  until  the  Master  shall  have  made  his  report. 

With  reference  to  the  defendants’  counterclaim  for  damages 
for  being  restrained  by  the  injunction  from  the  16th  August  to 
the  20th  August,  when,  on  their  application,  the  injunction  was 
dissolved,  in  view  of  the  conclusion  I have  arrived  at,  that  claim 
must  be  dismissed  with  costs.  The  plaintiff  was  entitled  to  the 
injunction,  and  the  dissolving  of  it,  in  the  circumstances  under 
which  the  order  for  that  purpose  was  made,  does  not  conflict 
with  that  view. 

I have  taken  occasion  to  refer  to  the  learned  Judge  who  made 
the  order  dissolving  the  injunction,  and  I have  learned  that  he 
adopted  that  course  not  because  he  believed  that  the  plaintiff  was 
not  entitled  to  the  injunction,  but  because  he  considered  it  con- 
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venient  and  desirable  that  the  logs  should  be  removed  by  means 
of  the  ladder  (apparently  then  the  most  speedy  means  of  dis- 
posing of  them),  even  though  it  trespassed  on  the  plaintiff’s 
lands,  rather  than  that  they  should  remain  untouched  and  so 
continue  to  interfere  with  the  use  of  the  river  and  its  branches. 

During  the  trial  I became  impressed  with  the  belief — and  a 
more  deliberate  consideration  of  the  evidence  confirms  this — that, 
had  the  defendants  been  more  heedful  of  the  plaintiff’s  wishes, 
when  in  the  early  part  of  the  summer  he  requested  their  repre- 
sentatives so  to  conduct  their  operations  as  not  to  deprive  him 
of  reasonable  means  of  access  to  the  water  and  of  the  right  to 
navigate  the  river,  an  amicable  working  arrangement  could 
easily  have  been  arrived  at.  They  acted,  however,  highhandedly 
and  without  due  regard  for  the  inconvenience  and  hardships 
which  their  operations  caused  him,  and  thus  brought  about 
the  dissatisfaction  on  his  part  which  resulted  in  the  present 
proceedings. 


The  defendants  appealed  from  the  judgment  of  Kelly,  J. 


September  24.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

E.  B.  Ryckmcm,  K.C.,  and  J.  H.  Fraser , for  the  appellants. 
The  appellants  never  claimed  any  rights  other  than  timber  rights 
in  the  stream.  The  Rivers  and  Streams  Act,  R.S.O.  1897,  eh. 
142,  sec.  1,  gives  the  right  to  use  all  rivers  for  floating  timber; 
and  see  the  Saw  Logs  Driving  Act,  R.S.O.  1897,  ch.  143,  sec.  3. 
The  Government  had  set  a time-limit  on  the  cutting  of  lumber  ; 
so  there  was  necessarily  a large  number  of  logs  to  be  handled. 
There  was  no  way  of  marketing  the  129,000  logs  except  by  taking 
them  down  the  river  past  the  plaintiff’s  summer  house  to  the 
south  branch  of  the  Magnetawan  river;  then  to  be  stored  in  the 
bay,  and  loaded  by  a jack-ladder.  The  appellants’  use  of  the 
water  was  not  unreasonable.  There  is  no  evidence  that  they  kept 
the  plaintiff  a prisoner  for  a week,  or  exceeded  their  limits  in 
any  way.  There  is  no  evidence  that  they  had  in  former  years 
used  the  north  branch  of  the  river.  Conditions  as  shewn  in  a 
photograph  made  an  exhibit  were  continuous  only  during  the 
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driving.  The  appellants  had  to  drive,  and  could  not  choose  their 
time,  for  another  lumber  company  was  operating;  consequently 
they  were  delayed  and  caught  in  the  six-mile  reach  of  the  south 
river  between  the  two  dams.  Unless  they  had  gone  into  the  bay, 
the  iogs  would  have  been  around  the  plaintiff’s  house  all  the  time. 
The  water  being  too  shallow  for  a tug,  they  used  an  alligator. 
They  were  justified  in  bringing  down  the  logs  as  they  did,  and 
the  evidence  shews  that  they  did  not  stop  navigation.  The  action 
is  not  maintainable.  The  plaintiff  had  his  rights,  but  no  per- 
sonal, peculiar,  or  pecuniary  effect  was  occasioned.  As  to  ob- 
struction, see  W interbottom  v.  Lord  Derby  (1867),  L.R.  2 Ex. 
316,  and  O’Neil  v.  Harper  (1913),  28  O.L.R.  635.  The  plain- 
tiff’s evidence  only  points  to  loss  of  pleasure.  'Complaint  as  to 
the  noise  of  the  jack-ladder  was  absurd,  it  being  half  a mile  away 
— damnum  absque  injuria : Picket  v.  Metropolitan  R.W.  Co. 
(1867),  L.R.  2 ILL.  175.  The  case  of  Drake  v.  Sault  Ste.  Marie 
Pulp  and  Paper  Co.  (1898),  25  A.R.  251,  does  not  apply,  for 
no  peculiar  damage  was  suffered.  Injury  must  be 
substantial:  Benjamin  v.  Storr  (1874),  L.R.  9 C.P.  400.  The 
injunction  was  asked  for  only  ten  days  before  the  plaintiff  left 
his  house  on  the  26th  August;  at  that  time  all  the  logs  were  in 
the  bay  and  past  the  booms.  The  form  of  the  injunction  is 
wrong;  it  is  too  indefinite.  See  Kerr  on  Injunctions,  4th  ed., 
p.  571.  A mandatory  injunction  should  not  be  granted : Original 
Hartlepool  Collieries  Co.  v.  Gibb  (1877),  5 Ch.  D.  713.  O’Neil 
v.  Harper,  supra,  does  not  apply,  for  there  was  no  express  inten- 
tion of  obstructing.  As  to  the  jack-ladder,  it  is  not  on  the  plain- 
tiff’s ground,  but  on  the  chain-reserve,  to  which  we  had  a perfect 
right  by  our  license.  The  trial  Judge  directed  removal  from  an 
undetermined  portion  of  land.  This  is  not  a case  of  riparian 
owner:  Dmlard  v.  Welsh  (1906-7),  11  O.L.R.  647,  14  O.L.R. 
54;  Servos  v.  Stewart  (1907),  15  O.L.R.  216,  referring  to  Stover 
v.  Lavoia  (1906-7),  8 O.W.R.  398,  9 O.W.R.  117 ; Parker  v.  Eliott 
(1852),  1 U.C.C.P.  470;  Gage  v.  Bates  (1858),  7 U.C.C.P.  116, 
123;  Plumb  v.  McGannon  (1871),  32  U.O.R.  8,  14;  Stanton  v. 
Windeat  (1844),  1 U.C.R.  30;  Brady  v.  Sadler  (1890),  17  A.R, 
365,  374;  Coulson  and  Forbes  on  Waters,  ed.  of  1902,  p.  61.  This 
action  could  and  should  have  been  brought  in  a County  Court. 
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Tlie  Judge  was  not  authorised  to  give  costs  of  the  injunction 
motion  to  the  plaintiff,  as  costs  were  not  reserved.  See  the  Rivers 
and  Streams  Act,  1913,  3 & 4 Geo.  V.  ch.  26,  as  to  the  use  of 
streams  by  lumber-men.  There  was  no  necessity  for  the  contin- 
uance of  the  injunction. 

W.  G.  Thurston , K.C.,  for  the  plaintiff,  the  respondent.  There 
was  no  reason  why  logs  should  not  have  been  taken  down  the 
north  branch  of  the  river.  The  south  branch  had  never  been 
used  before  except  on  one  occasion,  fifteen  years  before.  Water 
reached  an  abnormal  height  in  1912,  owing  to  the  dam  built  in 
January,  1912,  by  the  defendants  at  the  junction  of  the  north 
and  south  rivers.  Logs  were  stored  around  the  plaintiff’s  house, 
and  the  wind  would  drive  them  against  the  plaintiff’s  land.  The 
statutes  do  not  apply,  as  the  defendants  admit  that  the  river  was 
nagivable.  As  to  the  river  being  a highway,  see  Metropolitan 
Board  of  Works  v.  McCarthy , L.R.  7 H.L.  243,  and  In  re  Tate 
and  City  of  Toronto  (1905),  10  O.L.R.  651.  The  plaintiff  is 
a riparian  owner;  therefore,  obstruction  was  special  damage 
without  proof:  Crandell  v.  Mooney  (1873),  23  U.C.C.P.  212. 
The  fact  that  the  defendants  had  80,000  logs  (above  boom  A. 
on  the  30th  September  shews  that  they  did  not  wish  to  move 
them  on.  This  fact  was  evidence  of  their  deeming  it  their  right 
to  do  so.  No  logs  had  been  taken  over  the  jack-ladder  by  the 
16th  August,  yet  the  defendants  claimed  damages  for  four  days 
in  their  counterclaim.  As  to  trespass  by  the  erection  of  the 
jack-ladder,  see  Stover  v.  Lavoia,  8 O.W.R.  398,  9 O.W.R.  117 ; 
Badgely  v.  Bender  (1834),  3 O.S.  221;  Regina  v.  Great  Western 
R.W.  Co.  (1862),  21  U.C.R.  555;  Spalding  v.  Rogers  (1844), 
1 U.C.R.  '269;  Kenny  v.  Caldwell  (1894),  21  A.R.  110.  The 
129,000  logs  in  the  river  dated  from  the  6th  June.  By  the  30th 
August,  not  even  fourteen  car-loads  had  been  taken  out.  If  the 
jack-ladder  had  been  working,  fifty  days  would  have  sufficed. 
The  evidence  shewis  that  the  water  was  abnormally  high,  owing 
to  dams.  As  to  the  water  being  a highway,  I refer  to  Chamber- 
lain  v.  West  End  of  London  and  Crystal  Palace  R.W.  Co.  (1863) 
33  L.J.Q.B.  173;  Blair  v.  Chew  (1901),  21  C.L.T.  Occ.  N.  404. 
As  to  high  water,  see  Plumb  v.  McGannon,  32  U.C.R.  8. 

Ryckman , in  reply,  referred  to  Neely  v.  Peter  (1902-3),  4 O. 
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L.R.  293,  295,  5 O.L.R.  381;  Chaurest  v.  Pilon  (1908),  Q.R.  17 
K.B.  283 ; Warden , etc.,  of  Dover  v.  London  Chatham  and  Dover 
B.W.  Co.  (1861),  3 DeO.  F.  & J.  559,  564;  Low  v.  Innes  (1864), 
4 DeG.  J.  & S.  286,  295;  Anon.  (1808),  1 Camp.  517,  note;  St. 
Helen’s  Smelting  Co.  v.  Tipping  (1865),  11  H.L.C.  642;  Wall- 
asey Local  Board  v.  Gracey  (1887),  36  Ch.  D.  593. 

December  23.  Mulock,  C.J.Ex.  : — This  is  an  appeal  from 
the  judgment  of  Kelly,  J. 

Briefly,  the  facts  are  as  follows.  In  1911,  the  plaintiff  became 
the  owner  of  parts  of  lots  34  and  35  in  the  14th  concession  of  the 
township  of  Burton,  containing  .together  about  thirteen  acres 
of  land,  more  particularly  described  in  the  grant  thereof  from 
the  Crown,  excepting  thereout  the  right  of  way  of  the  Canadian 
Northern  Railway,  and  also  “an  allowance  of  one  chain  in  per- 
pendicular width  along  the  shore  of  the  Magnetawan  river  as 
contained  in  the  original  patent  from  the  Crown.” 

That  portion  of  lot  34  owned  by  the  plaintiff  is  situate  on  a 
point  of  land  made  by  a bend  in  the  South  .Magnetawan  river, 
and  is  separated  from  lot  35  by  that  river,  which  flows  between 
the  two  properties  in  a southerly  direction. 

A bay  of  considerable  area  extends  from  the  river  easterly 
along  the  plaintiff’s  point  of  land,  and  affords  the  only  means 
of  water  communication  between  the  residence  of  the  plaintiff 
and  the  post-office  and  the  place  where  he  obtained  his  household 
supplies.  On  this  point  he  had  erected  a residence  with  various 
outbuildings,  and  on  the  opposite  side  of  the  river  a boat-house. 
Throughout  part  of  the  summer  of  1912  he  and  his  family  occu- 
pied the  property. 

The  defendant  company,  under  a license  from  the  Ontario 
Government,  have  the  right  to  cut  logs  on  the  upper  waters  of 
the  Magnetawan  river,  and  previous  to  the  year  1912  had  floated 
their  logs  to  market  down  the  North  Magnetawan  river;  but  in 
1912  decided  to  float  them  down  the  South  Magnetawan  river, 
past  the  plaintiff’s  land,  and  into  the  bay  above  referred  to,  and 
there,  by  means  of  a jack-ladder,  to  load  them  on  the  cars  of 
the  Canadian  Northern  Railway,  which  is  close  to  the  bay. 

Some  6 or  7 miles  below  the  plaintiff’s  property,  a dam  had 
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been  erected  in  order  to  improve  the  navigability  of  the  river. 
Between  that  dam  and  the  plaintiff’s  property,  and  to  the  east- 
erly limit  of  the  bay,  the  waters  of  the  river  and  bay  were  navi- 
gable for  boats,  and  constituted  a public  highway. 

The  defendant  company,  in  order  to  carry  out  their  plan, 
put  in  stop-logs  in  the  dam  already  referred  to,  whereby  the 
water  was  raised  about  seven  feet  above  its  normal  level.  They 
also  erected  three  other  dams,  one  across  the  river  just  above  the 
plaintiff’s  property,  another  across  the  river  some  distance  below 
it,  and  a third  across  the  mouth  of  the  bay. 

As  the  defendants’  logs  floated  down  from  the  upper  waters, 
they  were  stopped  by  the  dam  above  the  plaintiff’s  property,  and 
in  consequence  accumulated  there  in  large  quantities. 

At  intervals  they  were  liberated  and  floated  down  past  the 
plaintiff’s  property,  but  were  prevented  by  the  lower  dam  from 
going  beyond  that  point.  By  means  of  these  different  obstruc- 
tions, large  quantities  of  logs  were  retained  within  the  enclosure 
thus  created,  and,  drifting  about,  were  at  times  blown  upon  the 
shore  around  the  plaintiff’s  property,  and  in  such  quantities  as 
to  have  the  effect,  as  found  by  the  trial  Judge,  of  wholly  depriv- 
ing the  plaintiff  of  access  to  the  water  by  means  of  his  boats, 
making  him  and  his  family  practically  prisoners  for  days  at  a 
time  on  his  property,  which  was  so  hemmed  in  by  masses  of  logs 
along  the  shore  that  access  to  the  river,  their  only  available  high- 
way, was  impossible. 

The  defendant  company  also  caused  large  quantities  of  logs 
to  be  stored  and  kept  in  the  bay  by  means  of  the  dam  across  its 
mouth,  and,  as  found  by  the  trial  Judge,  the  plaintiff  was 
thereby  prevented  from  navigating  the  waters  of  the  bay  for  the 
purpose  of  getting  from  place  to  place  on  his  own  property  or  to 
places  where  he  obtained  his  supplies  or  to  the  post-office,  where- 
by he  and  his  family  were  put  to  special  inconvenience  and  dam- 
age. The  learned  trial  Judge  also  found  that  the  defendant  com- 
pany had  erected  and  were  maintaining  at  least  a portion  of  a 
jack-ladder  on  the  plaintiff’s  property. 

The  learned  trial  Judge,  having  found  the  defendant  com- 
pany guilty  of  the  acts  complained  of,  ordered  the  removal  of 
the  jack-ladder,  and  that  the  defendant  company  be  restrained 
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from  continuing  such  nuisance ; and  from  such  order  the  defen- 
dant company  appeal. 

The  findings  of  fact  by  the  trial  Judge  are,  I think,  abun- 
dantly warranted  by  the  evidence. 

To  the  plaintiff’s  claim,  however,  the  defendant  company 
say  that  the  plaintiff  is  not  entitled  to  maintain  this  action,  on 
the  ground  that  what  is  complained  of  constitutes  a public  nuis- 
ance only,  and  therefore  the  remedy  is  by  way  of  indictment 
only.  The  authorities,  however,  shew  that,  if  a person  makes  use 
of  a highway  to  such  an  unreasonable  extent  that  the  user 
amounts  to  a public  nuisance,  and  if  such  nuisance  causes  a par- 
ticular injury  to  another  beyond  that  which  is  suffered  by  the 
rest  of  the  public,  and  if  such  injury  is  substantial  and  direct, 
and  not  merely  consequential,  the  injured  party  is  entitled  to 
maintain  an  action  in  his  own  name:  Benjamin  v.  Storr , L.R. 
9 C.P.  400.  ] 

In  Crandell  v.  Mooney , 23  U.C.'C.P.  212,  which  was  an  action 
brought  by  the  owner  of  a steamboat  for  damages  because  of 
obstruction  of  a navigable  river  by  the  defendant’s  boom,  it  was; 
held  that,  the  boom  preventing  the  plaintiff  navigating  the  river 
with  his  vessel,  he  was  sustaining  peculiar  injury  which  entitled 
him  to  maintain  the  action.  In  that  case  the  rights  of  persons 
using  navigable  rivers  are  thus  stated  by  G wynne,  J.,  at  p.  224 : 
All  persons  have  an  equal  right  to  navigate  this  river  with  logs 
or  steamboats,  which  right  must  be  exercised,  however,  in  such 
a.  manner  as  not  unreasonably  to  impede  or  delay  another  in  the 
exercise  of  his  right ; and  that  if  a person  navigating  with  logs 
obstruct  the  whole  river  for  a period  of  eight  days  or  more,  as  in 
this  case,  whereby  every  other  mode  of  navigation  by  all  other 
persons  is  prevented  during  that  period,  this  is  such  an  unreason- 
able obstruction  of  others’  rights  as  to  give  a cause  of  action, 
notwithstanding  that  the  obstruction  be  caused  by  adverse  winds 
retaining  the  logs  in  the  river.  A party  navigating  the  river 
with  logs  should,  as  it  seems  to  me,  be  obliged  to  use  steam  power 
to  overcome  the  vis  major  of  an  adverse  wind  in  such  a case.” 
In  Drake  v.  Sault  Ste.  Marie  Pulp  and  Paper  Co.,  25  A.R. 
251,  the  plaintiff,  a fisherman,  living  on  a farm  fronting  on  a 
navigable  river,  and  situate  about  three  miles  from  its  mouth, 
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occasionally  used  his  boat  for  carrying  goods  for  his  neighbours, 
but  the  defendants  obstructed  the  river  for  a whole  summer  to 
such  an  extent  as  to  cut  off  the  plaintiff’s  access  to  the  river  by 
his  boat,  and  it  was  held  that  he  was  entitled  in  his  own  name  to 
maintain  the  action. 

It  is  not  necessary,  however,  further  to  multiply  authorities 
in  support  of  the  rule  above  set  forth.  The  only  question  is, 
whether  the  facts  here  bring  the  case  within  that  rule.  On  that 
point  I entertain  no  doubt.  The  river  afforded  the  only  means 
of  communication  to  the  plaintiff  and  his  family  between  their 
residence  and  the  outside  world.  To  be  hemmed  in  by  a fringe 
of  logs  for  days  at  a time  and  thereby  prevented  from  obtaining 
necessary  -household  supplies  or  mail  matter,  or  in  emergency, 
what  often  may  occur,  medical  assistance,  was  a position  in  which 
the  defendant  company  had  no  legal  right  to  place  the  plaintiff. 
That  he  was  not  thereby  damaged  in  a special,  direct,  and  sub- 
stantial manner,  is  not,  I think,  arguable;  and  the  plaintiff  is 
entitled  to  maintain  this  action. 

Another  answer  of  the  defendant  company  is,  that  they  were 
authorised  to  do  what  they  did  by  R.  S.  0.  1897,  chs.  142  and 
143;  but  provincial  legislation  cannot  authorise  interference 
with  the  right  of  navigation;  that  subject,  under  sec.  91  of  the 
British  North  America  Act,  being  under  the  exclusive  jurisdic- 
tion of  the  Parliament  of  Canada : see  The  Queen  v.  Fisher 
(1891),  2 Can.  Ex.  C.R.  365. 

Nor  does  ch.  143  of  R.S.O.  1897  (the  Saw  Logs  Driving  Act) 
even  purport  to  authorise  the  defendant  company  to  do  the  acts 
complained  of.  Section  3 of  that  chapter,  not  from  necessity,  but 
ex  abundanti,  declares  that  persons  floating  logs  on  lakes, 
rivers,  etc.,  shall  so  conduct  their  operations  as  not  to  “ unneces- 
sarily obstruct  the  floating  or  navigation  of  such  water.  ’ ’ 

I,  therefore,  think  that  the  defendant  company  have  no  stat- 
utory right  to  do  what  they  have  been  found  guilty  of  doing. 

The  defendant  company  further  urge  that,  inasmuch  as  the 
plaintiff’s  property  is  separated  from  the  water  front  by  an 
allowance  of  one  chain  in  width,  he  is  not  a riparian  owner,  and 
therefore  has  no  right  to  maintain  this  action.  The  plaintiff’s 
right  does  not  depend  upon  his  being  a riparian  owner.  He  is 
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shewn  to  be  the  owner  and  occupant,  during  part  of  the  year, 
of  certain  lands,  access  to  and  from  which  by  means  of  the  river 
is  necessary  to  the  reasonable  enjoyment  of  his  property,  and  to 
the  exercise  of  his  civil  rights  when  in  such  occupation,  and  the 
cause  of  action  is  the  infringement  of  those  rights  by  the  defen- 
dant company. 

The  defendant  company  also  object  to  the  portions  of  the 
judgment  declaring  that  the  jack-ladder  encroaches  on  the  plain- 
tiff’s land  to  the  extent  of  at  least  720  square  feet,  and  ordering 
its  removal.  The  learned  trial  Judge’s  finding  was  that  the  en- 
croachment amounted  to  ‘ ‘ at  least  320  feet,  ’ ’ but  the  order  reads 
“720  feet,”  being  the  figures  given  by  Mr.  Ward,  P.L.S. 

If  the  defendant  company  desire  it,  they  may  have  the  portion 
of  land  occupied  by  the  jack-ladder  described  by  metes  and 
bounds  in  the  judgment,  such  description  to  be  prepared  by  Mr. 
Abrey,  P.L.S.,  or  some  other  surveyor  to  be  appointed  by  the 
Court,  the  defendant  company  to  be  at  the  expense  of  the  survey 
and  within  one  week  to  deposit  $100  towards  the  cost ; otherwise 
the  description  as  in  the  order  to  stand. 

As  to  the  defendant  company’s  counterclaim  for  damages 
because  of  the  granting  of  the  interim  injunction,  the  evidence 
at  the  trial  shews  that  the  plaintiff  was  suffering  special  and 
substantial  injury  because  of  the  unlawful,  unreasonable,  and 
high-handed  conduct  of  the  defendant  company;  and  that,  in 
consequence,  he  was  entitled  to  summary  relief  by  way  of  injunc- 
tion. Therefore,  there  is  no  foundation  for  the  counterclaim  for 
damages. 

For  these  reasons,  I think  the  appeal  should  be  dismissed 
with  costs ; the  order  to  issue  at  the  expiration  of  one  week  if  the 
defendant  company  fail  to  make  the  deposit  of  $100.  If  it  is 
made,  then  the  order  not  to  issue  until  after  the  surveyor’s 
description  is  completed. 

Any  question  that  may  arise  out  of  such  description  may  be 
spoken  to  before  the  order  issues. 


4pp.  Div. 
1913 

Ireson 

V: 

Holt 

Timber 

Co. 

Mulock,  C.J. 


Riddell,  J.  • — The  plaintiff  is  the  patentee  and  owner  of  parts 
of  lots  34  and  35,  concession  14  of  the  township  of  Burton,  Parry 
Sound  District — his  land  is  near  the  Magnetawan  river,  but 
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separated  from  it  by  land  described  as  “an  allowance  of  one 
chain  in  perpendicular  width  along  the  shore  of  the  Magnetawan 
river.”  His  certificate  of  title  bears  date  the  10th  July,  1911, 
and  he  had  bought  shortly  before,  during  the  same  year.  In 
1911,  he  began  building  a wharf  opposite  his  place  at  the  edge 
of  the  water,  and  in  1912  he  furnished  it  as  a landing-place  and 
built  a house  upon  his  property,  which  he  occupied  with  his 
family  during  the  summer  of  that  year.  After  the  plaintiff’s 
purchase,  the  water  in  the  river  opposite  to  his  property  was 
raised  some  seven  feet  by  a dam,  etc. 

The  defendants  are  a company  who  own  valuable  timber 
limits  in  the  vicinity,  to  bring  the  timber  from  which  it  is  reason- 
ably necessary  for  them  to  use  the  river  at  this  point  for  floating 
logs  down  to  a branch  of  the  Canadian  Northern  Railway,  which 
runs  near  by,  and  which  takes  away  the  logs  to  be  converted  into 
lumber,  etc.  The  company  stretched  some  booms  across  the  river, 
floated  down  a large  number  of  logs,  and  raised  them  by  a “jack- 
ladder”  from  the  water  to  car's  on  the  railway.  The  jack-ladder 
was  built  partly  on  the  chain-reserve;  the  plaintiff  claims  that 
it  was  and  is  in  part  upon  his  land,  but  this  the  defendants  deny. 

On  the  16th  August,  1912,  the  plaintiff,  claiming  that  the 
method  of  floating  logs,  retaining  booms,  and  operating  the  jack- 
ladder,  etc.,  was  a derogation  of  his  rights,  obtained  an  injunc- 
tion against  the  defendants,  but  this  was  dissolved  four  days 
later. 

The  action  came  on  for  trial  before  Mr.  Justice  Kelly  in 
September,  1912.,  and  that  learned1  Judge  gave  judgment  in 
favour  of  the  plaintiff — the  defendants  now  appeal. 

The  judgment  (1)  declares  that  the  jack-ladder  encroaches 
on  the  lands  of  the  plaintiff  720  square  feet  (this  is  a clerical 
error  for  320  square  feet,  as  will  be  seen  from  the  reasons  for 
judgment,  and  we  at  the  hearing  of  the  appeal  directed  that  it 
should  be  amended  accordingly) — $15  damages  are  awarded  for 
this  trespass  and  for  cutting  down  certain  trees,  etc.  (2)  The 
defendants  are  ordered  to  “remove  from  the  said  lands  of  the 
plaintiff  the  said  jack-ladder  with  its  engine  and  apparatus  con- 
nected therewith,  and  that  the  plaintiff  do  forthwith  recover 
possession  of  his  said  lands  from  the  defendants  on  which  there 
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was  such  wrongful  entry  by  the  defendants,  and  that  the  defen- 
dants "do  also  forthwith  . . deliver  to  the  plaintiff,  or  to  whom 

he  may  appoint,  possession  of  the  said  lands.  ” (3)  The  defen- 

dants are  ‘ ‘perpetually  restrained  from  continuing  the  boom  or 
booms  across  the  Magnetawan  river  ...  so  as  to  unneces- 
sarily interfere  with  the  plaintiff’s  right  to  the  use  and  naviga- 
tion of  the  said  river,”  and  ordered  to  remove  “the  said  booms 
. . . or  so  re-arrange  said  booms  as  that  they  may  not  unduly 
interfere  with  the  use  of  said  river  . . by  the  plaintiff  and 

not  to  unduly  interfere  with  the  privilege  or  right  to  use  and 
navigate  the  said  river  . . .”  (4)  The  company  are  “re- 

strained from  storing  logs  in  said  river  ...  in  such  a man- 
ner as  to  prevent  access  to  said  river  ...  by  the  plaintiff 
. . or  in  such  a manner  as  to  unduly  interfere  with  the  . . 

right  of  the  plaintiff  ...  to  the  use  of  the  said  river  . . 

. . . ’ ’ and  ordered  ‘ ‘ to  remove  or  re-arrange  said  logs  so  stored 
. . . so  as  not  to  unduly  interfere  with  the  right  . . of 
the  plaintiff  to  make  any  reasonable  use  of  said  river  . . . ” 
(5)  Reference  to  the  Master  in  Ordinary  as  to  “ damages  . . . 

sustained  by  reason  of  the  undue  obstruction  of  said  river 
. . .”  reserving  costs  of  reference.  (6)  The  plaintiff  is 

awarded  costs  up  to  and  inclusive  of  judgment,  and  including 
the  costs  of  and  incidental  to  the  interim  injunction.  (7)  The 
defendants’  counterclaim  for  damages  in  consequence  of  the  in- 
terim injunction  is  dismissed  with  costs. 

The  judgment  is  attacked  in  every  clause. 

The  objection  to  the  award  of  costs  in  (G)  above  is,  that 
County  'Court  costs  only  should  have  been  directed  to  be  paid; 
we  pointed  out  in  the  argument  that  Rule  (1913)  '649  covers  the 
case,  and  the  quantum  or  scale  of  costs  must  be  passed  upon 
under  such  a judgment  as  this  by  the  Taxing  Officer. 

A careful  perusal  of  the  evidence  convinces  me  that  the 
learned  trial  Judge  was  right  in  finding  that  the  arrangement 
of  the  booms  and  the  method  of  floating  the  logs  were  in  violation 
of  the  rights  of  the  plaintiff  to  use  this  river.  It  is  admitted  by 
the  defendants  that  the  river  is  a navigable  river;  it  is  conse- 
quently in  the  same  position  as  a common  or  public  highway.  I 
adopt  without  hesitation  the  criterion  laid  down  by  counsel  for 
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the  defendants,  and  agree  that  the  defendants  have  a right  to 
nse  the  river  in  a reasonable  way,  considering  the  rights  of 
others  to  use  the  river.  What  is  and  what  is  not  a reasonable 
nser  differs  in  different  circumstances:  in  the  circumstances  of 
this  case,  the  user  by  booms  and  floating  of  logs  in  the  manner 
in  which  the  defendants  used  them,  was  wholly  unreasonable. 

The  objection  that  the  plaintiff  has  no  right  of  action  is  un- 
tenable— the  position  of  the  plaintiff  and  of  his  property  is  such 
that  he  suffered  a peculiar  damage  differing  from  that  of  the 
public  at  large,  and  consequently  he  may  sue,  and  is  not  driven 
to  indictment  or  information  at  the  instance  of  the  Attorney- 
General.  The  principle  has  been  recently  discussed  at  length  by 
this  Court  in  O’Neil  v.  Harper , 28  O.L.R.  635,  and  it  is  not 
necessary  here  to  do  more  than  refer  to  the  judgment  in  that 
case. 

Much  complaint  is  made  concerning  the  form  of  the  injunc- 
tion ordered,  and  reliance  is  placed  upon  the  language  of  Tur- 
ner, L.J.,  in  Warden,  etc.,  of  Dover  v.  London  Chatham  and 
Dover  R.W.  Co.,  3 DeG.  F.  & J.  559,  at  p.  564.  In  that 
case  the  defendants  had  a special  Act  of  incorporation;  the 
plaintiffs’  bill  set  out  that  the  defendants  intended  to  cross  a 
certain  street,  not  on  the  level,  but  at  a depth  of  more  than  two 
feet  below  the  level,  divert  the  street,  raise  the  road  and  carry 
it  across  the  line  by  a bridge — an  injunction  was  asked  restrain- 
ing them  from  raising  or  diverting  the  street.  The  special  Act 
enacted  that,  subject  to  the  provisions  in  the  Railway  Clauses 
Consolidation  Act,  1845,  contained,  in  reference  to  the  crossing 
of  road's  on  a level,  it  should  be  lawful  for  the  company  in  con- 
structing the  railway  to  carry  the  same  on  a level  across  the 
street  in  question.  Stuart,  Y.-C.,  granted  an  interlocutory  order 
restraining  them  from  crossing  the  street  ‘ ‘ in  any  other  manner 
than  was  authorised  by  the  defendants’  special  Act  of  incorpor- 
ation.” It  was  on  appeal  from  this  that  Turner,  L.J.,  said: 
'‘This  appears  to  me  a most  inconvenient  form  of  injunction. 
There  is  no  declaration  . . of  what,  in  the  opinion  of  the 

Court,  is  the  right  mode  in  which  this  railway  should  be  con- 
structed, and  the  consequence  of  the  injunction  being  in  that 
form  is,  that  no  possible  alteration  can  be  made  by  the  railway 
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company  in  the  mode  of  constructing  the  railway,  without  ex- 
posing themselves  to  the  danger  of  commitment  for  a 'breach  of 
the  injunction.  The  defendants  are  left  perfectly  at  large  to 
judge  what,  on  the  part  of  the  defendants,  may  be  the  mode  of 
constructing  the  railway  which  is  required  and  authorised  by  the 
special  Act  and  the  public  Acts  incorporated  therewith  . . . ” 

It  is,  of  course,  quite  plain  that  the  objectionable  injunction  was 
in  substance  an  order  not  to  do  anything  in  constructing  the 
line  which  the  company  had  not  the  right  to  do — and  that  is 
not  a form  of  injunction  which  the  Court  should  make;  C other 
v.  Midland  R.W.  Co.  (1848),  2 Ph.  469,  472;  Low  v.  Innes,  4 
DeG.  J.  & S.  286,  295;  Hackett  v.  Baiss  (18751,  L.R.  20  Eq.  494, 
499;  Parker  v.  First  Avenue  Hotel  Co.  (1883),  24  Ch.  D.  282, 
286. 

In  cases  of  public  or  private  nuisance,  that  is,  of  private 
nuisance  and  of  a public  nuisance  become  actionable  because 
peculiarly  affecting  the  plaintiff,  the  injunction  is  given  in  gen- 
eral terms  as  a rule — the  Court  does  not  take  it  upon  itself  in 
the  ordinary  case  to  give  specific  directions  how  the  nuisance  is 
to  be  abated  or  how  the  defendant  is  to  act  thereafter. 

Forms  may  be  seen  in  Seton,  6th  ed.,  vol.  1,  pp.  604  sqq. — 
“restrained  from  burning  bricks  ...  so  as  to  occasion  a 
nuisance  . . ,”  “so  as  to  cause  a nuisance  . . ,”  “doing 
or  causing  any  damage  or  nuisance  to  the  plaintiff,  and  from 
doing  any  other  act  to  endanger  the  safety  or  stability  of  the 
building/’  etc.,  “to  interfere  with  the  enjoyment  by  the  plaintiff 
of  the  premises  for  the  purpose  of  his  business,”  etc. 

See  also  the  general  form  in  Parker  v.  First  Avenue  Hotel 
Co.,  24  Ch.  D.  at  p.  287,  substituted  for  the  more  special  form 
directed  by  the  trial  Judge. 

In  North  Eastern  RAY . Co.  v.  Crossland  (1862),  2 J.  & H. 
565,  the  injunction  restrained  the  defendants  from  working 
mines  in  such  a manner  as  to  occasion  damage  to  the  railway; 
and  such  a form  was  approved  by  the  House  of  Lords  in  Elliot 
v.  North  Eastern  R.W.  Co.  (1863),  10  H.L.C.  333;  see  p.  359. 

It  is  manifestly  impossible  for  the  Court  to  give  specific 
directions  to  these  defendants  how  they  are  to  float  their  logs  or 
arrange  their  booms — and  it  is  equally  impossible  for  the  Court 
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to  determine  in  advance  whether  any  particular  method  or 
arrangement  will  interfere  with  the  plaintiff’s  rights.  The 
defendants  need  not  have  any  apprehension  of  anything  like 
oppression.  If  they  make  an  honest  attempt  to  act  in  such  a 
way  as  to  give  the  plaintiff  his  undoubted  rights,  there  will 
probably  be  no  attempt  to  proceed  against  them  for  contempt 
— and,  if  such  an  attempt  be  made,  a Court  must  be  satisfied 
of  a violation  of  the  injunction  before  process  will  be  awarded: 
Elliot  v.  North  Eastern  R.W.  Co.,  10  H.L.C.  at  p.  359.  The  re- 
cent case  of  Alex.  Pirie  & Sons  Limited  v.  Earl  of  Kintore , [1906] 
A.C,  478,  at  p.  482,  points  out  the  difference  between  the  Scot- 
tish and  the  English,  and  therefore  our,  practice. 

Then  it  is  said  that  there  is  no  need  for  an  injunction,  as 
the  defendants  do  not  intend  to  continue  the  nuisance.  There 
are  several  answers  to  this  contention.  We  have  no  evidence 
upon  which  to  act — there  is  no  undertaking  filed  which  might 
take  the  place  of  an  injunction,  and  the  rule  supposed  to  be 
established  by  Dunning  v.  Grosvenor  Dairies  Limited,  [1900] 
W.N.  265,  that  when  the  nuisance  has  ceased  at  the  time  of  the 
trial  “it  would  be  contrary  to  the  practice  of  the  Court  to 
grant  an  injunction,”  is  not  general. 

In  Dean  and  Chapter  of  Chester  v.  Smelting  Corporation 
Limited  (1901),  85  L.T.R.  67,  the  defendants  had  injured  the 
trees  and  crops  of  the  plaintiffs  by  smoke  and  effluvia  from 
their  smelting  works.  This  nuisance  ceased  before  trial,  owing 
to  the  defendants  having  stopped  work  after  action  brought, 
and  it  was  contended  for  the  defendants  that  no  injunction 
order  would  be  granted,  citing  Dunning  v.  Grosvenor  Dairies 
Limited  and  Carr  Co.  v.  Bath  Gas  Light  and  Coke  Co.,  [1900] 
W.N.  265,  note,  upon  which  it  was  based.  The  Judge,  Farwell, 
J.,  after  consulting  Joyce,  J.,  who  had  given  the  decision  in 
the  Dunning  case,  said  that  Mr.  Justice  Joyce  had  no  intention 
to  lay  down  any  general  rule  in  that  case,  and  added : “ I should 
say  the  practice  of  the  Court  is  that  it  is  almost  a matter  of 
course  for  the  injunction  to  be  granted  when  the  damage  has 
been  proved.”  In  that  statement  of  the  law  I agree.  Batch- 
eller  v.  Tunbridge  Wells  Gas  Co.  (1901),  84  L.T.R.  765,  and 
Barber  v.  Penley,  [1893]  2 Ch.  447,  460,  are  cases  which  shew 
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that  where  it  is  proved  at  the  trial  that  the  nuisance  has  ceased, 
there  will  not  always  be  an  injunction;  but  the  rule  is  as  laid 
down  in  Dean  and  Chapter  of  Chester  v.  Smelting  Corporation 
Limited, 

The  reference  as  to  damages  on  this  head  is  also  proper; 
though  I should  be  better  satisfied  if  the  parties  can  agree  upon 
the  amount.  Any  unreasonable  conduct  on  the  part  of  either 
as  to  the  amount  can,  however,  be  taken  into  account  in  deter- 
mining the  costs,  which  have  been  reserved. 

The  question  as  to  the  jack-ladder  is  not  so  simple — whether 
it  is  in  part  upon  the  plaintiff’s  land  depends  upon  the  true 
position  of  “the  shore  of  the  river”  in  1911,  at  the  time  of 
the  plaintiff’s  patent. 

Abrey,  P.L.S.,  who  saw  the  locus  in  1911  and  also  in  1912, 
swears  that  the  edge  of  the  water  in  1912  was  25  feet  (hori- 
zontal distance)  farther  than  in  1911 — he  takes  the  shore  line 
of  the  lake  in  1911  at  the  edge  of  vegetation;  and,  with  that 
as  a starting-point,  he  says  that  the  jack-ladder  at  its  east 
end  projects  a distance  of  12  feet  over  the  boundary-line  be- 
tween the  chain-reserve  and  the  plaintiff’s  land.  He  does  not 
give  an  exact  computation  of  the  number  of  square  feet  covered 
by  the  jack-ladder  on  the  plaintiff’s  land,  but  there  were  at 
least  350  square  feet.  His  shore-line  is  marked  by  trees,  stumps, 
vegetation,  and  he  checked  this  by  finding  how  far  out  the 
water  was  7 or  7 y2  feet  deep,  and  found  the  lines  to  correspond. 
Ward,  another  P.L.S.,  took  much  the  same  methods,  and  says 
that  “it  was  almost  impossible  to  fix  it  to  a foot  or  two.”  He 
is  a surveyor  of  experience,  and  concludes  that  the  water  comes 
in  20  to  25  feet  from  the  former  shore-line  where  the  jack- 
ladder  is  situated.  His  conclusion  is  that  the  jack-ladder  is 
at  the  west  end  about  26  feet  on  the  plaintiff’s  land,  at  the 
east  10  to  15  feet,  and  east  and  west  45  feet — averaging  the 
north  and  south  encroachment  at  16,  he  makes  the  superficial 
encroachment  16x45  = 720  square  feet. 

For  the  defence  Holt  says  that  the  jack-ladder  makes  an 
angle  of  45  degrees  with  the  water  (which  will  account  for  the 
west  encroachment  being  greater  than  the  east),  and  claims 
that  the  chain  should  have  been  measured  from  the  existing 
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edge  of  the  water;  Clarke,  P.L.S.,  takes  the  chain  “from  the 
water-line  around  the  shore,’ ’ “would  take  it  now  from  the 
side  of  the  water,”  “measuring  from  high  water  if  you  are 
there  in  the  spring:”  Drowley,  A.C.E.,  in  the  employ  of  the 
Canadian  Northern,  shews  the  shore-line  as  he  found  it,  meas- 
ured “from  the  water’s  edge;”  Frost,  C.E.,  took  his  measure- 
ments from  the  water-line  as  he  found  it.  It  is  perfectly  plain 
that  the  defendants’  witnesses  did  not  attempt  to  take  the 
line  as  it  was  in  1911,  but  assumed  that  the  chain-reserve 
retreated  with  the  river,  with  the  rise  of  the  water.  This  rise 
was  not  a gradual  movement  by  inappreciable  intervals,  but 
a rise  caused  by  dams,  etc.,  which  dams  may  be  taken  at  any 
time.  It  is  not,  therefore,  a ease  for  the  application  of  the 
rule  that  where  land  is  given  to  the  water’s  edge,  etc.,  it  is 
increased  or  diminished  by  inappreciable  and  gradual  changes. 
The  law  has  recently  been  investigated  in  Volcanic  Oil  and 
Gas  Co.  v.  Chaplin  (1912),  27  O.L.R.  34,  484,  and  need  not 
here  be  restated.  Nor  does  any  case  arise  of  high  water  and 
low  water — there  is  no  evidence  of  any  such  phenomena  as 
high  water  and  low  water  upon  this  river. 

I think  the  plaintiff  has  shewn  that  the  true  line  of  the 
shore,  of  the  river  is  some  25  feet  inside  of  the  line  existing  in 
1912  near  the  jack-ladder,  and  the  learned  trial  Judge  was 
entirely  justified  in  finding  an  encroachment  by  the  defendants 
by  their  jack-ladder  upon  the  plaintiff’s  land.  And  it  was 
right  to  order  them  to  remove  the  same  from  the  plaintiff’s 
land. 

The  form  of  the  order  should  present  no  difficulty  to  the 
defendants,  and  probably  it  does  not — but,  to  avoid  any  ques- 
tion, the  following  description  may  be  added  to  the  3rd  para- 
graph: “The  said  lands  being  as  follows:  beginning  at  the 
north-east  corner  of  the  jack-ladder,  thence  in  a southerly 
direction  along  the  east  side  thereof  a distance  of  12  feet,  then 
in  a direction  parallel  to  the  edge  of  the  water  to  the  west  side 
thereof,  then  in  a northerly  direction  along  the  west  side  thereof 
to  the  north-west  corner  thereof,  then  along  the  north  side  to 
the  place  of  beginning— the  jack-ladder  being  taken  as  it  was 
when  Mr.  Abrey  made  his  survey.”  I take  this  description, 
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as  Abrey,  who  was  believed  by  the  learned  trial  Judge,  is  quite 
certain  of  the  one  measurement,  and  from  that  all  the  other 
boundaries  may  be  derived. 

There  is  no  objection  to  the  mandatory  form  of  the  judg- 
ment in  this  respect.  While  it  may  be  that  the  plaintiff  must 
submit  to  the  inconvenience  and  annoyance  of  the  working  of 
the  jack-ladder,  there  is  no  reason  why  he  should  submit  to  its 
operation  on  his  own  property.  No  such  case  of  estoppel  is 
made  out  as  existed  in  such  cases  as  Grasett  v.  Carter  (1884), 
10  S.C.R.  105. 

The  counterclaim  is  based  upon  the  interim  injunction 
granted  on  the  16th  August  by  Mr.  Justice  Britton,  and  by  the 
same  learned  Judge  dissolved  on  the  20th  August,  1912 — a 
suspension  of  the  defendants’  operations  for  four  days  being 
thereby  effected  and  considerable  pecuniary  loss  occasioned. 

The  injunction  was  obtained  upon  affidavits  of  the  plaintiff 
and  of  Abrey  — the  plaintiff  swearing  to  a state  of  facts  in 
respect  of  the  interference  by  the  defendants  with  his  right 
to  use  the  river  and  as  to  the  position  of  the  jack-ladder  on  his 
land,  and  Abrey  as  to  the  position  of  the  jack-ladder  substan- 
tially as  found  at  the  trial.  It  is  impossible  to  say  that  this 
order  was  improperly  obtained,  or  that  the  facts  alleged  in  the 
affidavits  are  either  without  foundation  or  imperfectly  stated. 

The  defendants  moved  to  dissolve  this  injunction : on  the 
motion  were  read  several  affidavits.  Holt,  the  president  of  the 
defendant  company,  swears  positively  that  the  jack-ladder  is 
wholly  upon  the  chain-reserve,  and  two  affidavits  by  engineers 
are  filed  indicating  or  suggesting  that,  in  their  opinion,  this 
was  the  fact.  Holt  also  swears  that  the  defendant  company 
had  not  “done  anything  to  annoy  or  inconvenience  the  plain- 
tiff or  to  deprive  him  of  any  of  his  rights.”  In  that  state  of 
the  case,  there  being  a direct  conflict  as  to  the  facts,  the  learned 
Judge,  on  a balance  of  convenience,  decided — and,  if  I may 
say  so  without  presumption,  rightly  decided — that  the  injunc- 
tion should  be  dissolved.  This  was  brought  about  by  the  defen- 
dants procuring  affidavits  which  misrepresented  the  facts  (I 
do  not  suggest  want  of  good  faith  or  anything  but  an  honest 
mistake)  : had  the  facts  been  admitted  as  they  were  proved  at 
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the  trial,  the  injunction  could  not  have  been  dissolved  with 
justice  to  the  plaintiff.  In  my  view,  the  defendants  have  no 
reason  to  complain  of  the  interim  injunction,  whatever  reason 
the  plaintiff  may  have  to  complain  of  its  dissolution. 

Much  argument  was  addressed  to  us  as  to  the  form  of  the 
interim  injunction,  and  the  affidavits  upon  which  it  was  obtained, 
shewing  that  the  plaintiff  had  no  real  complaint  except  as  to  the 
jack-ladder.  I can  find  nothing  of  the  kind : the  affidavit  of  the 
plaintiff  himself,  paragraphs  4 and  6,  is  clear  enough,  and  the 
injunction  restrains  the  defendants  from  “interfering  with 
the  plaintiff’s  right  of  user  and  enjoyment  of  the  waters  sur- 
rounding the  plaintiff’s  said  lands  and  the  streams,  rivers,  and 
bays  connecting  with  said  waters.  ’ ’ 

Except  the  description  in  para.  3 of  the  judgment  at  the 
trial,  I see  nothing  of  which  the  defendants  can  rightly  com- 
plain— if  that  paragraph  be  amended  by  adding  thereto  the 
description  given  above,  the  judgment  should  stand. 

The  appellants  should  pay  the  costs  of  the  appeal. 

Note.  It  seems  proper  again  to  call  the  attention  of  the 
profession  to  the  necessity  of  bringing  into  Court  all  the  papers 
in  the  action.  In  the  present  instance,  the  injunction  order 
and  the  order  dissolving  the  same  were  to  have  been  filed  by 
the  defendants;  and  much  argument  took  place  about  the  orig- 
inal order — and  yet,  when  we  came  to  examine  into  the  case, 
these  documents  were  not  at  hand,  and  the  Court  was  forced 
to  apply  for  them  to  the  defendants’  solicitors.  This  is  not 
to  be  taken  as  a precedent,  and  the  Court  cannot  undertake  to 
look  up  missing  documents.  Had  the  default  been  that  of  the 
successful  party,  I think  we  might  well  have  withheld  costs, 
as  was  done  in  Re  Stinson  and  College  of  Physicians  and  Sur- 
geons of  Ontario  (1912),  27  O.L.R.  565;  but  the  default  here 
was  that  of  the  appellants. 

Leitch,  J.,  agreed  with  Riddell,  J. 


Sutherland,  J.,  agreed  that  the  appeal  should  be  dismissed 
with  costs. 


Appeal  dismissed. 
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[APPELLATE  DIVISION.] 
Tyrrell  v.  Murphy. 


Chose  in  Action — Assignment  of — Debt  Due  upon  Promissory  Notes — Form 
of  Assignment — Order  for  Payment  of  Amount  Due — Validity — Right 
of  Assignee  to  Recover — Promissory  Notes  not  Endorsed  by  Payee — 
Notice  of  Assignment  after  Death  of  Assignor. 

In  January,  1906,  the  defendant  made  three  promissory  notes,  payable 
to  the  order  of  his  sister,  twelve  months  after  date,  all  for  good  con- 
sideration. Two  months  later,  the  payee  gave  to  another  sister  a writ- 
ing, signed  by  her  (the  payee),  addressed  to  the  defendant:  “Will  you 
kindly  pay  my  sister”  (naming  her)  “the  amount  of  your  notes  made 
the  27th  January,  1906.”  This  was  not  communicated  to  the  defend- 
ant. In  May,  1908,  the  payee  gave  her  sister  another  writing  to  the 
same  effect.  The  payee  died  in  1910;  by  her  will  she  made  the  sister 
executrix  and  directed  her  to  collect  all  the  notes  she  had  against  the 
defendant.  The  three  notes  were  not  endorsed  by  the  payee  or  by  her 
executrix.  The  latter  died  in  1912.  A few  days  before  her  death,  she 
gave  the  notes  and  the  two  writings  above-mentioned  to  her  niece  and 
adopted  daughter,  the  plaintiff,  also  signing  a writing,  in  form  similar 
to  the  other  two,  addressed  to  the  defendant,  asking  him  to  pay  to  her 
niece,  naming  her,  the  full  amount  of  the  notes  in  her  possession.  The 
plaintiff,  after  the  death  of  her  aunt,  gave  the  defendant  proper  notice 
of  the  assignments: — 

Held,  that  the  documents  were  valid  assignments  of  the  debt  due  by  the  de- 
fendant, and  the  plaintiff  was  entitled  to  recover  the  amount  of  the 
notes  and  interest. 

No  particular  form  of  assignment  is  required  (if  not  required  by  statute)  ; 
a direction  or  order  by  the  creditor  to  the  debtor  to  pay  the  assignee  is 
sufficient. 

Review  of  the  authorities. 

Harding  V.  Harding  (1886),  17  Q.B.D.  442,  and  Bank  of  British  North 
America  V.  Gibson  (1892),  21  O.R.  613,  specially  referred  to. 

Held,  also,  that  the  absence  of  endorsement  of  the  notes  was  no  bar  to  the 
plaintiff’s  right  to  recover  the  consideration. 

Held,  also,  that  it  was  of  no  consequence  that  notice  was  not  given  until 
after  the  death  of  the  assignor. 

Walker  v. Bradford  Old  Bank  (1884),  12  Q.B.D.  511,  followed. 

Appeal  by  the  defendant  from  the  judgment  of  Winches- 
ter, Co.C.J.,  in  favour  of  the  plaintiff,  in  an  action  in  the 
County  Court  of  the  County  of  York,  brought  to  recover  the 
amount  due  upon  three  promissory  notes  made  by  the  defen- 
dant, each  payable  to  the  order  of  Catherine  Murphy.  The 
notes  were  not  endorsed  by  the  payee  in  the  usual  way;  and 
the  plaintiff  claimed  title  to  the  notes  and  the  moneys  payable 
thereon  by  virtue  of  certain  documents  set  out  below,  and  the 
delivery  of  the  documents  and  notes  to  her. 

November  12.  The  appeal  was  heard  by  Mulock,  O.J.Ex., 
Rtddell,  Sutherland,  and  Leitch,  JJ. 


1913 
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J.  M.  Ferguson,  for  the  appellant,  argued  that  the  plain- 
tiff had  no  title  to  the  notes  in  question,  which  had  not  been 
endorsed  to  her.  The  evidence  received  at  the  trial  was  inad- 
missible. The  will  produced  by  the  plaintiff  is  of  no  effect  as 
supporting  her  contention,  and  the  alleged  orders  given  by 
Catherine  Murphy  and  Maria  Christie  were  revoked  by  the 
death  of  these  persons.  Harding  v.  Harding  (1886),  17  Q.B. 
D.  442,  cited  at  the  trial,  is  quite  distinguishable  from  the  case 
at  bar.  There  is  no  evidence  of  the  delivery  of  the  orders  to 
Mrs.  Christie. 

R.  U.  McPherson , for  the  plaintiff,  respondent,  argued  that 
the  will  of  Catherine  Murphy  had  the  effect  of  an  equitable  as- 
signment, and  that  endorsement  of  the  notes  was  not  necessary. 
He  referred  to  sec.  22  of  the  Bills  of  Exchange  Act,  and  to  Myers 
v.  'Wilkins  (I860),  6 U.C.R.  421,  as  shewing  the  state  of  the 
law  before  the  passing  of  this  Act.  Actual  delivery  is  not 
essential:  Watson  v.  Bradshaw  (1881),  6 A.R.  666.  Reference 
was  also  made  to  Harrop  v.  Fisher  (1861),  10  C.B.N.S.  196,  202; 
Veal  v.  Veal  (1859 ),  27  Beav.  303;  Winter  v.  Winter  (1861), 

4 L.T.N.S.  639,  640,  followed  in  The  Queen  v.  Carter  (1863), 
13  U.C.C.P.  611.  Irons  v.  Smallpiece  (1819),  2 B.  & Aid.  551, 
is  an  exceptional  case.  The  doctrine  argued  for  is  carried 
further  in  Kerr  v.  Read  (1876),  23  Gr.  525,  and  McFadden  v. 
Jenkyns  (1842),  1 Ph.  153.  Reference  was  also  made  to  Hals- 
bury’s  Laws  of  England,  vol.  15,  p.  418,  where  Standing  v. 
Bowring  (1885),  31  Ch.D.  282,  is  cited ; In  re  Applebee,  [1891] 

3 Ch.  422;  In  re  Griffin,  [1899]  1 Ch.  408.  I specially . rely  on 
the  Harding  case,  supra,  to  which  Mitchell  v.  Goodall  (1880), 

5 A.R.  164,  is  very  similar.  Reference  was  also  made  to  Ex 
p.  South  (1818),  3 Swanst.  392;  Farquhar  v.  City  of  Toronto 
(1865),  12  Gr.  186;  Re  McRae  Estate  (1903),  6 Q.L.R.  238; 
Bank  of  British  North  America  v.  Gibson  (1892),  21  O.R.  613, 
Walker  v.  Bradford  Old  Bank  (1884),  12  Q.B.D.  511. 

Ferguson,  in  reply,  referred  to  Jacques  v.  Worthington 
(1859),  7 Gr.  192,  on  the  question  of  the  revocation  of  an 
order  by  death. 


December  23.  Mulock,  C.J.Ex.  : — This  action  is  brought 
to  recover  from  the  defendant  certain  moneys  owing  by  the 
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defendant  and  represented  by  three  promissory  notes  made  by 
him,  payable  each  to  the  order  of  Catherine  Murphy. 

The  learned  Judge  found  in  favour  of  the  plaintiff,  and 
from  such  judgment  the  defendant  appeals. 

The  plaintiff  claims  title  to  the  moneys  and  notes  by  virtue 
of  three  written  documents,  the  first  two  signed  by  Catherine 
Murphy,  and  the  last  one  by  Maria  Christie,  and  worded  as 
follows : — 

First : 

“$575.00.  “Croyden,  March  13,  1906. 

“James  Murphy. 

“Sir: — Will  you  kindly  pay  to  my  sister  Maria  Christie 
the  amount  of  your  notes  made  the  27th  January,  1906,  nine- 
teen hundred  and  six,  and  oblige 

“Catherine  Murphy. ’ ’ 

Second : 

“Camden,  May  2,  1908. 

“James  and  Thomas  Murphy  please  pay  to  my  sister  Maria 
Christie  the  full  amount  of  all  notes  and  accounts  you  owe  me, 
and  oblige 

“Catherine  Murphy.” 

Third : 

“Toronto,  June  17th,  1912. 

“Will  my  brothers  James,  Patrick,  and  Thomas  Murphy 
please  pay  to  my  niece  Cassie  Tyrrell  the  full  amount  of  all 
their  notes  in  my  possession,  and  oblige 

“Maria  Christie.” 

Catherine  Murphy  died  in  1910,  having  first  made  her  will, 
whereby  she  appointed  Maria  Christie  her  sole  executrix,  and 
the  plaintiff  relies  on  this  will,  if  necessary,  as  vesting  in  Maria 
Christie  the  right  to  the  notes  and  moneys  represented  by  them 
and  formerly  owing  to  Catherine  Murphy.  Maria  Christie 
died  in  December,  1912,  and  about  ten  days  before  her  death 
delivered  to  the  plaintiff  the  three  documents  above  set  forth, 
and  also  the  three  notes  sued  on,  and  at  the  same  time  informed 
her  to  the  effect  that  the  notes  and  moneys  in  question  were 
given  to  her  for  her  own  use  absolutely.  Mrs.  Christie  was 
childless,  and  the  plaintiff,  wrho  was  her  niece,  had  lived  with 
her  from  early  childhood. 
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At  the  trial,  the  defendant’s  counsel,  in  writing,  admitted,, 
“for  the  purpose  of  this  action,  that  each  of  the  said  notes  was 
made  by  the  defendant  for  good  consideration,  and  that  noth- 
ing had  been  paid  on  the  said  notes  or  any  of  them.  The  above 
is  not  be  taken  as  an  admission  or  acknowledgment  of  lia- 
bility to  the  plaintiff  or  to  any  other  party  or  person  whom- 
soever. ’ 9 

For  the  defendant  it  was  contended  that  these  documents 
were  not  assignments  of  the  moneys  owing  on  the  notes,  but 
merely  orders,  and  that  each  was  revoked  by  the  death  of  its 
signer.  Numerous  authorities  shew  that  such  documents  are 
interpreted  as  assignments;  for  example,  in  Harding  v.  Hard- 
ing, 17  Q.B.D.  442,  the  trustees  under  a will  rendered  to  a 
legatee  a statement  shewing  the  balance  owing  to  him,  and  the 
legatee  sent  it  to  his  daughter,  accompanied  by  a written  docu- 
ment signed  by  him,  in  the  following  words : “I  hereby  instruct 
the  trustees  in  power  to  pay  to  my  daughter,  Laura  Harding, 
the  balance  shewn  in  the  above  statement.”  It  was  held  that 
this  document  was  a valid  assignment  of  the  amount  admitted 
as  owing  to  him,  and  that  the  daughter,  in  the  action  brought 
by  her  against  the  trustees,  was  entitled  to  recover  the  amount. 

In  Farquhar  v.  City  of  Toronto,  12  Gr.  186,  the  defendants 
being  indebted  to  one  Storey  in  a sum  exceeding  $200,  the 
latter  gave  to  the  plaintiff  a written  order  in  the  following 
words : — 

“$178.05.  “Toronto,  August  5,  1864. 

“To  Mr.  McCord,  Chamberlain  of  the  Corporation  of  the  City 
of  Toronto: — 

“Pay  Mr.  James  Farquhar  the  sum  of  one  hundred  and 
seventy-eight  dollars  and  five  cents,  due  from  me  to  him,  on 
account  of  work  done  at  registrar’s  office,  on  'Court  street. 

‘ ‘ Richard  Storey.  ’ ’ 

The  defendants  refused  to  accept  the  order.  It  was  held 
by  Spragge,  Y.-C.,  that  this  document  was  an  equitable  assign- 
ment pro  tanto  of  the  debt  due  by  the  defendants  to  Storey, 

In  Bank  of  British  North  America  v.  Gibson,  21  O.R.  613, 
the  contractor  for  building  a church,  being  indebted  to  J.  C. 
Dodd  & Son,  gave  them  an  order  on  the  defendants  in  the 
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following  words:  “Pay  to  the  order  of  J.  C.  Dodd  & Son  the 
sum  of  $306  out  of  certificate  of  money  due  me  on  the  first  of 
June,  for  material  furnished  to  above  church.  Wm.  Scott  & 
Son.  ’ * Held,  that  this  was  a good  equitable  assignment. 

It  is  unnecessary  to  multiply  authorities  in  support  of  the 
plaintiff’s  contention  that,  under  the  documents  in  question, 
the  plaintiff  became  the  beneficial  owner  of  the  moneys  owing 
by  James  Murphy  and  represented  by  the  said  three  notes,  and 
as  such  owner  is  entitled  to  maintain  this  action  to  recover  the 
same. 

The  defendant’s  counsel  having  admitted  that  the  notes 
were  given  for  good  consideration,  the  plaintiff,  although,  not 
being  an  endorsee  of  the  notes  and  being  a volunteer,  unable 
to  compel  endorsement,  is  yet  entitled  to  hold  them  as 
against  all  the  world,  and,  therefore,  is  in  a position  to  deliver 
them  to  the  maker.  Thus,  the  absence  of  endorsement  is 
no  bar  to  her  right  to  recover  the  consideration. 

The  defendant  pleads  want  of  consideration  from  the  plain- 
tiff, but  he  is  a stranger  to  the  assignment,  and  cannot  set  up 
want  of  consideration:  Walker  v.  Bradford  Old  Bank,  12  Q.B. 
D.  511. 

For  the  foregoing  reasons,  I am  of  opinion  that,  by  reason 
of  the  assignments  in  question,  the  plaintiff  is  entitled  to  main- 
tain this  action  and  to  retain  the  judgment  given  her  in  the 
Court  below,  she  delivering  up  the  notes  to  the  defendant. 
Such  a provision  should  be  inserted  in  the  order;  and,  subject 
to  that  modification,  the  appeal  should  be  dismissed  with  costs. 

Riddell,  J. : — The  defendant,  J ames  Murphy,  had  three 
sisters,  Bridget  Tyrrell,  Catherine  Murphy,  and  Maria  “Christie ; 
on  the  2'6th  January,  1906,  he  made  three  notes,  payable  to 
Catherine  Murphy  or  order,  twelve  months  after  date : one  for 
$200  and  interest  at  six  per  cent. ; a second  for  $200  and  inter- 
est at  six  per  cent,  till  paid;  and  the  third  for  $175  and  inter- 
est at  six  per  cent. : all  made  for  good  consideration ; and  noth- 
ing has  been  paid  on  any  of  them.  Catherine  Murphy  on  the 
13th  March,  1906,  gave  the  following  to  her  sister  Mrs. 
Christie : — 
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“Croyden,  March  13,  1906. 

“ James  Murphy. 

“Sir: — Will  you  kindly  pay  my  sister  Maria  Christie  the 
amount  of  your  notes  made  the  27th  January,  1906,  nineteen 
hundred  and  six,  and  oblige 

4 1 C ather ine  Murphy.  ’ ’ 

So  far  as  appears,  this  was  not  communicated  to  the  defen- 
dant. On  the  30th  August,  1898,  Catherine  Murphy  made  a 
will  whereby  she  made  Mrs.  Christie  executrix  and  directed 
her  to  collect  all  the  notes  and  book-accounts  she  had  against 
her  brother,  the  defendant,  and  others  named,  and  “pay  all 
my  funeral  expenses  and  lawful  debts  which  amounts  to  five 
hundred  dollars  I owe  herself  Maria  Christie  and  divide  the 
remainder  equally  between  herself  and  my  sister  Bridget,  wife  of 
John  Tyrrell  . . .” 

It  is  plain  that  Mrs.  Christie  in  December,  1910,  after  the 
death  of  Catherine  Murphy,  had  the  right  to  receive  the 
amount  of  these  notes  qudcumquc  via  : and  (subject  to  a pos- 
sible right  of  her  sister  Bridget)  to  possess  the  proceeds  abso- 
lutely. With  Mrs.  Christie  lived,  practically  all  the  time  from 
the  age  of  three  years,  Cassie  Tyrrell,  a teacher,  daughter  of 
Bridget  Tyrrell,  and  now  Cassie  Henwood,  the  plaintiff.  All 
Mrs.  Christie’s  children  died  in  infancy,  and  she  treated  her 
niece  always  as  a daughter.  The  elder  lady  had  been  ailing 
from  about  Easter,  1912,  and  on  the  17th  June  she  told  the 
plaintiff  to  get  some  papers  she  had  in  her  trunk.  The  follow- 
ing took  place,  according  to  the  plaintiff  (and  she  is  not  con- 
tradicted) : — 

‘ 1 1 got  them  for  her,  and  she  instructed  me  to  write  out  that 
order,  that  she  wished  me  to  have  the  notes  and  orders  that 
she  had.  I wrote  that  order  out  and  she  signed  it  and  gave 
me  that  order  and  the  other  orders  and  the  notes. 

“Q.  What  notes  are  you  referring  to  now?  A.  Notes  from 
James  Murphy,  from  Patrick  Murphy,  and  from  Thomas  Mur- 
phy. 

“Q.  Were  they  the  notes  that  are  put  in  here?  A.  Yes,  sir. 

“Q.  These  three  notes  you  are  referring  to,  exhibit  2,  these 
are  the  notes  of  James  Murphy  you  refer  to,  and  you  say  Maria 
Christie  gave  you  these  and  this  order,  exhibit  3?  A.  Yes.” 
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(Order  dated  the  17th  June,  1912,  put  in,  marked  exhibit 
3.  The  order  reads  thus:  “Will  my  brothers  James,  Patrick, 
and  Thomas  Murphy  please  pay  to  my  niece  Cassie  Tyrrell  the 
full  amount  of  all  their  notes  in  my  possession,  and  oblige  ” 
(signed)  “Maria  Christie.”) 

The  witness  continues:— 

“She  told  me  she  wanted  me  to  have  them  for  myself,  and 
she  wanted  me  to  have  every  cent  of  it  myself,  and  she  said  she 
knew  I would  not  let  any  one  belonging  to  me  need  for  anything 
if  I had  it. 

“Q.  You  say  that  the  notes,  exhibit  2,  and  this  order,  ex- 
hibit 3,  were  given  to  you  and  other  orders.  What  other  orders 
do  you  mean?  A.  An  order  from  Catherine  Murphy.” 

This  is  the  order  already  set  out,  signed  by  Catherine  Mur- 
phy in  March,  1906. 

Mrs.  Christie,  at  the  same  time,  gave  the  plaintiff  another 
order  signed  by  Catherine  Murphy,  as  follows : — 

“Camden,  May  2,  1908. 

“James  and  Thomas  Murphy  please  pay  to  my  sister  Maria 
Christie  the  full  amount  of  all  notes  and  accounts  you  owe  me, 
and  oblige 

‘ ‘ Catherine  Murphy.  ’ ’ 

“She  told  me  it  was  mine  after  she  had  given  it  to  me.  She 
says,  ‘Now  this  is  yours;  be  careful  of  it. ’ ” 

Mrs.  Christie  died  a few  days  afterward,  on  the  26th  June, 
1912. 

There  is  no  dispute  that,  after  the  death,  the  plaintiff  gave 
proper  notice  of  the  assignments. 

An  action  was  brought  in  the  County  Court  of  the  County 
of  York,  resulting  in  a judgment  for  the  plaintiff  for  the  full 
amount  of  the  notes,  with  interest  and  costs. 

The  defendant  now  appeals. 

The  main  defence  is  based  upon  the  proposition  that  the 
documents  under  which  the  plaintiff  claims  are  not  assignments, 
but  simply  orders  to  collect  the  money  for  her  who  gave  the 
order,  and  that  they  were  revoked  by  death. 

This,  in  my  view,  is  untenable — that  documents  worded  as 
these  are,  are  assignments  is,  I think,  well-established.  The 
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general  proposition  is  that  <(no  particular  form  of  assignment 
is  required  (except  where  a special  form  is  required  by  stat- 
ute). A direction  or  order  by  the  creditor  to  the  debtor  to  pay 
the  assignee  is  sufficient : ’ ’ Halsbury ’s  Laws  of  England,  vol. 
4,  p.  37)1,  sec.  788.  In  no  small  number  of  cases,  such  a form 
as  these  has  been  held  an  assignment : — 

Bank  of  British  North  America  v.  Gibson,  21  O.R.  613:  “Pay 
to  the  order  of  D.  the  . sum  of  $306  out  of  certificate  of  money 
due  me  . . . ” Ex  p.  South  (1818),  3 Swanst.  392:  “Please 

pay  Messrs.  G.  & F.  Alderson  or  order  £417.6  as  part  of  the 
amount  due  to  me  for  plumbers’  work.”  Jones  v.  Farrell 
(1857),  1 DeG.  & J.  208:  “We  desire  you  to  accept  this  order 
upon  you  for  the  sum  of  £1,000,  and  pay  J.  B.  & Co.  that  sum 
or  any  less  sum  which  may  from  time  to  time  be  owing  by  you 
to  us.”  In  re  Sheward,  [1893]  3 Ch.  502:  “Please  pay  the 
income  arising  from  the  investments  ...  to  Mr.  H.  V.  L. 
. . . whose  receipt,  together  with  this  authority,  shall  be 

your  discharge  for  the  same.”  Brice  v.  Bannister  (1878),  3 
Q.B.D.  569:  “I  do  hereby  order,  authorise  and  request  you 
to  pay  to  Mr.  W.  B.,  solicitor,  Bridgewater,  the  sum  of  £100 
out  of  moneys  due  or  to  become  due  from  you  to  me  . . 

In  Buck  v.  Bob  son  (1878),  3 Q.B.D.  686,  689,  690,  it  was 
said  that  Brice  v.  Bannister  was  a decision  that  such  a document 
was  not  an  order,  but  “an  absolute  assignment  of  the  accru- 
ing debt,”  and  this  was  added  (p.  691)  : “The  importance 
of  the  judgment  arises  from  its  appearing  that  an  order  from 
a creditor  to  his  debtor  to  pay  to  a third  party  was  treated  by 
the  Court  of  Appeal  as  an  assignment, . and  not  as  an  order 
for  the  payment  of  money.”  Ex  p.  Shellard  (1873),  L.R.  17 
Eq.  109,  was  considered  overruled  by  Brice  v.  Bannister. 

Jessel,  M.R.,  also  points  out  the  effect  of  Brice  v.  Bannister 
in  Fisher  v.  'Calvert  (1879),  27  W.R.  301. 

A comparatively  late  case  is  Harding  v.  Harding  (1886), 
17  Q.B.D.  442,  in  which  the  wording  was:  “I  hereby  instruct 
the e trustees  . . . to  pay  to  my  daughter,  L.  H.,  the  bal- 
ance shewn  in  the  above  statement  . . ...  and  this  was 
held  a valid  assignment. 

The  documents  being  assignments,  it  is  of  no  consequence 
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that  notice  was  not  given  till  after  the  death  of  the  assignor. 
Malins,  V.-C.,  in  In  re  Russell’s  Policy  Trusts  (1872),  L.R. 
15  Eq.  26,  at  p.  29,  says:  4 ‘The  principle  is,  that  notice  is 
sufficient  if  it  is  given  to  the  party  having  the  fund  whilst  it 
remains  in  his  possession.”  He  is,  however,  speaking  of  a 
different  set  of  facts.  But  Walker  v.  Bradford  Old  Bank,  12 
Q.B.D.  511,  seems  in  point.  That  was  the  case  of  an  assign- 
ment of  a chose  in  action  under  the  Judicature  Act:  it  was 
said  to  he  voluntary,  and  notice  was  not  given  until  after  the 
death  of  the  assignor.  It  was  held  by  a Divisional  Court  that 
(1)  the  debtor,  being  a third  party,  could  not  set  up  that  the 
assignment  was  voluntary,  and  (2)  notice  after  the  death  of 
the  assignor  was  sufficient.  That  decision  seems  to  me  to  dis- 
pose of  the  case. 

I think  the  appeal  should  be  dismissed  with  costs. 

I have  not  attempted  to  draw  a distinction  (wholly  imma- 
terial in  the  present  case)  between  equitable  assignments  and 
assignments  under  the  Judicature  Act  — and  I -have  paid  no 
attention  to  such  cases  as  Farquhar  v.  City  of  Toronto,  12  Gr. 
186,  in  which  the  amount  assigned  was  intended  to  pay  a debt 
due  from  assignor  to  assignee. 

Sutherland,  J. : — I agree  that,  upon  the  authorities  cited 
and  applicable,  the  documents  in  question  must  be  construed 
as  assigning  the  moneys  which  are  the  matter  of  controversy 
to  the  plaintiff,  and  that,  therefore,  she  is  entitled  to  maintain 
this  action. 

I agree  that  the  appeal  should  be  dismissed  with  costs. 

Leitch,  J.,  agreed  with  Riddell,  J. 
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[APPELLATE  DIVISION.] 
Caldwell  v.  Cockshutt  Plow  Co. 


Contract — Sale  of  Engine — Oral  Misrepresentation  of  Agent  for  Vendor — 
Fitness  of  Engine  for  Specific  Purpose — Provisions  of  Written  Agree- 
ment— Action  for  Rescission  or  Damages — Findings  of  Jury — Answers 
to  Questions — Additional  General  Verdict — Nullity — Judgment  for 
Return  of  Promissory  Notes  Given  for  Purchase-price — One  Note  Paid 
“ under  Protest” — Failure  to  Recover  Money  Paid — Absence  of  Fraud 
— Warranty — Breach — Provision  in  Agreement  for  Return  of  Money 
and  Notes  upon  Giving  back  Engine — Non-compliance  by  Purchaser — 
Misrepresentation  by  Agent  Binding  on  Principal — Right  of  Purchaser 
to  Rescind — Waiver  by  Conduct — Assertion  of  Existence  of  Contract — 
Damages — Finding  of  Innocent  Misrepresentation — Fraud  — Unsatis- 
factory Findings — Amendment  of  Pleadings — New  Trial. 

The  plaintiff,  requiring  an  engine  to  cut  corn  and  fill  his  silo,  on  the  12th 
February,  1912,  signed  an  order  for  a 12  H.P.  engine  of  the  defendants. 
An  engine  was  shipped  by  the  defendants  to  B.,  the  plaintiff’s  station, 
but  the  plaintiff  did  not  accept  it.  An  agent  of  the  defendants  called 
upon  him  on  the  26th  March,  and,  as  the  plaintiff  said,  induced  him 
to  sign  another  order  by  making  a reduction  in  the  price.  Before  giv- 
ing this  order,  the  plaintiff  told  the  agent  that  he  wanted  an  engine  to 
fill  his  silo,  and  he  signed  the  order  relying  upon  the  agent’s  word 
that  the  engine  was  sufficient  for  the  purpose  for  which  he  wanted  it. 
Shortly  afterwards  he  signed  and  delivered  to  the  agent  promissory  notes 
for  the  price.  In  the  order,  which  constituted  the  agreement  between  the 
parties,  thero  was  a provision  that,  if  the  engine  could  not  be  made  to 
do  good  work,  a new  implement  would  be  given  in  its  place,  and  the 
notes  and  money  refunded.  There  was  also  a provision  that  the  pur- 
chaser should  have  one  day  to  give  the  engine  a fair  trial,  and  if  it 

should  not  work  well  he  was  to  give  written  notice  and  allow  reasonable 

time  to  remedy  the  defects,  and  if  it  could  not  be  made  to  do  good 

work,  he  should  return  it  to  the  place  where  received,  and  a new 

implement  would  be  given  in  its  place,  or  the  notes  and  money  would 
be  returned.  The  plaintiff  took  the  engine  from  the  station,  and  used 
it,  but  it  proved  too  weak  to  fill  the  silo;  the  plaintiff  complained  to 
the  defendants,  but  retained  the  engine  and  had  it  tested  by  an  expert, 
who  reported  it  not  up  to  12  H.P.  There  was  correspondence  by  letters 
between  the  parties.  The  defendants  insisted  that  the  engine  was  up  to 
12  H.P.,  and  offered  to  demonstrate  that,  or,  if  they  failed  to  do  so,  to 
return  the  notes.  The  defendants  sued  the  plaintiff  in  a Division  Court 
upon  one  of  the  notes,  which  had  fallen  due,  and  the  plaintiff  paid  the 
amount  and  costs  to  the  Clerk  of  the  Division  Court,  under  protest. 
This  was  before  the  expiry  of  the  time  for  entering  a dispute-note, 
and  so  no  judgment  was  recorded.  The  present  action,  in  which  the 
plaintiff  claimed  rescission  of  the  contract,  a return  of  the  notes  and 
money  paid,  and  damages,  was  afterwards  brought.  The  plaintiff 
alleged  that  he  agreed  to  buy  on  the  representation  that  a 12  H.P. 
engine  was  sufficient  for  the  purpose  for  which  he  required  it,  of  which 
he  informed  the  defendants;  that  the  engine  was  not  a 12  H.P. ; that  he 
had  offered  to  return  the  engine  upon  receiving  the  money  and  notes; 
and  that  he  had  suffered  damage.  He  did  not  allege  fraud.  At  the  trial, 
the  jury  found,  in  answer  to  questions:  (1)  that  there  was  a verbal 
agreement  at  the  time  the  first  order  was  signed  that  the  engine  would 
be  fit  for  the  purpose  of  cutting  corn  and  filling  silos;  (2)  that  a similar 
agreement  was  made  at  the  time  the  second  order  was  signed;  (3)  that 
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in  making  the  contract  the  plaintiff  relied  upon  the  judgment  of  the 
agents  of  the  defendants  and  the  representations  made  by  them  that 
the  engine  was  fit  for  that  purpose;  (4)  that  the  engine  was  not  fit 
for  that  purpose;  (5)  that  it  was  the  verbal  agreement  that  induced 
the  plaintiff  to  enter  into  the  written  agreement;  (6)  that  the  plain- 
tiff understood  that  he  was  to  have  one  day  in  the  fall  to  try  the  engine 
cutting  corn  and  filling  the  silo;  (7)  that  the  agents  of  the  defendants 
stated  that  the  engine  would  cut  corn  and  fill  the  silo,  but  not  with 
the  intent  to  defraud;  (8)  that  the  engine  was  delivered  to  the  plain- 
tiff according  to  the  written  agreement;  (9)  that  the  plaintiff  was  en- 
titled to  a return  of  the  money  paid  under  protest  and  the  notes;  (10) 
that  over  and  above  the  money  and  notes,  the  plaintiff  suffered  special 
damage,  $25.  The  jury  added:  “We  are  of  opinion  that  the  plaintiff 
should  take  the  engine  back  to  B.  station.  We  bring  in  a verdict  in 
favour  of  the  plaintiff.”  . Upon  these  findings  the  trial  Judge  pronounced 
judgment  for  a return  of  the  notes  still  unpaid,  and  costs:  — 

Held,  that  the  general  verdict  should  be  disregarded:  Judicature  Act, 
R.S.O.  1897,  ch.  51,  sec.  112. 

2.  That  the  plaintiff  was  not  entitled  to  a return  of  the  money  paid  to 
the  Clerk  of  the  Division  Court.  Where  an  action  is  brought  in  good 
faith,  and  money  is  paid  by  the  defendant,  with  his  eyes  open,  to  settle 
it,  he  cannot  have  the  money  back;  and  he  is  not  assisted  by  the  fact 
that  the  payment  is  “under  protest;”  if  the  claim  be  fraudulent,  the 
result  is  different. 

Marriott  V.  Hampton  (1797),  7 T.R.  269,  followed. 

3.  That  the  judgment  for  the  return  of  the  notes  could  be  supported  only 
on  a rescission  of  the  written  contract  of  the  26th  March,  1912;  the 
notes  would  not  be  returnable  under  the  terms  of  the  contract  itself, 
because  it  had  been  found  that  the  engine  was  in  accordance  with  the 
contract,  and  that  finding  was  supported  by  the  evidence. 

4.  That,  the  article  supplied  answering  the  description  by  which  it  was 
ordered,  “one  12  H.P.  portable  engine,”  the  warranty  “capable  of  doing 
good  work”  meant,  not  “capable  of  filling  silos,”  but  “capable  of  doing 
well  the  work  of  a 12  H.P.  engine.” 

5.  That,  assuming  everything  in  the  plaintiff’s  favour,  he  had  not  complied 
with  the  requirements  of  the  contract  by  taking  the  engine  to  B.  station, 
where  he  had  received  it,  and  had  not  even  offered  to  do  so;  and  the  de- 
fendants had  not  waived  this  provision  of  the  contract. 

6.  That  the  finding  of  the  jury  that  the  contract  was  procured  by  misrepre- 
sentation^ was  supported  by  the  evidence;  the  defendants  were  bound  by 
the  misrepresentation  of  their  agent  in  the  course  of  his  employment, 
even  though  fraudulent;  and,  if  the  engine  would  not  answer  the  pur- 
pose for  Which  it  was  bought,  it  was  within  the  power  of  the  plaintiff 
to  rescind  the  contract. 

Canadian  Gas  Power  and  Launches  Limited  v.  Orr  Brothers  Limited 
(1911),  23  O.L.R.  616,  overruling  Northey  Manufacturing  Co.  v.  Sanders 
(1899),  31  O.R.  475,  followed. 

7.  That,  if  the  right  to  rescind  at  any  time  accrued,  the  plaintiff,  by  his 
conduct,  had  lost  it — he  had,  by  first  claiming  his  notes  or  a new  engine 
under  the  contract,  and  afterwards  by  having  the  engine  tested  by  an 
outsider,  asserted  the  existence  of  the  contract;  and,  when  he  discovered 
by  the  expert’s  test  that  the  engine  was  not  12  H.P.,  that  did  not  give 
him  a new  right  to  rescind. 

8.  That  the  plaintiff  was  not  entitled  to  succeed  upon  his  claim  for  dam- 
ages for  breach  of  warranty  based  on  the  oral  representation  made  by 
the  defendants’  agent;  the  jury  having  found  that  there  was  an  actual 
misrepresentation  by  the  agent,  and  that  it  was  not  fraudulent,  any 
implied  representation  in  the  same  matter  was  excluded ; and,  the  only 
representation  found  being  innocent,  an  action  could  not  be  based  upon 
it. 
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9.  That,  if  the  agent  made  the  representation  found  by  the  jury,  he  made 
it  knowing  that  it  was  untrue;  that  was  fraud;  the  answers  of  the 
jury  were  unsatisfactory;  and  the  plaintiff  should,  if  he  desired,  be 
allowed  a new  trial,  with  leave  to  amend  by  setting  up  fraud  and  in 
other  respects.  An  action  lies  for  fraud,  even  when  the  contract  is  not 
set  aside. 

S.  Pearson  & Son  Limited  v.  Dublin  Corporation,  [1907]  A.C.  351,  fol- 
lowed. 

Appeal  by  the  defendants  from  the  judgment  of  the  Judge 
of  the  County  Court  of  the  County  of  Peel,  in  favour  of  the 
plaintiff,  upon  the  findings  of  a jury,  in  an  action  for  rescission 
of  a contract  for  the  purchase  of  an  engine  for  cutting  corn, 
on  the  ground  that  it  did  not  work  properly,  for  the  return  of 
the  cash  paid  and  promissory  notes  made  and  delivered  by  the 
plaintiff,  or  for  damages  for  breach  of  warranty. 

October  27.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

J.  Harley,  K.C.,  for  the  appellants.  The  learned  trial  Judge 
erred  in  admitting  evidence  of  a verbal  agreement  between  the 
agent  of  the  defendants  and  the  plaintiff,  outside  of  the  written 
agreement  between  the  parties.  There  was  no  misrepresentation 
made  on  behalf  of  the  defendants  which  would  give  a right  to 
the  plaintiff  to  rescind:  Northey  Manufacturing  Co.  v.  Sanders 
(1899),  31  O.R.  475.  Even  if  the  plaintiff  had  at  any  time  a 
right  to  rescind,  he  lost  that  right  by  keeping  the  engine  and 
acting  with  it  as  owner.  As  soon  as  he  found  out  that  the  engine 
would  not  fill  a silo,  he  should  have  declared  the  contract  void, 
and  returned  the  engine:  Hinchcliffe  v.  Barwick  (1880),  5 Ex.D. 
177;  Hamilton  v.  Northey  Manufacturing  Co.  ‘(1899),  31  O.R. 
468.  The  defendants  did  not  guarantee  that  the  engine  would 
fill  a silo,  so  there  was  no  breach  of  warranty : Hill  v.  Rice  Lewis 
& Son  Limited  (1913),  28  O.L.R.  366;  Benjamin  on  Sale,  5th 
ed.,  pp.  624,  635,  and  1009;  Chanter  v.  Hopkins  (1838),  4 M.  & 
W.  399. 

B.  F.  Justin,  K.C.,  for  the  plaintiff,  the  respondent.  The 
plaintiff  had  a right  to  rescind,  on  account  of  the  verbal  mis- 
representations of  the  defendants’  agent,  which  induced  the 
plaintiff  to  enter  into  the  written  agreement : Eisler  v.  Canadian 
Fairbanks  Co.  (1912),  22  W.L.R.  888.  The  defendants  refused 
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to  take  back  the  engine,  and  this  refusal  excused  the  plaintiff 
from  carrying  out  any  further  his  part  of  the  contract,  and  gave 
him  a right  at  once  to  sue  for  damages:  McCowan  v.  McKay 
(1901),  13  Man.  <L.R,  590.  The  fact  of  the  plaintiff  getting  an 
expert  to  test  the  machine  did  not  constitute  an  act  of  owner- 
ship. As  to  the  admission  of  evidence  of  the  verbal  representa- 
tions, the  evidence  admitted  did  not  vary  the  written  agreement, 
but  only  explained  it,  and  so  was  properly  admitted:  New  Ham- 
burg Manufacturing  Co.  v.  Webb  (1911),  23  O.L.R.  44.  The  de- 
fendants warranted  to  the  plaintiff  that  the  engine  would  fill 
silos.  This  work  it  would  not  do.  Even  if  this  misrepresenta- 
tion was  innocent,  it  entitled  the  plaintiff  to  rescind:  Canadian 
Gas  Power  and  Launches  Limited  v.  Orr  Brothers  Limited 
(1911),  23  O.L.R.  616;  Alabastine  Co.  of  Paris  Limited  v.  Cam- 
ada  Producer  and  Gas  Engine  Co.  Limited  (1912),  4 O.W.N. 
486;  Wellington  v.  Fraser  (1909),  19  O.L.R.  88;  Eisler  v.  Can- 
adian Fairbanks  Co.,  22  W.L.R  888;  Sawyer  and  Massey  Co.  v. 
Thibart  (1907),  5 W.L.R.  241. 

Harley,  in  reply. 

December  23.  Riddell,  J. : — The  plaintiff,  a farmer,  had 
some  work  to  do  for  which  he  required  an  engine — to  cut  corn 
and  fill  his  silo.  He  met,  on  the  12th  February,  1912,  Barnes, 
the  local  agent  of  the  defendants,  who  was  then  with  one  Rowe. 
He  says  that  he  told  Rowe  what  he  wanted  the  engine  for,  and 
that  Rowe  advised  him  to  get  a 12  H.P.  engine,  but  this  he  can- 
not say  was  in  Barnes’s  presence,  and  he  cannot  say  that  Barnes 
heard  it.  Thereupon  he  signed  an  order  1 1 for  Mr.  Rowe.  ’ ’ 

An  engine  was  shipped  to  Bolton,  the  plaintiff’s  station, 
about  a month  after  it  had  been  expected.  The  plaintiff  did  not 
accept  it,  and  the  defendants  sent  their  agent  Barnes  and  an- 
other agent,  Mr.  McIntosh,  who,  on  the  26th  March,  went  to  the 
plaintiff’s  place,  and  the  following  took  place  according  to  the 
plaintiff : — • 

“Q.  What  took  place  when  they  came?  A.  He  wanted  me  to 
take  the  engine  and  try  it. 

“Q.  What  position  did  you  take?  A.  I didn’t  want  it  then 
at  all ; I had  nothing  to  do  with  it. 


App.  Div. 
1913 

Caldwell 

v. 

COCKSHUTT 

Plow  Co. 


248 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1913 

Caldwell 

Q. 

Cocks  hutt 
Plow  Co. 

Riddell,  J. 


[VOL. 


“Q.  And  you  did  not  want  to  take  it,  and  what  else?  A.  I 
did  not  need  it  till  the  com  season  came  along.  I had  done 
work  with  the  horse-power  that  I expected  to  do  with  the  engine. 

‘ ‘ Q.  Then  what  took  place  ? A.  They  induced  me  to  give  them 
another  order  by  paying  the  freight, 

“Q.  You  were  to  pay  the  freight  under  the  first  order?  A. 
Yes,  and  meet  the  payments  a little  later,  so  that  I would  only 
have  a small  payment  last  fall  and  the  large  ones  later  on. 

“Q.  They  made  the  first  payment  smaller?  A.  Yes. 

“Q.  And  that  is  the  payment  on  the  1st  December,  1912? 
They  made  that  $75  instead  of  $172? 

“Mr.  Harley:  It  is  $64.  A.  That  is  with  the  freight  off. 

“Q.  Is  that  all  that  took  place  that  day?'  A.  We  went  up  to 
the  station  and  loaded  it  on  to  the  sleigh  and  brought  it  down. 

“Q.  Was  that  before  or  after  you  signed  the  order?  A.  That 
was  after.  ” 

Before  giving  this  second  order,  the  plaintiff  told  McIntosh 
that  he  wanted  an  engine  to  fill  his  silo,  and  McIntosh  said 
that  it  would  blow  the  corn  all  over  the  barn,  and,  relying  upon 
McIntosh’s  word  that  it  was  sufficient  for  the  purpose  for  which 
he  wanted  it,  he  signed  the  order.  This  provided  for  three  notes, 
one  for  $75  due  on  the  1st  December,  1912,  one  for  $250  due  on 
the  1st  December,  1913,  and  one  for  $250  due  on  the  1st  Decem- 
ber, 1914,  which  were  delivered  to  the  agent  shortly  after. 

The  plaintiff  tried  the  engine  for  grinding  feed,  cutting 
wood,  etc.,  during  the  summer,  and  when  the  season  came  round 
for  filling  his  silo  he  tried  it  for  that  purpose.  It  proved  too 
weak  to  do  the  work,  whereupon  he  wrote  to  the  defendants:  “I 
have  tried  the  engine  to  cut  com  and  to  blow  into  the  silo,  and  it 
failed  to  do  it.  I bought  it  expecting  to  do  that  with  it.”  A 
•reply  was  sent  the  next  day : “We  make  no  guarantee  about  the 
filling  of  silos,  as  it  would  be  impossible  to  do  so.  We  guarantee 
the  engine  will  develope  the  horse  power  we  sold  it  to  you  for, 
but  we  could  not  make  any  guarantee  about  it  filling  your  silo.” 
The  plaintiff  also  gave  notice  to  Barnes,  the  local  agent,  and  he 
failed  to  make  the  engine  do  the  work. 

Nothing  further  was  done,  so  far  as  appears,  till  the  plaintiff 
consulted  his  solicitor,  who,  on  the  19th  November,  wrote  the  de- 
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fendants  as  follows:  “Mr.  W.  F.  Caldwell  . . . has  con- 

sulted me  in  reference  to  your  letter  of  30th  October  and  in 
reference  to  a gas  engine  purchased  by  him  through  your  agent, 
F.  McIntosh,  at  Bolton.  The  principal  purpose  for  which  Mr. 
Caldwell  purchased  the  engine  was  to  cut  his  corn  and  put  it 
into  a sdlo,  and  it  was  represented  at  the  time  as  being  sufficient 
for  that  purpose.  I understand  from  your  letter  that  you  your- 
selves do  not  consider  it  sufficient  for  that  purpose,  and  it  is 
entirely  useless  to  my  client.  Consequently,  we  decline  to  keep 
it;  and,  unless  you  take  it  back  and  return  our  notes,  or  give 
us  an  engine  that  will  sufficiently  answer  the  purpose,  we  will 
seek  our  remedy  in  Court.  Trusting  that  we  may  be  able  to 
reach  an  amicable  settlement  of  this  matter,  I remain,  yours 
truly.  ” 

Fully  to  understand  this  letter,  it  may  be  noted  here  that 
in  the  contract  was  a provision  that  if  the  engine  “cannot  be 
made  to  do  good  work  ...  a new  implement  will  be  given 
in  its  place,  and  the  notes  and  money,  if  given,  will  be  re- 
funded.” 

The  defendants  answered  saying  that  Mr.  McIntosh  made  no 
such  promise:  “We  do  not  claim  it  had  power  to  fill  any  silo, 
but  what  we  did  claim  for  the  engine  was  that  it  would  develope 
12  H.P.,  which  we  will  guarantee  it  to  do  at  any  time,  and  are 
prepared  to  shew  that  it  will  ...  We  must  request  that 
Mr.  Caldwell  pay  for  this  engine  according  to  the  terms  it  was 
sold  on,  but  if  he  wants  a larger  engine  to  do  his  work  we  would 
be  pleased  to  exchange  with  him  and  allow  him  for  his  engine 
what  it  is  worth.  Of  course,  we  would  have  to  be  paid  for  the 
depreciation  in  value  of  engine  he  now  has,  but  we  would  make 
the  best  allowance  possible  and  would  give  him  a larger  engine 
if  he  has  to  have  one.  ’ ’ 

The  plaintiff  seems  to  have  submitted;  at  all  events  he  re- 
tained possession  of  the  engine  and  sent  to  Toronto  for  an  expert 
to  test  the  power.  This  expert  reported  the  engine  not  up  to 
12  H.P.  and,  on  the  20th  December,  the  plaintiff’s  solicitor  wrote 
the  defendants:  “In  addition  to  the  position  previously  taken 
by  me  on  behalf  of  Caldwell,  I now  take  the  position  that  the 
engine  supplied  by  you  is  not  a 12  H.P.  engine  . . .We  have 
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had  it  tested ; and  I now  notify  you  that  I propose  to  take  what- 
ever proceedings  may  be  necessary  to  assert  my  client’s  rights. 
If  you  return  the  notes,  we  will  return  the  engine  to  you.  If 
you  will  not  do  this,  I am  instructed  to  bring  an  action  against 
you  to  compel  what  I believe  my  client  is  entitled  to  in  the 
matter.  ’ ’ 

The  defendants  wrote  at  once  offering  a joint  test,  saying: 
“It  is  unnecessary  for  . . . your  client  to  resort  to  law  to 

compel  us  to  fill  the  warranty  on  the  order  . . . and  if  the 

engine  will  not  develope  *12  H.P.,  we  will  be  pleased  to  return 
Mr.  Caldwell ’s  notes  . . . ” The  solicitor  answered : ‘ ‘ When 

the  matter  first  came  to  my  attention,  I told  Caldwell  that,  in 
my  opinion,  if  the  engine  was  a 12  H.P.,  he  would  not  have  any 
difficulty  in  pulling  the  com  into  the  silo  with  it;  and  it  was 
on  my  advice  that  it  has  been  tested  . . . You  may  rely 

upon  it  that  my  client  will  not  accept  your  demonstration,  but 
will  issue  a writ  against  you  and  fight  the  matter  out.  I would 
suppose  that  you  would  not  take  any  exception  to  a test  made 
by  the  School  of  Science,  and  I do  not  think  any  other  test  will 
avail  you  in  the  slightest  degree  before  any  Court.  I would 
suppose  that  your  man  might  possibly  be  able  to  prove  any- 
thing from  his  point  of  view,  but  we  know  from  actual  experi- 
ence what  the  result  has  been,  and  an  independent  test  has 
demonstrated  what  the  facts  are.” 

The  defendants  replied,  again  offering  to  send  a representa- 
tive to  make  a test  jointly  with  the  Toronto  expert,  and  added: 
“If  we  cannot  demonstrate  to  him  or  to  any  one  else  that  this 
engine  will  develope  12  H.P.,  we  will  return  Mr.  Caldwell’s 
note.  ’ ’ 

The  plaintiff’s  solicitor  wrote,  on  the  28th  December,  1912, 
asking  what  position  the  defendants  took  as  to  expenses;  the 
defendants  replied  that  they  would  pay  their  own  representa- 
tive, and  again  asserted  that  the  engine  was  of  12  H.P.  On  the 
11th  January,  the  plaintiff’s  solicitor  wrote  that  “Caldwell  pur- 
chased chiefly  for  the  purpose  of  com  cutting  and  filling  his  own 
and  his  neighbours’  silos.  I think  it  beyond  dispute  that  when 
machinery  is  sold  for  a specific  purpose  it  must  be  sufficient  for 
that  purpose;  and,  therefore,  Caldwell  is  entitled  to  succeed 
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against  you  entirely  apart  from  the  question  as  to  what  horse 
power  the  engine  will  develope.  On  the  other  hand,  it  will  be 
established  that  the  engine  did  not  develope  12  H.P.,  in  the 
hands  of  the  recognised  and  experienced  expert  of  the  School 
of  Science  . . . My  instructions  are  to  commence  proceed- 

ings against  you  unless  you  return  the  notes  and  make  good  the 
loss  we  have  sustained  . . . ” 

The  defendants  answered,  on  the  14th  January,  1913,  that 
they  could  prove  the  engine  to  be  a 12  H.P.,  and  that  it  would 
be  unnecessary  to  issue  a writ,  as  they  had  just  sued  Caldwell 
on  his  note  due  on  the  1st  December,  1913.  They  did  sue  him, 
and  he  paid  the  amount  with  costs,  by  his  solicitor’s  cheque, 
to  the  Clerk  of  the  Division  Court,  $67.04:  “Cockshutt  v.  Cald- 
well, paid  under  protest  as  per  letter.” 

No  judgment  was  entered,  as  the  money  was  paid  before 
the  expiration  of  the  time  allowed  by  the  summons  for  dispute- 
note.  The  letter  is  not  produced. 

This  action  was  begun  on  the  28th  February,  in  the  County 
Court  of  the  County  of  Peel.  The  statement  of  claim  sets  out 
the  purchase  on  the  26th  March,  1913,  by  a written  contract, 
of  the  engine,  with  terms  of  payment;  that,  in  the  negotiations 
for  the  purchase,  the  plaintiff  informed  the  defendants  of  the 
purpose  of  which  he  required  the  engine,  and  the  defendants 
represented  that  a 12  H.P.  was  ample  for  such  purpose ; that  he, 
relying  on  their  representations  and  advice,  agreed  to  buy  the 
engine ; that  the  contract  warranted  the  engine  to  do  good  work, 
and  provided  “that,  in  the  event  of  failure  to  do  so,  the  money 
paid  and  the  notes  given  would  be  returned  to  the  plaintiff ; that 
the  engine  ds  not  capable  of  doing  good  work,”  and  “was  not 
and  is  not  sufficient  for  the  purpose  for  which  the  same  was 
so  sold  and  purchased;”  that  the  engine  is  not  a 12  H.P. ; that, 
when  he  found  the  “engine  was  incapable  of  doing  the  work  as 
aforesaid,  and  was  insufficient  for  the  purpose  aforesaid,  he 
duly  notified  the  defendants  of  the  fact,  but  the  defendants 
refused  to  take  the  said  engine  back  or  to  make  good  the  loss 
sustained  by  the  plaintiff;”  he  offered  “to  return  the  said 
engine  to  the  defendants  upon  receiving  the  moneys  paid  by 


251 

App.  Div. 
1913 

Caldwell 

IV 

Cockshutt 
Plow  Co. 

Riddell..  .7. 


252 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1913 

Caldwell 
0. . 

Cocks  hutt 
Plow  Co. 

Riddell,  J. 


him  and  the  promissory  notes  given  by  him ; that  he  has  suffered 
damage. ” No  allegation  is  made  of  fraud.  He  claims: — 

(1)  Rescission  of  the  contract  and  a return  of  his  two  unpaid 
notes  and  the  cash  he  has  paid  in,  that  sued  for  in  the  Division 
Court,  also  the  money  paid  by  him  for  freight,  etc.  (2)  $100 
damages  for  the  engine  not  working  properly.  (3)  In  the  alter- 
native, damages  for  breach  of  warranty.  (4)  Costs.  (5)  Gen- 
eral relief. 

The  defendants  plead  the  contract  and  delivery  of  a 12  H.P. 
engine;  the  suit  in  the  Division  Court  and  payment;  that  the 
engine  was  a 12  H.P. ; and  they  deny  making  a representation 
that  it  would  fill  the  silo,  etc.,  or  any  warranty  other  than 
that  under  the  contract,  which  is  set,  out  in  full. 

The  case  came  on  for  trial  before  the  County  Court  Judge  of 
the  County  of  Peel  with  a jury.  The  jury  found  as  follows: — 

“(1)  Q.  Was  there  a verbal  agreement  separate  from  and 
independent  of  the  written  agreement  between  the  plaintiff  and 
the  agents  of  the  defendant  company,  at  the  time  the  order  of 
the  12th  February  was  signed,  that  the  engine  would  be  fit  for 
the  purpose  of  cutting  corn  and  filling  the  silos  of  the  plaintiff 
and  his  neighbours?  A.  Yes. 

“ (2)  Q.  Was  there  a similar  agreement  made  at  the  time  the 
order  of  the  28th  March  was  signed?  A.  Yes. 

“ (3)  Q.  In  making  the  contract,  did  the  plaintiff  rely  upon 
the  skill,  judgment,  and  advice  of  the  agents  of  the  defendant 
company  and  the  representations  made  by  them  that  the  engine 
would  be  fit  for  that  purpose?  A.  Yes. 

“(4)  Q.  Was  the  engine  fit  for  that  purpose?  A.  No. 

“ (5)  Q.  Was  it  the  verbal  agreement  that  induced  the  plain- 
tiff to  enter  into  the  written  agreement?  A.  Yes. 

“(6)  Q.  Did  the  plaintiff  understand  that  he  was  to  have 
one  day  in  the  fall  to  try  the  engine  cutting  corn  and  filling 
the  silo?  A.  Yes. 

“ (7)  Did  the  agents  of  the  company  fraudulently  represent 
to  the  plaintiff  that  the  engine  was  fit  for  the  purpose  of  cutting 
corn  and  filling  silos  therewith?  A.  We  believe  the  agents  stated 
that  the  engine  would  cut  corn  and  fill  the  silo,  but  not  with  the 
intent  to  defraud. 
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“ (8)  Q.  Was  the  engine  delivered  to  the  plaintiff  in  accord- 
ance with  the  written  agreement?  A.  Yes.”  (This  was  origin- 
ally written,  “Was  the  engine  delivered  to  the  plaintiff  a 12 
H.P.  engine?”  but  it  was  altered  so  as  to  be  perfectly  general 
before  being  left  to  the  jury.) 

“(9)  Q.  Is  the  plaintiff  entitled  to  a return  of  the  money 
paid  under  protest  and  the  promissory  notes  now  held  by  the 
defendant  company?  A.  Yes. 

“(10)  Q.  Over  and  above  the  money  paid,  and  the  promis- 
sory notes  held  by  the  defendant  company,  did  the  plaintiff 
sustain  any  special  damage,  and,  if  so,  what  ? A.  Ten  dollars  for 
specialist,  fifteen  dollars,  help  and  feeding  same.” 

The  jury  add:  “We  are  of  opinion  that  the  plaintiff  should 
take  the  engine  back  to  Bolton  station.  We  bring  in  a verdict 
in  favour  of  the  plaintiff.” 

Judgment  was  then  entered  for  the  plaintiff  for  a return  of 
the  notes  still  unpaid,  and  costs. 

The  defendants  now  appeal.  There  is  no  cross-appeal. 

In  the  consideration  of  the  case,  we  must  wholly  disregard 
the  general  verdict  for  the  plaintiff  added  by  the  jury  to  their 
answers.  Section  112  of  the  Judicature  Act,  R.S.O.  1897,  ch. 
51,  provides  that  “the  Judge  . . . may  direct  the  jury  to 

answer  any  questions  of  fact  stated  to  them  by  the  Judge  for  the 
purpose ; and  in  such  case  the  jury  shall  answer  such  questions, 
and  shall  not  give  any  verdict.” 

At  the  trial  the  learned  County  Court  Judge  seems  to  have 
intended  to  leave  the  matter  to  the  jury  generally ; but,  after  his 
charge  was  concluded,  it  was  decided  to  submit  questions  to  the 
jury.  Considerable  discussion  took  place  between  the  Judge  and 
counsel  as  to  the  questions  to  be  submitted,  but  at  length  they 
took  the  form  we  have  seen.  Objection  was  taken  to  QQ.  9 
and  10,  but  overruled,  the  objection  to  question  9 being  that 
it  was  matter  of  law  and  not  matter  of  fact. 

Again,  an  appeal  being  against  the  judgment  and  not  against 
the  reasons  for  it,  the  precise  form  of  the  judgment  must  be  re- 
garded. It  is  simply  for  a return  of  the  two  unpaid  notes  (and 
costs)  without  any  other  relief  to  either  party.  No  judgment 
is  given  for  the  return  of  the  money  paid  in  the  Division  Court 
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action,  and  rightly  so.  Ever  since  Marriott  v.  Hampton 
(1797),  7 T.R.  269,  it  has  been  consistently  held  that  where  an 
action  is  brought  in  good  faith,  and  money  is  paid  by  the  defend- 
ant and  with  his  eyes  open  in  order  to  settle  it,  he  cannot  re- 
cover the  money  back:  Hamlet  v.  Richardson  (1833),  9 Bing. 
644;  Davis  v.  Hedges  (1871),  L.R.  6 Q.B.  687,  at  p.  692,  per 
Lush,  J. ; Moore  v.  Vestry  of  Fulham,  [1895]  1 Q.B.  399.  And 
he  is  not  at  all  assisted  by  the  fact  that  the  payment  is  “under 
protest Brown  v.  McKinally  (1795),  1 Esp.  279;  Davis  v. 
Hedges,  ut  supra,  at  p.  692 ; see  also  Cushen  v.  City  of  Hamilton 
(1902),  4 O.L.R.  265.  If  the  claim  be  fraudulent,  the  result  is 
different:  Duke  de  Cadaval  v.  Collins  (1836),  4 A.  & E.  858; 
Thomas  v.  Brown  (1876),  1 Q.B.D.  714,  at  p.  722. 

The  judgment  for  return  of  the  notes  can,  in  my  view,  he 
supported  only  on  a rescission  of  the  written  contract,  into 
which  admittedly  the  plaintiff  entered  on  the  26th  March,  1912, 
the  former  contract  of  the  12th  February  having  already  gone 
by  the  board.  Subject  to  what  will  be  said  later,  the  notes  can- 
not be  returnable  under  the  terms  of  the  contract  itself,  be- 
cause it  has  been  found  that  the  engine  was  in  accordance  with 
the  contract.  The  finding  that  the  engine  is  in  accordance  with 
the  contract  is  fully  borne  out  by  the  evidence.  Braddon,  the 
maker  of  the  engine,  who  has  made  between  2,500  and  3,000, 
tested  it  late  in  February  or  early  in  March,  and  it  developed 
12  4/5  horse  power,  and  says  that,  unless  the  adjustments  were 
improperly  changed,  it  would  be  better  in  the  fall,  and  that,  if 
it  has  not  been  ill-used,  it  will  now  develope  12  H.P.  Hall,  a 
machinist  and  gasoline  expert,  tested  it  before  it  left  the  factory, 
and  found  it  12  4/5  H.P.  Pie  says  that,  with  fair  usage,  it 
ought  to  increase  in  power.  It  is  true  that  Arckley,  from  the 
School  of  Practical  Science,  found,  when  he  tested  it,  that  it 
shewed  only  7 7 /10,  but  he  does  not  -seem  to  find  fault  with  the 
method  of  testing  at  the  shop ; and  it  may  be  that  some  adjust- 
ment was  necessary  before  his  test,  which  he  did  not  make.  At 
all  events,  the  case  was  fairly  one  for  the  jury,  and  it  was  left 
to  them  by  the  Court  after  a charge  unexceptionable  in  this 
respect.  The  article  supplied  answered  then  the  description  by 
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which  it  was  ordered,  “one  12  H.P.  portable  engine/’  and  there 
is  no  fundamental  misdescription. 

The  warranty  reads:  “This  implement  is  made  of  good 
material  and  with  proper  management  it  is  capable  of  doing 
good  work.”  No  fault  is  found  with  the  material;  that  it 
could  and  did  do  good  work  is  plain.  While  at  first  there  was 
some  dissatisfaction,  after  a “jack”  had  been  supplied  it  was 
satisfactory  (p.  29)  ; it  would  do  grinding  (p.  30)  ; and  cut 
wood  (p.  14).  It  was  only  when  it  came  to  filling  the  silo  that 
the  engine  was  found  not  up  to  what  was  expected,  and  that  only 
because  of  want  of  sufficient  power.  The  jury  were  perfectly 
justified  in  finding,  as  they  have  found  in  effect,  that  the  engine 
answered  the  description  and  the  warranty,  but  that  the  work  of 
filling  silos  required  more  than  12  H.P.  It  was  suggested  that 
the  warranty  that  the  engine  was  “capable  of  doing  good  work” 
might  mean  “ capable  of  filling  silos;”  that,  however,  in  my 
view,  cannot  be ‘the  case.  The  trouble  about  filling  silos  was 
not  the  manner  in  which  an  engine  might  work  but  the  amount 
of  power  it  developed,  and  the  representation  that  it  would 
fill  silos  is  not  as  to  its  manner  of  working,  but  as  to  its  power. 
In  the  circumstances  of  this  case,  “capable  of  doing  good  work” 
must  mean  “capable  of  doing  well  the  work  of  a 12  H.P. 
engine.  ’ ’ 

If,  however,  the  contention  should  prevail,  the  plaintiff  is 
met  by  the  difficulty  spoken  of  at  the  trial. 

The  agreement  reads:  “The  purchaser  shall  have  one  day 
to  give  it  a fair  trial,  and  if  it  should  not  work  w^ell  he  is  to  give 
written  notice  . . . and  allow  reasonable  time  to  get  to  it 

and  remedy  the  defects  . . . when  if  it  cannot  be  made  to 

do  good  work,  he  shall  return  it  to  the  place  where  received, 
free  of  charge,  in  as  good  a condition  as  when  received,  except 
the  natural  wear,  and  a new  implement  will  be  given  in  its 
place  or  the  notes  and  money,  if  given,  will  be  refunded.  ’ ’ 

Even  if  we  assume  that  all  the  use  made  of  the  machine  at 
various  times  by  the  plaintiff,  before  his  trial  in  October,  did 
not  exhaust  the  ‘ 1 one  day  to  give  it  a fair  trial ; ’ ’ assuming  also 
that  the  jury  meant  by  their  answer  to  the  question  that  the 
one  day  ’ ’ was  ■ 1 one  day  in  the  fall  at  filling  a silo,  ’ ’ and  that  it 
17 — 30  O.L.R. 
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was  so  agreed,  and  not  simply  ‘'understood”  by  the  plaintiff;  as- 
suming, further,  that  they  were  justified  in  so  finding,  and  that 
such  an  agreement  would  be  effective— the  plaintiff  was  first  to 
give  notice,  which  he  did ; and  then,  when  it  was  found  that  the 
engine  was  not  capable  of  doing  good  work,  he  was  to  return 
it,  free  of  charge,  to  the  station,  in  as  good  condition  as  when  re- 
ceived; then,  and  only  then,  the  defendants  were  either  to  give 
him  another  engine  or  return  him  his  notes.  No  complaint  can 
be  made  (in  the  plaintiff’s  view  of  his  bargain)  that  the  defend- 
ants had  not  by  the  19th  November  a reasonable  time  to  “remedy 
the  defects,”  and  their  letter  of  the  30th  October  was  such  as 
to  entitle  the  plaintiff  to  say  that  the  engine  could  ‘ ‘ not  be  made 
to  do  good  w7ork.  ’ ’ He  was  consequently  in  the  position,  in  this 
view,  of  being  entitled  to  take  the  engine  to  Bolton  free  of 
charge.  He  does  not  take  it  to  Bolton ; he  calls  upon  the  defend- 
ants “to  take  it  back,”  and  says:  “Unless  you  take  it  back  and 
return  our  notes  or  give  us  an  engine  that  will  sufficiently 
answer  our  purpose,  we  will  seek  our  remedy  in  Court.”  There 
is  nowhere  an  offer  to  take  the  engine,  free  of  charge,  to  Bolton. 
The  defendants,  on  the  20th  November,  assert  their  position 
that  the  engine  is  as  sold,  and  request  payment,  but  offer  to 
make  a new  bargain  for  another  engine.  They  do  not  say  or 
suggest  that  the  plaintiff  need  not  deliver  the  engine  at  Bolton 
if  for  any  reason  he  is  entitled  or  called  upon  to  do  so.  The 
plaintiff  makes  even  more  clear  in  his  next  letter  what  his  posi- 
tion is:  “If  you  return  the  notes,  we  will  return  the  engine  to 
you.  If  you  will  not  do  this,”  an  action  will  be  brought;  thus 
making  the  return  of  the  notes  the  condition  precedent  instead 
of  the  consequence  of  returning  the  engine.  There  is  nothing 
further  said  about  returning  the  engine  till  action  brought.  On 
the  11th  January,  1913,  the  solicitor  writes:  “My  instructions 
are  to  commence  proceedings  against  you  unless  you  return  the 
notes  and  make  good  the  loss  we  have  sustained;”  but  there  is 
no  offer  to  take  the  engine  to  Bolton.  Even  when  action  is 
brought,  the  statement  of  claim  does  not  contain  an  offer  to  take 
the  engine  to  Bolton,  or  even  an  unconditional  offer  to  re- 
turn it,  but  (par.  10)  “the  plaintiff  now  offers  to  return  the 
said  engine  upon  receiving  the  moneys  paid  by  him  and  the  pro- 
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missory  notes  given  by  him  to  the  defendants  therefor/’  We 
have  seen  that  in  no  case  is  he  entitled  to  receive  back  the  money 
he  paid;  this  offer  has  the  double  objection  that  it  is  conditional, 
and  conditional  on  a condition  which  the  plaintiff  has  no  right 
to  in  any  case. 

No  doubt,  “a  positive  absolute  refusal  by  one  party  to  carry 
out  the  contract  is,  in  itself,  a breach  of  the  contract  on  his 
part,  and  dispenses  the  other  party  from  the  useless  formality 
of  tendering  the  performance  of  a condition  precedent : ’ ’ 
McCowan  v.  Mackey  (1901),  22  C.L.T.  Occ.N.  100  ;#  but  it  must 
be  something  of  a positive  unequivocal  character,  equivalent 
to  a statement  by  the  one  that,  even  if  the  other  should  perform 
his  part,  he  himself  would  not  perform  his.  Such  a case  was 
Withers  v.  Reynolds  (1831),  2 B.  & Ad.  882,  where  the  sub- 
stance was,  “You  may  bring  your  straw,  but  I will  not  pay  you 
upon  delivery,  as  under  the  contract  I ought  to  do.”  But 
everything  which  the  one  party  may  consider  to  be  a breach  of 
the  contract  or  a waiver  of  a condition  precedent  is  not  so; 
there  must  be  something  unequivocal  and  clear.  The  authorities 
are  summed  up  in  Mersey  Steel  and  Iron  Co.  v.  Naylor  Benzon 
& Co.  (1884),  9 App.  Gas.  434. 

Under  the  contract,  the  plaintiff  must  draw  the  engine  to 
Bolton,  a matter  which  would  cost  the  defendants  some  ex- 
pense ; he  must  give  the  defendants  a reasonable  time  to  examine 
the  engine,  to  determine  whether  it  was  in  fact  in  as  good  a con- 
dition as  when  received,  except  the  natural  wear  ( I sherwood  v. 
Whitmore  (1843),  11  M.  & W.  347)  ; and  then  the  defendants 
would  be  bound  either  to  give  him  another  engine  or  return  his 
notes.  How  can  it  be  said  that  there  was  a waiver  of  all  this — 
the  offer,  so  far  as  it  went,  never  going  beyond  an  offer  for  them 
to  take  the  engine  where  it  was? 

The  return  of  the  notes  can,  as  I have  said,  only  be  awarded 
following  a rescission  of  the  agreement.  The  jury  have  found 
that  an  innocent  misrepresentation  on  the  part  of  the  defend- 
ants’ agents  brought  about  the  contract.  I think  that  the  first 
branch  of  this  finding  may  be  supported;  i.e.,  (1)  that  the  con- 
tract was  procured  by  misrepresentation. 

*Also  reported  in  13  Man.  L.R.  §90,  sub  nom.  McCowan  v.  McKay. 


App.  Div. 
1913 

Caldwell 

v. 

COCKSHUTT 

Plow  Co. 

Riddell,  ,L 


258 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1913 

Caldwell 

q; 

Oockshtjtt 
Plow  Co. 

Riddell,  J. 


[VOL. 


The  defendants  are  bound  by  the  misrepresentation  of  their 
agent  in  the  course  of  his  employment,  even  if  fraudulent : Lloyd 
v.  Grace  Smith  & Co.,  [1912]  A.C.  716;  and  “where  rescission  is 
claimed  it  is  only  necessary  to  prove  that  there  was  misrepre- 
sentation; then,  however  honestly  it  may  have  been  made,  how- 
ever free  from  blame  the  person  who  made  it,  the  contract, 
having  been  obtained  by  misrepresentation,  cannot  stand:” 
per  Lord  Herschell  in  Derry  v.  Peek  (1889),  14  App.  Cas.  337, 
at  p.  359. 

But,  where  the  misrepresentation  is  innocent,  “it  is  not  a 
ground  for  rescission,  unless  it  was  such  as  that  there  is  a com- 
plete difference  in  substance  between  the  thing  bargained  for 
and  that  obtained  so  as  to  constitute  a failure  of  consideration : ’ ’ 
per  Armour,  C.J.,  in  Northey  Manufacturing  Co.  v.  Sanders, 
31  O.R.  475,  at  p.  478,  referring  to  Kennedy  v.  Panama,  etc., 
Mail  Co.  (1867),  L.R.  2 Q.B.  580.  Other  cases  are  Mackay  v. 
Dick  (1881),  6 App.  Cas.  251,  at  p.  265,  per  Lord  Blackburn; 
Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  [1899]  2 Ch.  392; 
Seddon  v.  Noi'th  Eastern  Salt  Co.,  [1905]  1 Ch.  326.  This  law 
has  never  been  questioned,  and  it  is  quite  settled. 

Unless  we  are  prepared  to  overrule  the  judgment  of  the 
very  strong  Court  which  decided  Northey  Manufacturing  Co.  v. 
Sanders,  31  O.R.  475,  we  must  hold  that  such  a representation 
as  was  made  in  the  present  case  is  not  sufficient  ground  for 
rescission.  A one  horse  power  engine  was  bought  on  a contract 
not  dissimilar  to  the  present.  It  was  “subject  to  the  following 
warranty  and  agreement,”  as  this  is  “subject  to  the  clause  of 
warranty  and  agreement  endorsed  hereon:”  it  was  “made  of 
good  material  and  with  proper  management  . . . capable 

of  doing  good  work,”  as  this  is;  trial,  notice,  etc.,  were  the 
same;  the  property  was  not  to  pass  till  full  payment,  etc.  etc. 
(see  p.  479)  ; there,  as  here,  after  the  warranty  appeared:  “No 
agent  has  authority  to  change  the  above  warranty.”  The  con- 
tract had  been  induced  by  the  representation  “that  the  engine 
in  question  would  do  the  work  required  by  the  defendant  to  be 
done  in  the  matter  of  pumping  sufficient  water  for  his  stock 
. . .;”  it  was  deficient  in  power,  and  could  not  pump  suffi- 

cient water.  McDougall,  Co.C.J.,  held  that  “there  was  no  right 
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. . . to  rescind  the  contract  except  upon  the  terms  of  the 

(written)  warranty;”  and  this  was  affirmed  by  a Divisional 
Court  (Armour,  'C.J.,  and  Falconbridge  and  Street,  JJ.)  ; “nor 
were  the  representations,  if  made,  such  representations  as  would 
enable  the  defendant  to  rescind  the  contract”  (p.  478.) 

The  case  in  the  Court  of  Appeal  of  Canadian  Gas  Power  and 
Launches  Limited  v.  Orr  Brothers  Limited,  23  O.L.R.  616,  is 
cited  as  laying  down  the  law  differently.  The  defendants  had 
bought  on  a written  contract  signed  by  them  under  circum- 
stances not  wholly  dissimilar  to  those  in  the  present  case;  and 
the  Court,  Clute,  J.,  and  the  Court  of  Appeal,  held  that  there 
was  an  implied  representation  (or  warranty)  that  the  dynamo 
was  to  be  fit  for  the  purpose  for  which  it  was  bought.  There 
the  purpose  required  a noiseless  engine,  producing  steady  elec- 
tric light.  Here  the  purpose  requires  a strong  engine  produc- 
ing power  sufficient  to  fill  a silo.  I am  unable  to  distinguish 
the  cases;  there  are  minute  differences,  but  subtle  distinctions 
are  not  to  be  drawn  in  ordinary  business  transactions.  So  far 
as  the  case  differs  from  the  Northey  case,  it  must  be  taken  to 
have  overruled  it.  Alabastine  Co.  of  Paris  Limited  v.  Canada 
Producer  and  Gas  Engine  Co.  Limited,  4 O.W.N.  486,  and 
Eisler  v.  Canadian  Fairbanks  Co.,  22  W.L.R.  888,  are  in  the 
same  direction.  These  cases  seem  to  establish  that,  if  the  article 
supplied  will  not  do  what  it  was  bought  for,  the  purchaser  may 
rescind  the  contract. 

Granting  that  the  right  to  rescind  did  at  any  time  ac- 
crue, I think  that  the  plaintiff,  by  his  conduct,  has  lost 
it.  His  claim  is,  that  he  was  induced  to  believe  that  the  engine 
would  fill  a silo.  As  early  as  the  29th  October,  he  knew  that  it 
would  not,  and  so  said.  He  knew  as  early  as  the  end  of  October 
that  the  defendants  asserted  that  they  had  made  no  guarantee 
that  the  engine  would  do  the  work  required.  Then  he  should 
have  taken  his  stand,  “The  contract  is  void,  the  engine  is 
yours,”  and  stuck  to  it.  He  does  not  do  that.  He  first  claims 
his  notes  or  a new  engine,  i.e.,  under  the  contract;  and  then, 
when  that  is  not  acceded  to,  he  treats  the  engine  as  his  own  by 
having  it  tested,  i.e.,  worked  sufficiently  to  shew  its  horse  power 
by  an  outsider.  He  had  no  right  to  do  this  unless  the  con- 
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tract  was  in  force ; and  lie  thereby  asserted  the  existence  of  the 
contract ; in  other  words,  he  dealt  with  the  engine  in  a manner 
inconsistent  with  the  rescission  of  the  contract.  The  letter  of 
the  11th  January  is  consistent  with  this  view  rather  than  with 
the  view  that  he  considered  the  contract  at  an  end.  When  he 
discovered  (if  he  did  discover)  by  the  expert’s  test  that  the 
engine  was  not  12  H.P.,  this  did  not  give  a new  right  to  rescind : 
Campbell  v.  Fleming  (1834),  1 A.  & E.  40,  at  p.  43;  Walton  v. 
Simpson  (1884),  6 O.R.  213;  Webb  v.  Roberts  (1908),  16  O.L.R. 
279.  Moreover,  the  jury  have  found  that  the  engine  was  12  H.P. 

The  above  would  be  sufficient  to  dispose  of  the  appeal  from 
the  judgment  as  it  stands;  but  it  must  not  be  forgotten  that 
the  action  is  in  the  alternative  form;  either  for  rescission  with 
consequent  relief,  or  for  damages  for  breach  of  warranty;  and, 
if  the  later  claim  could  succeed,  we  should,  in  allowing  the  ap- 
peal, either  find  the  damages  or  direct  a reference  on  that  matter. 

The  jury  have  found  that  an  agreement  was  made  that  this 
engine  would  be  capable  of  filling  silos ; and  the  learned  County 
Court  Judge  in  beginning  his  charge  told  them:  “In  this  case 
the  plaintiff  wishes  to  recover  on  a written  agreement  and  on 
a collateral  verbal  agreement;  that  is*  an  agreement  made  at 
the  same  time  and  not  embodied  in  the  written  agreement. J ’ 

Nothing  is  better  established  than  that  where  a description  or 
representation  is  made  concerning  the  subject-matter  of  a .con- 
tract, which,  being  untrue,  entitles  the  purchaser  to  rescind 
the  contract,  if  he  receives  the  article  sold  and  deals  with  it 
in  such  a way  as  to  lose  the  right  to  rescind,  that  description  or 
representation  becomes  a stipulation  by  way  of  agreement,  for 
the  breach  of  which  compensation  may  be  sought  in  damages  : 
Behn  v.  Burness  (1863),  3 B.  & S.  751  (Cam.  Scacc).  See  cases 
cited  in  New  Hamburg  Manufacturing  Co.  v.  Webb,  23  O.L.R. 
44,  at  pp.  53,  54. 

Such  a stipulation,  however,  has  no  such  effect  “unless  the 
representation  was  made  fraudulently,  either  by  reason  of  its 
being  made  with  a knowledge  of  its  untruth,  or  by  reason  of  its 
being  made  dishonestly,  with  a reckless  ignorance  whether  it  was 
true  or  untrue:”  Behn  v.  Burness,  3 B.  & S.  751  (head-note)  ; 
Newbigging  v.  Adam  (1886),  34  Ch.D.  582,  at  p.  592,  per  Bowen, 
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L.  J. ; Adam  v.  Newbigging  (1888),  13  App.  Cas.  308;  Whitting- 
ton v.  Seale  Hayne,  [1900]  W.N.  31. 

Here  the  jury  have  found  that  the  actual  misrepresentation 
by  the  agent  was  not  fraudulent;  this  express  representation 
must  prevent  any  implied  representation  in  the  same  matter. 
“ Expressum  facit  cessare  taciturn .”  The  only  stipulation  that 
was  made  was  (say  the  jury)  innocent,  and  was  not  such  as 
that  under  the  authorities  an  action  could  be  founded  thereon. 

We  have  not  to  deal  with  the  question  as  to  whether  the  evi- 
dence of  such  oral  representation  was  properly  received.  That 
I understand  to  have  concluded  by  the  judgment  of  the  Court 
of  Appeal  in  the  case  in  23  O.L.R. ; otherwise  we  might  have 
had  trouble  with  Ellis  v.  Abell  (1884),  10  A.R.  226;  Betts  v. 
Smith  (1888-9),  15  O.R.  413,  16  A.R.  421;  McNeeley  v.  Mc- 
Williams (1886),  13  A.R.  324;  Sawyer  •&  Massey  Co.  v.  Ritchie 
(1910),  43  S.C.R.  614. 

Nor  is  there  any  difficulty  in  the  plaintiff’s  way  from  the 
Division  Court  action.  There  was  no  adjudication  by  a Court 
as  to  his  rights,  and  his  voluntary  payment  only  deprived 
him  of  so  much  money  without  the  chance  of  recovering  it  back. 

On  the  case  as  it  stands  the  appeal  should  be  allowed  with 
costs  and  the  action  dismissed  with  costs. 

But  there  are  two  matters  that  require  consideration : — 

(1)  The  jury  have  found  (A.  7),  on  evidence  which  is 
sufficient,  that  “the  agents  stated  that  the  engine  would  cut 
corn  and  fill  the  silo,”  as  is  sworn  to  by  the  plaintiff  (p.  14). 
The  agent  McIntosh  says  (p.  65)  “that  the  engine  was  not 
big  enough;”  (p.  61)  that  he  “never  asserted  that  twelve  horse 
power  would  run  a blower;”  (p.  65)  that  he  did  not  know  the 
plaintiff  wanted  it  to  fill  a silo;  (p.  66)  that  “there  was  noth- 
ing said  about  what  power  was  required  for  or  what  it  would 
do;”  and  (p.  71)  “I  knew  it  wouldn’t  cut  the  corn.” 

'On  this  evidence  it  must  be  manifest  that,  if  McIntosh  made 
the  representation  the  jury  find  he  did  make,  he  made  it  know- 
ing that  it  was  untrue.  This  is  fraud.  The  answers  of  the 
jury  are  not  satisfactory,  although  perhaps  not  absolutely  con- 
tradictory. 

It  is  true  that  fraud  is  not  charged  in  the  pleadings;  even 
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before  ns  no  amendment  was  asked  for;  and  it  is  not  too 
much  to  require  any  one  who  intends  to  charge  another  with 
fraud  or  dishonesty  to  take  the  responsibility  of  making  that 
charge  in  plain  terms:  Low  v.  Guthrie , [1909]  A.C.  278,  at  p. 
282,  per  Lord  Loreburn,  L.C. ; Badenach  v.  Inglis  (1913),  29 
O.L.R.  165.  It  is  not  unusual  for  a plaintiff,  who  expects  or 
wishes  to  succeed  on  fraud,  to  avoid  using  the  word  lest,  in  case 
of  failure  to  prove  fraud,  he  may  suffer  in  respect  of  costs. 
This  practice  is  not  to  be  fully  approved,  and  a plaintiff  must 
not  expect  to  be  allowed  to  amend  as  of  right. 

If,  however,  the  plaintiff  is  willing  squarely  to  take  the 
attitude  on  the  record  that  the  defendants  were  guilty  of  fraud, 
I think  he  may  have  an  opportunity  of  doing  so.  If  he  elects 
to  do  this,  the  judgment  below  will  be  set  aside  and  a new  trial 
ordered;  costs  of  the  former  trial  and  this  appeal  to  be  in  the 
cause,  unless  otherwise  ordered  by  the  trial  Judge.  If  such  an 
election  be  made,  the  other  matter  referred  to  may  be  fully 
developed,  i.e .,  a few  days  after  the  second  contract  was 
written,  the  agents  of  the  defendants  were  desirous  of  obtain- 
ing the  notes  promised;  the  plaintiff  demurred,  and,  as  he  says, 
was  promised  (in  effect)  that  the  defendants  would  make  the 
engine  right,  whereupon  he  gave  the  notes. 

The  facts  as  to  this  are  not  fully  brought  out,  and  we  express 
no  opinion  upon  this  point ; but  the  plaintiff  may,  if  he  is  so  ad- 
vised, set  up  in  his  amended  pleadings  a new  contract  entered 
into  at  that  time. 

If  the  option  we  offer  the  plaintiff  be  not  accepted,  the  ap- 
peal should  be  allowed  and  the  action  dismissed,  both  with  costs. 

That  an  action  lies  for  fraud,  even  when  the  contract  is  not 
set  aside,  appears  from  such  cases  as  8.  Pearson  & Son  Limited 
v.  Dublin  Corporation , [1907]  A.C.  351. 

Mulock,  C.J.Ex.,  and  Sutherland,  J.,  agreed  in  the  result. 

Leitch,  J.,  agreed  with  Riddell,  J. 


Judgment  accordingly. 
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[APPELLATE  DIVISION.] 

Myers  v.  Toronto  R.W.  Co. 

Street  Railway — Injury  to  Pedestrian  Crossing  Track — Duty  to  Keep  Car  in 
Sight — Rule  of  Law — Finding  of  Trial  Judge — Proximate  Cause  of  Injury 
— Negligence  of  Pedestrian — Appeal — Absence  of  Finding  as  to  Negligence 
of  Railway  Company — Speed  of  Car — Misapprehension  of  Evidence  by 
Trial  Judge — New  Trial. 

The  plaintiff  was  struck  by  an  electric  street  car  of  the  defendants  when 
crossing  the  tracks  upon  a public  highway,  and  injured.  Her  action  to 
recover  damages  for  her  injuries  was  tried  without  a jury  before  Middle- 
ton,  J.,  who  found  that  the  plaintiff  was  guilty  of  negligence,  and  that 
her  negligence  was  the  proximate  cause  of  the  accident  by  which  she 
was  injured;  stating  his  view  in  these  words:  “Where  one  ventures  to 
cross  in  front  of  a moving  car,  rapidly  approaching,  it  is  incumbent  on 
the  person  to  keep  the  car  in  sight,  and  not  to  trust  blindly  to  the  opinion 
formed  on  leaving  the  sidewalk  that  there  is  ample  time  to  cross:” — 
Held,  that,  if  this  was  intended  to  be  a statement  of  the  law,  it  was  not 
correct. 

According  to  the  evidence,  the  plaintiff  did  look,  and  concluded  from  the 
distance  the  car  appeared  to  be  from  her  that  she  could  cross  in  satety; 
she  had  a right  to  assume  that  the  car  was  being  operated  at  a proper 
and  moderate  rate  of  speed,  and  prudently;  and,  as  there  was  no  finding 
as  to  this  nor  as  to  the  defendants’  negligence,  and  as  the  trial  Judge 
appeared  to  have  misapprehended  the  evidence  on  one  point,  the  issues 
were  not  passed  upon  in  a satisfactory  way,  and  there  should  be  a new 
trial;  Riddell,  J.,  dubitante. 

Per  Riddell,  J.: — The  Judge’s  statement  (as  quoted  above)  may  have 
been  no  more  than  the  answer  of  a jury  to  the  question,  “What  should 
the  plaintiff  have  done  which  she  did  not  do?”  A.  “She  should  have 
kept  the  car  in  sight.” 

Action  for  damages  for  injuries  sustained  by  the  plaintiff 
by  being  struck  by  a car  of  the  defendants  while  she  was 
attempting  to  cross  Queen  street,  in  the  city  of  Toronto,  on 
foot,  by  reason,  as  she  alleged,  of  the  negligence  of  the  defend- 
ants’ motorman. 

The  action  was  tried  before  Middleton,  J.,  without  a jury, 
at  Toronto. 

W.  E.  Raney,  K.C.,  for  the  plaintiff. 

D.  L.  McCarthy,  K.C.,  for  the  defendants. 

April  18.  Middleton,  J. : — The  plaintiff  is  a lady,  fifty  years 
of  age,  who  maintains  herself  by  her  own  exertions.  On  the 
15th  January,  1912,  walking  down  iSimcoe  street,  she  was 
struck  by  a street  car  travelling  east  along  Queen  street.  She 
was  seriously  injured,  and,  if  entitled  to  recover,  should  receive 
a considerable  sum. 


1913 

April  18. 
Dec.  24. 


264 


ONTARIO  LAW  REPORTS. 


[vol. 


Middleton,  J. 


1913 

Myers 

0. 

Toronto 
R.W.  Co. 


The  plaintiff’s  case  was  supported  by  the  evidence  of  one 
Robert  Sinclair,  who  said  that  he  was  a passenger  on  the  car, 
and,  intending  to  get  off  at  University  avenue,  rose  and  went 
to  the  vestibule  so  that  he  could  ascertain  how  near  he  was  to 
the  corner,  as  the  windows  of  the  car  were  frosted.  On  open- 
ing the  vestibule  door,  the  first  thing  that  attracted  his  atten- 
tion was  this  woman  crossing  the  street.  The  car  was  then  three 
hundred  feet  west  of  her.  He  said  to  the  motorman,  “You  are 
going  to  hit  that  woman.”  The  motorman  responded,  “Let  her 
get  out  of  the  way ; ’ ’ and  did  not  slow  the  car  at  all  until  after 
the  woman  was  struck,  nor  did  he  sound  the  gong  to  warn 
her  of  his  approach.  The  car  was  then  travelling,  according 
to  this  witness,  at  from  20  to  27  miles  an  hour. 

If  I could  accept  this  evidence,  there  could  be  no  doubt 
as  to  the  result  of  the  action.  The  motorman  was  not  present 
at  the  trial.  His  evidence  was  afterwards  taken  by  commis- 
sion, the  trial  being  adjourned  for  that  purpose.  He  contra- 
dicts Sinclair.  At  the  time  the  evidence  was  given,  I found 
myself  unable  to  believe  Sinclair.  I cannot  account  for  hia 
giving  the  evidence  he  did,  but  it  did  not  impress  me  as  being 
a true  story. 

Other  evidence  was  given,  which  I did  not  find  of  much 
assistance;  and  the  case  ultimately  falls  to  be  determined  upon 
the  plaintiff’s  own  story.  I am  satisfied  that  the  plaintiff  gave 
her  evidence  with  perfect  honesty  and  fairness.  At  about  half- 
past  eight  in  the  evening  she  went  down  the  east  side  of  the 
street  on  her  way  home.  The  night  was  clear  and  very  cold. 
There  was  little  traffic  upon  the  street,  and  the  car  in  question 
was  the  only  vehicle  in  sight.  The  plaintiff  at  Simcoe  street 
saw  the  car,  as  she  thought,  west  of  Duncan  street.  She 
bases  the  latter  part  of  this  statement  upon  the  fact  that  she 
could  see  the  Duncan  street  lights;  but  these  would  be  visible 
even  if  the  car  were  east  of  Duncan  street.  She  says  that  she 
realised  that  the  car  was  getting  close,  yet  she  thought  it  was 
far  enough  away  to  enable  her  to  cross  safely.  Before  she  suc- 
ceeded in  getting  across,  the  car  had  struck  her.  She  did  not 
hurry,  because  she  thought  the  car  was  so  far  away  that  she 
would  be  safe.  She  did  not  look  a second  time,  as  she  did 
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not  think  that  there  was  any  occasion  to  do  so.  She  did  not  hear 
the  gong,  and  is  sure  that  it  was  not  rung.  Just  as  she  was 
almost  clear  of  the  car-track  she  was  struck  and  thrown  to  the 
south.  She  says,  “If  I had  looked  again  I would  not  have  been 
caught.  ’ ’ 

I think  the  plaintiff  was  guilty  of  negligence,  and  that  her 
negligence  was  the  proximate  cause  of  the  accident.  When 
one  ventures  to  cross  in  front  of  a moving  car,  rapidly  approach- 
ing as  this  was,  I think  it  is  incumbent  on  the  person  to  keep 
the  car  in  sight,  and  not  to  trust  blindly  to  the  opinion  formed 
on  leaving  the  sidewalk  that  there  is  ample  time  to  cross.  If 
the  plaintiff  had  exercised  any  kind  of  care,  she  could  readily 
have  escaped  the  disaster  which  overtook  her. 

I think  it  my  duty  to  assess  damages;  and,  in  the  event  of 
the  plaintiff  being  held  entitled  to  recover,  I assess  them  at 
$2,500. 

As  I understand  the  defendants  not  to  ask  for  costs,  the 
action  will  be  dismissed  without  costs. 

The  plaintiff  appealed  from  the  judgment  of  Middleton, 
J. 

October  2.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

W.  E.  Raney , K.C.,  for  the  appellant,  argued  that  she  took 
all  necessary  precautions,  and  that  she  had  the  right  to  assume 
that  the  car  would  travel  at  a reasonable  speed,  especially  at  an 
intersection.  The  learned  trial  Judge  was  probably  influenced 
by  the  decision  in  J.ones  v.  Toronto  and  York  Radial  R.W.  Co. 
(1911),  25  O.L.R.  158,  160,  162,  but  that  case  was  decided  en- 
tirely on  facts.  It  was  submitted  that  his  judgment  was 
founded  in  part  on  a misapprehension  of  the  facts,  as  to  the 
reason  given  by  the  plaintiff  for  the  opinion  formed  by  her  as 
to  the  position  of  the  car,  and  also  in  his  paraphrase  of  her 
evidence,  which  he  considered  to  mean  that  she  might  have  seen 
that  the  car  was  getting  ‘ ‘ close,  ’ ’ whereas  what  she  did  say  was 
that  she  might  have  seen  that  it  was  getting  “closer.”  Refer- 
ence was  made  to  the  following  authorities : Sling  shy  v.  Toronto 
R.W.  Co.  (1912),  3 O.W.N.  1161;  Toronto  R.W.  Co.  v.  King , 
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[1908]  A.C.  260,  269;  Toronto  R.W.  Co.  v.  Gosnell  (1895),  24 
S.C.R.  582  (see  especially  the  head-note) ; Halifax  Electric 
Tramway  Co.  v.  Inglis  (1900),  30  S.C.R.  256;  Buttelli  v.  Jersey 
City , etc.,  R.W.  Co.  (1896),  59  N.J.  Law  302,  at  p.  306;  Nellis »s 
Street  Railway  Accident  Law,  p.  252,  cited  in  Elliott  on  Rail- 
roads, 2nd  ed.,  vol.  3,  p.  166;  Booth  on  Street  Railways,  ed.  of 
1911,  para.  304. 

D.  L.  McCarthy,  K.C.,  for  the  defendants,  the  respondents, 
argued  that  this  evidence  supported  the  finding  of  the  learned 
trial  Judge  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence. It  was  incumbent  on  her,  venturing  as  she  did  to  cross 
in  front  of  a rapidly  approaching  car,  to  keep  the  car  in  sight 
and  not  to  trust  to  her  opinion  that  she  had  ample  time  to  cross. 
Reference  was  made  to  the  J ones  case,  supra ; Herron  v.  Toronto 
R.W.  Co.  (1913),  28  O.L.R.  59;  Grand  Trunk  R.W.  Co.  v.  Me- 
Alpine  (1913),  29  Times  L.R.  679;  Davey  v.  London  and  South 
Western  R.W.  Co.  (1883),  12  Q.B.D.  70.  The  evidence  sup- 
ported the  finding  that  the  motorman  was  not  guilty  of  any  act 
of  negligence  which  caused  the  accident. 

Raney,  in  reply,  argued  that  the  law  with  reference  to  the 
rights  of  electric  railway  companies  operating  on  the  streets, 
and  pedestrians,  is  quite  different  from  that  governing  the 
rights  of  steam  railway  companies  owning  their  own  right  of 
way,  and  therefore  the  McAlpine  case  had  no  application  here. 
He  referred  to  White  v.  Worcester  Consolidated  Street  R.W.  Co. 
(1896),  167  Mass.  43,  per  Holmes,  J.,  at  p.  44. 


December  24.  Sutherland,  J. : — Appeal  from  the  judgment 
of  Middleton,  J.,  who  tried  the  case  without  a jury,  and  found 
the  plaintiff  guilty  of  negligence  which  was  the  proximate  cause 
of  the  accident,  and  dismissed  her  action,  wherein  she  had 
claimed  damages  in  consequence  of  injuries  sustained,  as  she 
alleged,  owing  to  the  negligence  of  the  defendants. 

The  facts  are  set  out  in  the  judgment  with  sufficient  fulness 
for  reference  purposes.  I quote  from  the  judgment:  ‘‘When 
one  ventures  to  cross  in  front  of  a moving  car,  rapidly  approach- 
ing as  this  was,  I think  it  is  incumbent  on  the  person  to  keep 
the  car  in  sight,  and  not  to  trust  blindly  to  the  opinion  formed 
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on  leaving  the  sidewalk  that  there  is  ample  time  to  cross.  If 
the  plaintiff  had  exercised  any  kind  of  care,  she  could  readily 
have  escaped  the  disaster  which  overtook  her.” 

In  view  of  the  definite  finding  of  contributory  negligence, 
and  that  it  was  the  proximate  cause  of  the  accident,  one  is 
disposed  at  first  blush  to  think  the  appeal  a difficult  one  for  the 
appellant  to  maintain.  A careful  perusal,  however,  of  the  por- 
tion of  the  learned  trial  Judge’s  opinion  just  quoted  leads  one 
to  ask  one’s  self  the  question — has  he  not  too  broadly  and  gen- 
erally stated  the  law  as  to  the  duty  of  a pedestrian  under  cir- 
cumstances such  as  are  disclosed  in  the  evidence  in  this  case? 

The  appellant  complains  also  that  the  learned  Judge,  in 
coming  to  his  conclusions  as  to  the  facts,  misconceived,  and 
hence  inadvertently  misstated,  in  part,  the  evidence,  and  in 
consequence  deduced  therefrom  an  unwarranted  conclusion. 

The  plaintiff’s  evidence,  in  so  far  as  it  affects  the  finding  of 
fact  about  to  be  referred  to,  is  as  follows : — 

“Q.  You  looked  west,  and  what  did  you  see?  A.  There  was  a 
car  about  Duncan  street,  west  of  Duncan  street. 

“Q.  Could  you  see  whether  it  was  moving  or  standing  still? 
A.  I knew  it  was  moving  because  I saw  the  lights  between  . . . 

“Q.  You  looked  west,  and  then  you  say  you  went  across? 
A.  I walked  across ; the  car  being  a block  and  a half  away,  I was 
not  anxious.  I was  standing  on  the  track  to  look,  and  there 
was  two  tracks,  and  I walked  to  go  across.  ... 

“Q.  You  did  see  some  things,  did  you,  when  you  had  looked 
to  the  west  and  you  had  seen  the  car  west  of  Duncan  street  ? A. 
Yes,  for  the  lights  were  between  those  . . . 

‘Q.  Then  you  said  you  thought  you  had  plenty  of  time?  A. 
I never  hesitated  at  all;  I went  right  across;  I didn’t  rush,  I 
didn’t  think  it  was  necessary.  I walked  carefully  across  the 
street  so  far. 

“Q.  Do  you  recall  where  you  were  when  you  saw 
the  car  at  Duncan  street;  whether  you  had  stepped  off  the 
sidewalk  at  that  time?  A.  I was  on  the  track  on  the  side,  the 
north  side  of  the  track  when  I looked. 

“Q.  On  the  street?  A.  On  the  car  track. 

“Q.  On  the  north  car  track?  A.  Yes,  on  the  north  car 
track.  . . . 
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“Q.  From  the  time  you  looked  and  saw  the  car  coming  until 
the  time  you  were  struck,  did  you  ever  look  around  you? 
A.  No. 

“Q.  If  you  had  looked,  you  could,  of  course,  have  seen  the 
car  getting  closer?  A.  Surely. 

“Q.  You  took  it  you  had  time  to  cross,  and  you  proceeded  to 
cross  without  looking  again?  A.  Certainly. 

‘ ‘ Q.  There  is  no  doubt  that  if,  when  you  were  on  the  pair  of 
tracks,  not  the  pair  you  were  struck  on,  but  the  pair  of  tracks 
north  of  that,  if  you  had  looked  you  could  have  seen  the  car 
coming?  A.  I looked  when  I was  starting  to  go  across. 

“Q.  If  you  had  looked  again?  A.  I didn’t  look  the  second 
time.” 

This  evidence  the  trial  Judge  quotes  or  paraphrases  as  fol- 
lows: “-'She  says  that  she  realised  that  the  car  was  getting  close, 
yet  she  thought  it  was  far  enough  away  to  enable  her  to  cross 
safely.  Before  she  succeeded  in  getting  across,  the  car  had 
struck  her.  She  did  not  hurry,  because  she  thought  the  car  was 
so  far  away  that  she  would  be  safe.  She  did  not  look  a second 
time,  as  she  did  not  think  that  there  was  any  occasion  to  do  so.  ’ ’ 

There  is  no  statement  by  her  that  she  realised  that  the  car 
was  getting  close.  All  she  says  is  that  “she  saw  the  car  about 
Duncan  street,  and  it  was  moving.”  Duncan  street  is  about 
500  feet  west  of  Simcoe  street,  and  the  accident  occurred  a 
little  to  the  east  of  the  latter  street,  on  Queen  street.  The  proper 
inference,  as  it  seems  to  me,  to  be  drawn  from  her  evidence  is, 
not  that  she  realised  that  the  car  was  getting  close  and  took 
the  chance  of  crossing  safely,  but  that,  seeing  the  car  moving 
at  such  a distance  away,  she  thought  it  safe  to  venture  across 
the  short  distance  she  had  to  go,  namely,  from  the  north  track 
or  north  side  of  the  north  track  across  a portion  of  that  track, 
then  across  the  devil-strip  and  across  the  south  track  to  the 
point  at  which  the  accident  occurred.  Would  this  be  an  un- 
reasonable assumption  to  make,  if,  in  addition,  she  had  the  right 
to  assume,  as  I think  she  had,  that  the  car  was  being  operated 
properly  and  not  at  an  excessive  rate  of  speed? 

I am  of  opinion  that  the  appellant  has  ground  to  complain 
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of  the  way  in  which  the  plaintiff’s  evidence  has  been  stated  by 
the  learned  Judge  and  the  deductions  he  has  drawn  therefrom. 

But  was  the  trial  Judge  warranted  in  stating  the  law  to  be 
as  he  has  indicated?  Is  it  the  law  that  it  is  incumbent  upon  a 
person,  who  has  taken  the  precaution  to  look  once  and  has 
reasonably  formed  the  opinion  that  it  is  safe  to  cross  the  track, 
because  an  approaching  car  is  at  such  a distance  that,  if  oper- 
ated in  a usual  and  proper  manner,  she  can  do  so,  to  look  again 
or  continue  looking  and  keep  the  car  in  sight,  or  otherwise  she 
can  in  no  case  recover? 

If  that  is  what  is  meant  by  the  learned  Judge,  and  his  deci- 
sion is  based  on  that  view,  I am  unable  to  agree  with  him.  We 
have  had  occasion  to  consider  the  law  applicable  in  such  cases 
recently  in  Ramsay  v.  Toronto  R.W.  Co.,  ante  127,  in  which  we 
were  referred  by  counsel  to  Grand  Trunk  R.W.  Co.  v.  McAlpine, 
29  Times  L.R.  679,  at  p.  680, # as  laying  down  the  law  that  a per- 
son was  bound  to  look  before  crossing  a railway  track,  and  that 
failure  to  do  so  was  per  se  negligence.  The  case,  however,  when 
closely  read,  does  not  so  decide,  and  what  was  said  therein 
which  might  lend  colour  to  the  contention  was  said  for  an  en- 
tirely different  purpose.  What  we  in  the  Ramsay  case  con- 
sidered to  be  the  rule  is  stated  therein  as  follows : ‘ ‘ The  duty  of 
a person  about  to  cross  a railway  track  is  not  to  be  guilty  of 
negligence,  which  is  another  way  of  saying  that  he  must  exer- 
cise reasonable  care.  In  each  case  what  is  reasonable  care  is 
a question  of  fact  to  be  decided  by  the  jury,  according  to  the 
facts  of  the  case.  ’ ’ 

The  case  of  Toronto  R.W.  Co.  v.  Gosnell,  24  S.C.R  582,  de- 
cides that  “the  driver  of  a cart  struck  by  a car  in  crossing  a 
track  is  not  guilty  of  contributory  negligence  because  he  did  not 
look  to  see  if  a car  was  approaching  if,  in  fact,  it  was  far  enough 
away  to  enable  him  to  cross  if  it  had  been  proceeding  moderately 
and  prudently.  He  can  be  in  no  worse  position  than  if  he  had 
looked  and  seen  that  there  was  time  to  cross.  ’ ’ 

In  the  present  case,  the  plaintiff  did  look,  and  concluded 
from  the  distance  the  car  appeared  to  be  from  her  that  she  could 
cross  in  safety.  She  had  a right  to  assume  that  the  car  was 
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being  operated  at  a proper  and  moderate  rate  of  speed,  and 
prudently.  There  is  no  finding  as  to  this,  nor  as  to  the  defend- 
ants’ negligence. 

Upon  the  facts,  her  conduct  may  not  have  been  negligent, 
and  the  defendants  may  have  been  guilty  of  negligence  which 
occasioned  the  accident.  These  issues  do  not  appear  to  me  to 
have  been  passed  upon  in  a satisfactory  way. 

I think  that  the  plaintiff  has  reasonable  grounds  for  seeking, 
and  is  entitled  to,  a new  trial.  The  costs  of  the  former  trial  and 
of  this  appeal  may  well  abide  the  event. 


Mulock,  C.J.Ex.,  and  Leitch,  J.,  agreed. 


Riddell,  J. : — This  case  has  given  me  a great  deal  of  trouble ; 
while  I cannot  say  that  I am  entirely  satisfied  with  the  conclu- 
sion arrived  at  by  the  other  members  of  the  Court,  I have  not 
such  strong  conviction  the  other  way  that  I should  dissent — 
especially  when  the  relief  granted  is  a new  trial. 

If  the  learned  trial  Judge  intended  to  lay  it  down  as  a gen- 
eral rule  of  law  that  “when  one  ventures  to  cross  in  front  of 
a moving  car,  rapidly  approaching  . . . it  is  incumbent  on 

the  person  to  keep  the  car  in  sight  . . . ”,  I am  clear  that  he 

would  be  wrong,  and  that  no  finding  based  upon  that  view  of 
the  law  could  be  allowed  to  stand.  But  is  this  statement  any 
more  than  an  answer  of  a jury  would  be  to  a question,  “What 
should  the  plaintiff  have  done  which  she  didn’t  do?  The 
answer  being,  “She  should  have  kept  the  car  in  sight.”  And, 
if  a jury  should  find  an  omission  to  do  so,  contributory  negli- 
gence, would  the  Court  set  it  aside?  I think  not.  The  matter 
has,  however,  been  left  in  some  doubt,  and  I give  a grudging 
assent  to  an  order  for  a new  trial,  with  costs  of  the  former  trial 
and  appeal  to  abide  the  event. 


Order  for  a new  trial. 
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Story  v.  Stratford  Mill  Building  Co. 

Master  and  Servant — Injury  to  Servant — Negligence — Action  Brought  in  Ontario 
for  Tort  Committed  in  Quebec — Parties  Domiciled  in  Ontario — Delict 
Actionable  in  Ontario  and  not  Justifiable  in  Quebec — Right  of  Action — 
Application  of  Statute  Law  as  well  as  Common  Law — Ontario  Workmen’s 
Compensation  for  Injuries  Act — Extra-territorial  Effect — Law  of  Country 
of  Domicile — Implied  Contract — Quebec  Laws — Workmen’s  Compensation 
Act,  9 Edw.  VII.  ch.  66  (Q.) — Findings  of  Jury — Meaning  of — Defect  in 
Condition  of  Plant — Person  Intrusted  with  Duty  of  Seeing  that  Condition 
of  Plant  Proper — R.S.O.  1897,  ch.  160,  secs.  3 (1),  6 (1)— Damages — 
Quantum — Application  of  Ontario  Law — Excess — Improper  Admission  of 
Opinion  Evidence — Immateriality — Judge’s  Charge. 

Where  an  act  or  omission  would  be  actionable  had  it  taken  place  in  Ontario, 
it  is  actionable  in  the  Courts  of  Ontario  when  it  took  place  in  a foreign 
country,  if  by  the  law  of  that  country,  whether  common  law  or  statute, 
it  was  not  justifiable. 

Both  the  common  law  and  the  statute  law  of  Ontario  may  be  looked  at 
in  determining  whether  a “delict”  is  actionable;  and  whether  what  is 
complained  of  is  actionable  depends  upon  the  facts. 

Phillips  v.  Eyre  (1870),  L.R.  6 Q.B.  1,  Carr  v.  Fracis  Times  & Co.,  [1902] 
A.C.  176,  Machado  v.  Fontes,  [1897]  2 Q.B.  231,  and  “The  Halley”  (1868), 
L.R.  2 P.C.  193,  followed. 

The  plaintiff,  domiciled  in  Ontario,  was  injured  while  in  the  employment 
of  the  defendants,  an  Ontario  corporation,  engaged  with  other  workmen 
in  placing  machinery  in  a building  in  the  Province  of  Quebec.  The  plain- 
tiff was  assisting  in  raising  a dust-collector.  A board  had  been  nailed 
below  the  rafters,  and  a block  and  tackle  were-  attached  to  the  board 
to  raise  the  collector;  the  board  pulled  off  the  rafters,  the  apparatus 
fell,  and  the  plaintiff  was  injured.  At  the  trial  of  this  action,  which  was 
brought  in  the  High  Court  of  Justice  for  Ontario,  to  recover  damages 
for  the  plaintiff’s  injury,  the  jury,  in  answer  to  questions,  found  (1  and 
2)  negligence  of  the  foreman  causing  the  injury;  as  to  what  the  negligence 
was,  they  found  (3)  “that  nailing  the  board  under  the  rafter  with  nails 
was  not  sufficient  to  sustain  the  weight;”  and  (4  and  5)  that  there  was 
no  contributory  negligence: — 

Held,  that,  the  statute  law  of  Ontario  being  applicable,  the  Workmen’s 
Compensation  for  Injuries  Act  was  not  excluded. 

Tomalin  v.  S.  Pearson  & Son  Limited,  [1909]  2 K.B.  61,  and  Schvjartz  v.  India 
Rubber,  etc.,  Co.,  [1912]  2 K.B.  299,  distinguished. 

2.  That  that  statute  has  no  extra-territorial  effect. 

3.  That  the  parties  could  not  be  considered  to  have  contracted  that  the 
law  of  the  country  of  their  domicile  should  govern  them  in  all  respects. 

Dupont  v.  Quebec  Steamship  Co.  (1896),  Q.R.  11  S.C.  188,  discussed  and 
dissented  from. 

4.  That  an  employer  is  not  justified  or  excused  in  Quebec  if  his  servant 
by  negligence  does  injury  to  a fellow-servant;  and,  although  the  Quebec 
statute  9 Edw.  VII.  ch.  66,  “An  Act  respecting  the  Responsibility  for 
Accidents  Suffered  by  Workmen  in  the  Course  of  their  Work,  and  the 
Compensation  for  Injuries  Resulting  therefrom,”  enables  an  employee 
to  recover  compensation  for  an  accident  which  is  not  the  result  of  negli- 
gence, it  does  not  justify  or  excuse  any  act  of  negligence. 

5.  That,  having  regard  to  the  charge  of  the  trial  Judge,  the  3rd  finding 
of  the  jury  meant  that  the  manner  of  nailing  the  board  was  negligent, 
and  there  was  thus  “a  defect  in  the  condition  of  the  plant  used  in  the 
business  of  the  employer”  in  that  respect  (Workmen’s  Compensation  for 
Injuries  Act,  R.S.O.  1897,  ch.  160,  sec.  3,  clause  1);  and  that  any  person 
who  is  directed  by  the  employer  to  get  ready  for  workmen  an  appliance 
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necessary  for  their  safety,  is  a “person  intrusted  by  him  with  the  duty 
of  seeing  that  the  condition  of  the  plant  is  proper”  (sec.  6,  clause  1); 
and,  the  jury  having  found  that  the  board  was  negligently  nailed,  it  was 
not  necessary  to  find  who  was  the  negligent  person. 

Markle  v.  Donaldson  (1904),  7 O.L.R.  376,  8 O.L.R.  682,  followed. 

6.  That  the  action,  therefore,  lay  in  Ontario. 

7.  That,  although  in  Quebec  no  damages  could  be  recovered  in  excess  of 
the  amount  of  compensation  given  by  the  Act  9 Edw.  VII.  ch.  66,  and 
the  compensation  which  could  be  awarded  thereunder  would  be  much  less 
than  the  amount  assessed  by  the  jury,  $1,500,  nevertheless,  the  action 
being  properly  maintainable  in  Ontario,  the  Ontario  Court  must  act 
according  to  its  own  rules  in  assessing  the  damages. 

Machado  v.  Fontes,  [1897]  2 Q.B.  231,  followed. 

8.  That  the  damages  were  not  so  large  as  to  be  considered  excessive  or 
such  as  twelve  reasonable  men  could  not  honestly  award  to  the  plaintiff. 

9.  That  a witness’s  opinion  of  the  duty  of  a foreman  was  improperly  ad- 
mitted as  evidence;  but  the  admission  of  it  was  not  a ground  for  a new 
trial,  the  verdict  not  being  rested  upon  negligence  on  the  part  of  the 
foreman. 

10.  That  the  trial  Judge’s  direction  to  the  jury  in  regard  to  damages  was 
not  improper  or  objectionable. 


Action  for  damages  for  injuries  sustained  by  the  plaintiff, 
while  working  for  the  defendants,  an  Ontario  company,  in  the 
Province  of  Quebec,  by  reason  of  the  negligence  of  the  defend- 
ants, as  the  plaintiff  alleged. 


The  action  was  brought  in  the  High  Court  of  Justice  for 
Ontario,  and  was  tried  before  Kelly,  J.,  and  a jury  in  April, 
1913,  at  Cornwall. 

/.  Hilliard,  K.C.,  and  W.  B.  Lawson,  K.C.,  for  the  plaintiff. 

R.  S.  Robertson,  for  the  defendants. 

May  3.  Kelly,  J. : — The  defendants  are  an  incorporated  com- 
pany carrying  on  business  as  general  contractors  and  mill- 
builders  and  having  their  head  office  in  the  city  of  Stratford. 

The  plaintiff  is  a millwright,  whose  residence  is  in  the  Pro- 
vince of  Ontario. 

In  or  about  August,  1911,  the  defendants  had  a contract  for 
the  erection  of  machinery  in  a mill  in  Wakefield,  in  the  Province 
of  Quebec.  The  plaintiff  was  employed  by  them  on  that  con- 
tract, the  work  on  which  was  carried  on  under  the  sole  direc- 
tion and  superintendence  of  Harry  Cox,  their  foreman. 

On  the  30th  August,  1911,  while  engaged  with  others  in 
installing  the  machinery  on  this  contract,  and  while  doing  such 
work  in  obedience  to  the  commands  of  Cox,  the  plaintiff  was 
injured  by  the  falling  of  a machine  called  a dust-collector, 
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which  happened,  the  jury  found,  through  the  negligence  of  Cox 
in  not  having  sufficiently  nailed  to  the  rafters  of  the  building  a 
board  from  which  the  dust-collector  was  suspended  while  being 
put  in  its  place.  The  board  was  nailed  up  by  another  work- 
man, Muller,  by  the  direction  of  Cox.  The  jury  assessed  the 
damages  at  $1,500. 

The  defendants  contend  that,  under  these  circumstances, 
they  are  not  liable. 

At  the  trial  counsel  agreed  that  by  the  common  law  of 
Quebec  masters  are  responsible  for  damage  caused  by  their 
servants  or  workmen  in  the  performance  of  the  work  for  which 
they  are  employed;  and  that  the  doctrine  of  common  employ- 
ment, as  stated  in  the  cases  of  Asbestos  and  Asbestic  Co.  v. 
Durand  (1900),  30  S.C.R.  285,  at  p.  292,  The  Queen  v.  Filion 
(1895),  24  'S.C.R.  482,  and  in  Ruegg’s  Employers’  Liability  Act, 
8th  (Can.)  ed.,  p.  975,  is  not  a defence  in  Quebec. 

Counsel  also  agreed  that  the  Quebec  statute  9 Edw.  VII.  eh. 
66,  “An  Act  respecting  the  Responsibility  for  Accidents  Suf- 
fered by  Workmen  in  the  Course  of  their  Work,  and  the  Com- 
pensation for  Injuries  Resulting  therefrom,”  applies. 

It  is  essential  to  consider  the  conditions  under  which  the 
plaintiff  is  entitled  to  succeed  in  an  action  in  this  Province  for 
a tort  committed  outside  of  the  jurisdiction.  That  question 
was  fully  gone  into  in  the  case  of  Carr  v.  Fracis  Times  & Co., 
[1902]  A.C.  176,  where  Lord  Macnaghten  (at  p.  182)  states  the 
view,  with  which  the  other  members  of  the  Court  unanimously 
agreed,  that  “it  is  well  settled  by  a series  of  authorities  (of 
which  the  latest  is  the  case  of  Phillips  v.  Eyre  (1870),  L.R.  6 
Q.B.  1,  in  the  Exchequer  Chamber)  that  in  order  to  found  an 
action  in  this  country  for  a wrong  committed  abroad  two  con- 
ditions must  be  fulfilled.  In  the  first  place,  the  wrong  must  be 
of  such  a character  that  it  would  have  been  actionable  if  com- 
mitted in  England;  and,  secondly,  the  act  must  not  have  been 
justifiable  by  the  law  of  the  place  where  it  was  committed.” 

This  is  a very  plain  statement  of  the  conditions  under  which 
such  an  action  can  be  successfully  maintained. 

Phillips  v.  Eyre  was  followed  by  The  M.  Moxham  (1876),  1 
P.D.  107,  both  of  which  were  referred  to  in  the  judgments  in 
the  Carr  case. 


Kelly,  J. 


1913 


Story 

v. 

Stratford 

Mill 

Building 

Co. 


274 


ONTARIO  LAW  REPORTS. 


[VOL. 


Kelly,  J. 

1913 

Story 

v. 

Stratford 

Mill 

Building 

Co. 


What  is  necessary  is  that  the  act  (committed  in  a foreign 
country)  he  wrongful  or  “not  justifiable/’  not  necessarily  that 
it  should  be  the  subject  of  civil  proceedings  in  the  foreign 
country:  Machado  v.  Fontes,  [1897]  2 Q.B.  231. 

The  present  inquiry  is,  therefore,  to  ascertain  whether  the 
two  conditions  mentioned  in  Carr  v.  Fracis  Times  & Co.  have 
been  fulfilled. 

It  was  argued  for  the  defence  that  the  first  condition  is  not 
complied  with,  inasmuch  as  the  Quebec  law  cannot  he  enforced 
here.  This  is,  I think,  a misconception  of  what  is  really  re- 
quired. It  is  not  a question  of  enforcing  in  this  Province  the 
provisions  of  the  Quebec  law,  but  of  enforcing  the  law  of  this 
Province  in  respect  of  a wrong  committed  in  Quebec  which  is 
not  justifiable  by  the  law  of  that  Province. 

What  is  first  to  be  considered  is,  was  the  wrong  or  the  act 
complained  of  of  such  a character  that  it  would  have  been 
actionable  if  committed  in  this  Province?  Of  that  I think  there 
is  no  doubt,  under  the  state  of  the  law  in  this  Province,  as  it 
existed  at  the  time  of  the  accident,  the  provisions  of  which  it  is 
unnecessary  to  review. 

The  second  condition,  also,  I take  to  be  complied  with.  The 
law  of  the  Province  of  Quebec,  as  admitted  by  counsel  as  being 
in  force,  and  the  facts  as  found  by  the  jury,  shew  that  the  act 
complained  of  is  clearly  not  justifiable  in  that  Province. 

The  statute  9 Edw.  VII.  ch.  66,  sec.  1 (Quebec),  above  re- 
ferred to,  provides  (sec.  1)  that  “accidents  happening  by  reason 
of  or  in  the  course  of  their  work,  to  workmen,  apprentices  and 
employees  engaged  in  the  work  of  building;  or  in  factories, 
manufactories  or  workshops  .'  . . shall  entitle  the  person 

injured  or  his  representatives  to  compensation  ascertained  in 
accordance  with”  the  succeeding  provisions  of  the  Act. 

By  see.  4 it  is  declared  that  a foreign  workman  or  his  repre- 
sentatives shall  not  be  entitled  to  the  compensation  provided  by 
the  Act,  unless  at  the  time  of  the  accident  he  or  they  reside  in 
Canada,  etc. 

Section  5 provides  that  no  compensation  shall  be  granted  if 
the  accident  was  brought  about  intentionally  by  the  person 
injured. 
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Taken  with  the  above  admissions  of  counsel,  this  seems  to 
me  to  make  it  clear  that  the  casualty  was  one  for  which  the 
plaintiff  had  a right  of  action  in  the  Province  of  Quebec,  or,  in 
any  event,  it  was  not  justifiable  there;  and,  therefore,  the  second 
condition  as  laid  down  by  Lord  Macnaghten  has  been  complied 
with. 

I have  not  left  out  of  consideration  the  case  of  Tomalin  v. 
8.  Pearson  & Son  Limited , [1909]  2 K.B.  61,  cited  for  the  de- 
fence. This  deals  with  a state  of  facts  different  from  those 
presented  here,  and  does  not  conflict  with  the  opinion  I have 
expressed  nor  limit  or  modify  the  law  as  laid  down  in  the  Carr 
case. 

As  to  damages  : it  is  stated  in  Halsbury’s  Laws  of  England, 
vol.  6,  p.  250,  para.  372,  that  “the  measure  of  damages  in  an 
action  in  respect  of  a tort  committed  abroad  is  (it  would  seem) 
to  be  governed  by  the  lex  loci  actus ; ’ ’ and  ‘ ‘ it  may  well  be  that 
the  rules  of  the  lex  fori  will  be  allowed  to  increase  the  amount  of 
damages  in  certain  classes  of  torts.” 

That  aspect  of  the  case  it  is  not  necessary  to  consider  further 
here;  counsel,  when  the  matter  was  brought  to  their  attention 
at  the  close  of  the  trial,  admitted  that  the  amount  of  the  verdict 
as  returned  by  the  jury  was  within  the  amount  recoverable  in 
the  Province  of  Quebec. 

I direct  judgment  to  be  entered  in  favour  of  the  plaintiff  for 
$1,500,  the  amount  assessed  by  the  jury,  and  costs. 

The  defendants  appealed  from  the  judgment  of  Kelly,  J. 

October  10.  The  appeal  was  heard  by  Maclaren,  J.A.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

R.  S.  Robertson,  for  the  appellants.  The  action  does  not  lie 
in  Ontario.  The  plaintiff  cannot  recover  under  the  Ontario 
Workmen’s  Compensation  for  Injuries  Act  nor  at  common  law. 
If  the  plaintiff  had  been  injured  in  Ontario,  he  could  not  have 
recovered  unless  by  virtue  of  the  Act,  the  injury  having  been 
caused  by  the  fault  of  a fellow-servant.  The  plaintiff  invokes 
the  law  of  Quebec,  but  the  defendants  are  not  subject  to  that 
law.  The  statute-law  of  Quebec  has  no  extra-territorial  applica- 
tion. What  is  meant  by  the  lex  fori  in  the  cases  where  it  is  said 
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that  the  lex  fori  and  the  lex  loci  must  concur,  is  the  common  law, 
not  the  statute  law.  The  common  law  of  Ontario  gives  the 
plaintiff  no  remedy.  The  Workmen’s  Compensation  for  In- 
juries Act  (Ontario)  cannot  be  appealed  to.  The  Quebec  stat- 
ute referred  to  by  the  learned  trial  Judge  cannot  avail  the 
plaintiff.  The  following  authorities  were  referred  to:  Machado 
v.  Fontes,  [1897]  2 Q.B.  231,  235;  38  Cyc.  546;  Tomalin  v. 
S.  Pearson  Son  Limited , [1909]  2 K.B.  61;  Schwartz  v.  India 

Rubber,  etc.,  Co.,  [1912]  2 K.B.  299;  Macleod  v.  Attorney-Gen- 
eral for  New  South  Wales,  [1891]  A.C.  455;  Beale’s  Cardinal 
Rules  of  Legal  Interpretation,  2nd  ed.,  p.  232;  Logan  v.  Lee 
(1907),  39  S.C.R.  311;  Carr  v.  Frads  Times  & Co.,  [1902]  A.C. 
176.  In  tort  the  question  of  damages  is  governed  by  the  lex 
loci.  If  the  Quebec  statute  governs,  $120  will  cover  the  damages. 
The  damages  are  excessive  according  to  any  law.  The  opinion 
evidence  of  the  witness  Wickwire  was  improperly  admitted. 

1.  Hilliard,  K.C.,  for  the  plaintiff,  the  respondent.  The 
Legislature  of  Ontario  intended  to  give  their  Act  an  extra- 
territorial effect.  The  parties  must  be  taken  to  have  contracted 
that  the  law  of  the  country  of  their  domicile  should  govern. 
If  the  Ontario  law  does  not  apply,  the  plaintiff  has  the  benefit 
of  the  Quebec  law,  under  which  he  can  recover.  Reference  to 
Davidsson  v.  Hill,  [1901]  2 K.B.  606,  613;  Ruegg’s  Employers’ 
Liability  Act,  8th  ed.,  p.  263;  secs.  3 and  5 of  the  Ontario  Act; 
Weblin  v.  Ballard  (1886),  17  Q.B.D.  122,  125;  Thomas  v. 
Quartermaine  (1887),  18  Q.B.D.  685;  Lloyd  v.  Guibert  (1865), 
L.R.  1 Q.B.  115;  In  re  Missouri  Steamship  Co.  (1889),  42  Ch.D. 
321,  341;  Dupont  v.  Quebec  Steamship  Co.  (1896),  Q.R.  11  S.C. 
188.  As  io  negligence,  reference  to  Lindsay  v.  Davidson  (1911), 
17  W.L.R.  588;  Smith  v.  Baker  & Son,  [1891]  A.C.  325;  Markle 
v.  Donaldson  (1904),  7 O.L.R.  376,  8 O.L.R.  682. 

December  27.  Riddell,  J. : — The  defendants  are  an  Ontario 
corporation,  whose  head  office  is  in  Stratford,  Ontario ; the  plain- 
tiff is  a millwright  formerly  in  their  employ.  In  August,  1911, 
the  plaintiff  was  working  for  the  defendants  in  building  a mill 
in  Wakefield,  in  the  Province  of  Quebec,  when  an  accident 
happened  occasioning  him  injury.  An  action  was  brought  in 
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the  High  Court  of  Justice  for  Ontario,  which  was  tried  at  Corn- 
wall, in  April,  1913,  before  Mr.  Justice  Kelly  and  a jury ; result- 
ing in  a verdict  for  the  plaintiff  for  $1,500.  After  reserving 
judgment,  the  learned  trial  Judge  directed  judgment  to  be 
entered  for  that  sum,  with  costs. 

The  law  respecting  wrongs  committed  in  another  country, 
remedy  for  which  is  sought  in  England,  has  been  more  than  once 
authoritatively  laid  down. 

In  Phillips  v.  Eyre , L.R.  6 Q.B.  1,  at  p.  28,  Willes,  J.,  giving 
the  judgment  of  the  Court  of  Exchequer  Chamber,  says:  “In 
order  to  found  a suit  in  England  for  a wrong  alleged  to  have 
been  committed  abroad,  two  conditions  must  be  fulfilled.  First, 
the  wrong  must  be  of  such  a character  that  it  would  have  been 
actionable  if  committed  in  England.  . . . Secondly,  the  act 

must  not  have  been  justifiable  by  the  law  of  the  place  where  it 
was  done.” 

Similar  language  was  used  in  the  House  of  Lords  in  Carr  v. 
Fracis  Times  <&  Co.,  [1902]  A.C.  176,  at  p.  182,  by  Lord  Mac- 
naghten. 

Westlake,  Private  International  Law,  5th  ed.,  ch.  11,  dis- 
cusses the  general  question  and  says  (p.  282)  : “The  conclu- 
sion . . . has  been  adopted  in  England,  that  the  lex  fori 

and  lex  loci  delicti  commissi  must  concur  in  order  that  an  act  or 
an  omission  may  be  deemed  tortious.  ’ ’ Many  cases  are  referred 
to  by  the  learned  author,  which  it  is  unnecessary  to  cite,  as  they 
all  agree  in  the  law  above  laid  down. 

It  was  argued  very  strenuously  that  when  the  law  of  Eng- 
land is  spoken  of — the  lex  fori — this  must  be  interpreted  as 
meaning  the  common  law  of  England.  I can  find  no  authority 
for  this  contention,  and  it  is  wholly  baseless  on  principle*  There 
is  no  difference  in  the  effect  of  a statute  and  that  of  the  common 
law,  and  they  are  both  equally  part  of  the  law  of  England.  The 
lawyer’s  division  into  common  law  and  statutory  law  is  for 
convenience  only;  and  the  rights  of  the  subject  'are  as  secure 
under  one  as  the  other.  This  is  not  an  extension  of  a statute  to 
a foreign  country,  any  more  than  the  action  of  the  Courts  in 
giving  effect  to  what  are  common  law  rights  in  both  countries 
is  an  extension  of  the  common  law  of  England  to  a foreign 
country. 
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It  is  pointed  out  in  Machado  v.  Fontes,  [1897]  2 Q.B.  231,  by 
Rigby,  L.  J.,  that  the  words  used  by  Willes,  J.,  in  Phillips  v.  Eyre 
are  “'actionable,”  as  applied  to  the  English  law,  and  “justi- 
fiable” as  applied  to  the  foreign  law.  Each  word  has  its  own 
significance;  and,  so  far  as  the  law  of  England  is  concerned, 
a delict  is  “actionable,”  whether  the  action  be  given  by  statute 
or  the  common  law. 

The  conclusion  of  the  Lords  Justices  in  the  Machado  case  is 
vigorously  dissented  from  in  the  Supreme  Court  of  Victoria 
(Australia)  in  Tarawa  v.  Howard  Smith  Co.  Ltd.,  [1910]  Viet. 
L.R.  509  ; but  no  doubt  is  cast  upon  the  propriety  of  observing 
the  difference  between  the  words  employed,  nor  is  there  any 
limit  suggested  to  the  ambit  of  the  word  “actionable.” 

Authority  is  not  wanting.  In  (CThe  Halley ” (1868),  L.R. 
2 P.C.  193,  Selwyn,  L.J.,  giving  the  judgment  of  the  Judicial 
Committee,  says  (p.  202)  : “Assuming  . . . the  truth  of 

the  facts  stated  in  the  pleadings,  and  applying  the  principles 
of  the  common  law  and  statute  law  of  England  to  those  facts, 
it  appears,”  etc.  That  was  a case  in  which,  ship-owners  hav- 
ing been  compelled  by  foreign  law  to  take  a pilot  on  board,  an 
accident  occurred  in  the  foreign  waters  through  his  negligence. 
By  the  foreign  law  they  would  be  liable  for  the  pilot’s  default, 
but  the  Act  of  1854,  17  & 18  Viet.  ch.  104,  sec.  388,  expressly 
exempted  ship-owners  from  liability  in  a case  of  a “compulsory 
pilot.”  The  Judicial  Committee,  reversing  the  Court  below, 
held  that  there  was  a perfect  defence.  It  is  true  that  it  was  also 
held  that  the  statute  was  in  affirmance  of  the  common  law,  but 
it  was  not  the  less  laid  down  that  ‘ ‘ the  principles  of  the  common 
law  and  statute  law”  must  be  applied.  We  cannot  suppose  that 
the  addition  of  the  words  ‘ ‘ and  statute  law  ’ ’ was  either  per  in- 
curiam  or  through  a misunderstanding  of  the  law. 

There  being  no  authority  for  the  proposition,  and  it  being 
opposed  to  both  principle  and  authority,  we  cannot  give  effect 
to  the  contention  that  only  the  common  law  of  the  Province 
can  be  looked  at  in  determining  whether  a delict  is  ‘ ‘ actionable.  ’ ’ 

It  is  contended  that  at  all  events  the  Workmen’s  Compen- 
sation for  Injuries  Act  cannot  be  appealed  to.  This  argument 
is  based  upon  two  cases : Tomalin  v.  S.  Pearson  & Son  Limited , 
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[1909]  2 K.B.  61  (C.A.),  and  Schwartz  v.  India  Rubber,  etc., 
Co.,  [1912]  2 K.B.  299. 

In  the  former  case,  one  Tomalin,  an  Englishman,  had  been 
employed  by  the  defendants,  who  were  contractors  for  public 
works.  The  defendants  sent  him  out  to  Malta,  and  he  worked 
there  for  over  a year,  when  “he  was  killed  by  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment”  (p.  62).  His 
widow  sued  under  the  Workmen’s  Compensation  Act,  1906;  the 
County  Court  Judge  held  that  the  claim  was  valid,  and  the  de- 
fendants appealed.  The  Court  of  Appeal  allowed  the  appeal. 
In  that  case  there  was  no  allegation  of  wrongdoing  on  the  part 
of  the  defendants;  the  accident  was  a mere  accident  such  as  is 
“justifiable”  at  the  common  law  and  by  the  law  of  Malta,  The 
whole  right  of  the  plaintiff  was  a creature  of  the  statute,  and  this 
statute  had  no  extra-territorial  force.  Assuming  that  the  oc- 
currence would  have  been  “actionable”  in  England,  the  second 
prerequisite  was  wanting,  it  was  “justifiable”  by  the  lex  loci . 

In  the  Schwartz  case,  the  deceased  had  been  employed  as  an 
electrical  engineer  by  the  defendants,  and  sent  by  them  in  a 
British  ship  to  Teneriffe ; the  ship  was  lost  with  all  hands  in  the 
Bay  of  Biscay  in  a gale.  Here  again  there  was  no  negligence, 
no  delict.  It  is  true  that  it  cannot  be  said  that  the  law  of  the 
place  where  the  act  was  committed  was  different  from  the  law 
of  England,  for  the  “high  sea  is  the  common  ground  of  all 
countries:”  Chartered  Mercantile  Bank  of  India  v.  Netherlands 
India  Steam  Navigation  Co.  (1883),  10  Q.B.D.  521,  per  Brett, 
L.J.,  at  p.  537 ; but  the  Court  decided  nothing  except  that  the 
deceased  was  not  one  of  those  for  whose  death  upon  the  high 
seas  compensation  must  .be  paid,  that  being  confined  to  seamen 
and  apprentices. 

We  cannot  give  effect  to  the  argument  for  the  respondent 
that  the  Legislature  of  the  Province  of  Ontario  had  intended  to 
give  their  Act  an  extra-territorial  effect : British  North  America 
Act,  sec.  92  (13)  ; Macleod  v.  Attorney -General  for  New  South 
Wales,  [1891]  A.C.  455;  In  re  Criminal  Code  Sections  relating 
to  Bigamy  (1897),  27  S.C.R.  461;  Attorney -General  for  Canada 
v.  Cain,  [1906]  A.C.  542. 

Nor  can  we  agree  to  the  proposition  of  the  plaintiff  that  the 
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parties  must  be  held  to  have  contracted  that  the  law  of  the 
country  of  their  domicile  should  govern  them  in  all  respects. 
This  is  based  upon  a Quebec  case,  Dupont  v.  Quebec  Steamship 
Co.,  Q.R.  11  S.C.  188.  There,  the  deceased,  a native  of  and  resi- 
dent in  the  Province  of  Quebec,  in  that  Province  entered  the 
employ  of  the  defendants,  a Quebec  corporation ; being  sent  out 
to  the  West  Indies,  he  was  killed  by  the  fall  of  a derrick  on  the 
defendants’  ship,  then  being  loaded  off  the  Port  o’  Spain,  Trini- 
dad, the  accident  occurring  through  the  insufficiency  of  the 
apparatus  supplied  by  the  defendants.  In  the  law  of  Trinidad, 
as  in  the  common  law  of  England,  no  action  could  be  brought. 
“Actio  personalis  moritur  cum  persona.”  Routhier,  J.,  in  the 
Superior  Court,  held  that,  by  the  rules  of  international  law, 
actions  arising  ex  delicto  and  quasi  ex  delicto  should  be  deter- 
mined according  to  the  lex  loci  delicti  commissi.  (I  translate). 
In  appeal,  the  Court  of  Review  (Caron,  Cimon  and  Andrews, 
JJ.)  reversed  this  decision.  They  held  (1)  that  the  ship  was  not 
in  Trinidad,  but,  as  it  was  an  English  ship,  it  was  a part  of 
England;  and,  as  an  action  lay  by  the  law  of  England  under 
Lord  Campbell’s  Act,  the  delict  was  not  justifiable  by  the  local 
law.  That,  however,  was  not  sufficient  to  dispose  of  the  case,  as 
the  defence  of  common  employment  would  be  open  to  the  de- 
fendants under  the  law  of  England;  and,  consequently,  the 
Court  proceeded  to  determine  the  applicability  of  the  law  of  the 
Province  of  Quebec.  They  held  that  the  rights  between  em- 
ployer and  employee  must  be  determined  by  the  law  of  Quebec. 
‘'To  say  otherwise  would  be  to  say  that  they  intended  their 
contract,  their  acts,  their  rights,  their  liabilities  to  be  a chaos 
of  confusion,  to  be  governed  at  one  time  by  the  law  of  Quebec, 
when  Mr.  Dupont  did  something  in  the  Province  of  Quebec; 
by  the  law  of  Trinidad  when  he  did  something  or  suffered 
something  on  the  Island  of  Trinidad;  by  Spanish  law  when  in 
Cuba  or  Porto  Rico;  by  Danish  law  when  in  St.  Thomas;  by 
French  law  when  in  Martinique ; by  Haytien  law  when  at  Port- 
au-Prince  or  Gonaives;  by  English  law  when  on  the  ‘Muriel’ 
registered  in  England;  and  finally  by  Quebec  law  when  . . . 

in  this  Province:”  per  Andrews,  J.,  at  pp.  206,  207. 

The  real  ground  of  decision  is,  that  the  “doctrine  of  ex- 
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emption  from  liability  by  reason  of  the  common  employment 
of  the  victim  of  the  accident  with  him  who  caused  it  as  the  agent 
of  the  master  of  both,  rests  on  a supposed  contract  implied 
by  the  law.  In  other  words,  the  law  supposes  that  it  was  the 
unexpressed,  but  nevertheless  real,  intention  of  the  parties  that 
such  a stipulation  should  be  read  into  their  contract  of  hiring” 
(p.  203).  Contracts  must  be  construed  upon  the  intention  of 
those  who  make  them,  and,  when  the  parties  made  this  contract 
of  hiring,  they  must  have  intended  it  to  be  governed  by  the  law 
of  Quebec  (p.  206)  ; therefore,  “we  cannot  justly  and  reason- 
ably read  into  the  deceased’s  contract  of  hiring,  the  rule  of 
English  law  that  he  was  to  take  the  risks  of  the  negligence  of 
his  co-employees”  (p.  208). 

As  at  present  advised,  I cannot  agree  with  the  doctrine  of 
this  case.  (We  need  not  say  anything  as  to  the  first  point,  viz., 
that  the  law  of  England,  and  not  that  of  Trinidad,  was  the  law 
of  the  locus  delicti  commissi.) 

“It  is  settled  that  if  by  the  law  of  the  foreign  country  the 
act  is  lawful,  or  is  excusable,  or  even  if  it  has  been  legitimised 
by  a subsequent  Act  of  the  Legislature,  then  this  Court  will  take 
into  consideration  that  state  of  the  law ; that  is  to  say,  if  by  the 
law  of  the  foreign  country  a particular  person  is  justified,  or 
is  excused,  or  has  been  justified  or  excused  for  the  thing  done, 
he  will  not  be  answerable  here:”  per  James,  L.J.,  in  The  M. 
Moxliam,  1 P.D.  107,  at  p.  111.  The  same  learned  Lord  Justice 
says  (p.  110)  : “The  liability  of  one  man  to  answer  for  the 
acts  of  another  in  matters  of  tort  seems  a thing  which  cannot  be 
carried  by  the  agents  into  a foreign  country.  If  I take  my 
coachman  to  France,  and  he  in  driving  my  carriage  injures  a 
carriage  in  France,  I do  not  take  with  me  the  law  of  respondeat 
superior  so  >as  to  make  me  liable.  It  seems  to  me  that  the  law 
of  the  country  in  which  we  are  trying  the  question  does  not 
apply,  but  it  is  the  law  of  the  place  where  the  act  is  done  that 
does  apply.  Now,  it  is  the  law  of  Spain  . . . that  where 

the  wrongful  act  is  done  by  a servant  of  this  particular  kind, 
the  owner  of  the  ship  has  not  that  wrong  imputed  to  him,  and 
that  the  rule  of  respondeat  superior  does  not  apply  so  as  to  make 
him  answerable  for  that  which  was  in  fact  the  wrongdoing  of 


App.  Div. 
1913 

Story 

v. 

Mill 

Building 

Co. 

Riddell,  J. 


282 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1913 

Story 

v. 

Stratford 

Mill 

Building 

Co. 

Tliddell,  J. 


[VOL. 


his  servants.  . . . Though  we  may  speak  of  the  thing  as 

doing  wrong,  it  is  the  man  who  does  the  wrong,  and  if  he  is  not 
a wrongdoer  according  to  the  law  of  the  country  where  the 
wrong  was  done,  that  is  to  say,  if  he  is  not  answerable  for  the 
wrong  of  his  servant,  he  is  not  answerable  to  Spanish  law  for 
the  wrong  done,  and  it  is  our  duty  to  give  him  the  benefit  of  the 
Spanish  law  in  this  case.”  Mellish,  L.J.  (p.  113)  : “The  rule 
that  a particular  person  is  not  to  be  liable,  although  somebody 
else  possibly  may  he  liable,  is  a part  of  the  substantive  law  of 
the  country  where  the  act  is  committed ; and  therefore  if  by  the 
substantive  law  of  the  country  where  the  act  is  committed  ia  de- 
fendant is  not  liable,  then  he  would  be  discharged  altogether.” 
The  Quebec  Steamship  Company  does  not  then,  according  to 
the  English  law,  carry  with  the  fellow-servants  of  Dupont  to 
Trinidad  the  law  of  respondeat  superior  so  as  to  make  the  com- 
pany liable  to  Dupont  for  the  negligence  of  such  fellow-servants. 
It  needed  the  conclusion  that  the  deceased  had  in  his  contract 
of  service  impliedly  stipulated  for  such  responsibility  on  the 
part  of  his  master,  and  further  that  the  widow  and  children — 
plaintiffs  in  the  action — could  take  advantage  of  this  implied 
stipulation.  The  latter  proposition  is  answered  by  Tomalin  v. 
S.  Pearson  & Son  Limited,  [1'909]  2 K.B.  61.  “The  right 
alleged  by  the  widow  cannot  be  a contractual  right,  because  she 
was  no  party  to  the  contract:”  per  Fletcher  Moulton,  L.J.,  at  p. 
65.  As  to  the  former,  however  it  may  be  in  the  case  of  a 
citizen  of  Quebec,  governed  by  a peculiar  law  differing  in  many 
respects  from  that  of  the  other  peoples  of  the  continent,  it 
would  be  difficult,  and  in  my  view  impossible,  for  a Court  in 
Ontario,  in  which  the  law  is  the  same  in  essence  as  that  of  most 
of  the  rest  of  the  continent,  to  imply  in  an  agreement  of  ser- 
vice a term  that  the  master  shall  be  liable  in  a foreign  country 
for  the  acts  of  others  for  which  he  would  not  be  liable  by  the 
law  of  that  country. 

The  law  is,  that  where  an  act  or  omission  would  be  actionable 
had  it  taken  place  in  Ontario,  it  is  actionable  in  our  Courts 
when  it  took  place  in  a foreign  country,  if  by  the  law  of  that 
country,  whether  common  law  or  statute,  it  was  not  justifiable. 
That  an  employer  is  not  justified  or  excused  in  Quebec  if  his 
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servant  by  negligence  does  injury  to  a fellow-servant  is  quite 
clear — that  is  admitted — and,  although  the  Quebec  Act  of  1909, 
9 Edw.  VII.  ch.  66,  enables  an  employee  to  recover  compensation 
for  an  accident  which  is  not  the  result  of  negligence,  it  does 
not  at  all  justify  or  excuse  any  act  of  negligence.  Whether 
what  is  complained  of  is  actionable  in  our  Courts  depends  upon 
the  facts,  which  now  fall  to  be  considered. 

The  defendants  employed  a foreman,  Cox,  under  whom  the 
plaintiff  worked.  On  the  day  of  the  accident,  he  was  working 
on  the  second  floor,  when  he  was  called  by  Cox  to  the  third  floor 
to  assist  in  raising  ‘ ‘ dust-collectors.  ” Two  small  ones  were  put 
in  place  near  the  roof,  and  the  plaintiff  was  then  called  upon  to 
assist  in  raising  the  third,  which  weighed  some  300  or  500  pounds. 
A board  had  been  nailed  below  the  rafters ; to  this  were  attached 
a block  and  tackle  to  raise  the  dust-collector.  Cox  and  one 
Muller  were  pulling  on  the  rope,  while  the  plaintiff  and  one 
Lome  (all  four  were  skilled  mechanics)  were  steadying  the  col- 
lector. The  board— which  was  ‘ ‘ a little  temporary  strip  of  wood 
nailed  up  for  that  particular  purpose,”  pulled  off  the  rafters, 
the  apparatus  fell,  and  the  plaintiff  was  injured. 

It  was  made  to  appear  at  the  trial  that  Cox  had  given 
Muller  (who  had  worked  for  the  company  for  some  time  and 
was  a man  of  experience)  instruction  “to  go  up  and  put  a 
piece  and  raise  that  dust-collector;”  when  he  (Cox)  was  notified 
that  the  piece  was  ready,  he  went  upstairs,  taking  Story  along, 
and,  without  taking  any  notice  of  the  board  (“I  suppose  I 
saw  it,  but  I didn’t  pay  any  attention  to  it,”  he  says),  went  to 
work  raising  the  dust-collector.  He  says  that  he  had  often  lifted 
that  much  with  a board  nailed  to  the  rafters,  and  cannot  say 
that  Muller  made  any  mistake. 

The  jury  have  found  the  following  in  answer  to  questions : — 

1.  Q.  Was  the  casualty  caused  by  negligence  or  was  it  a mere 
accident?  A.  Caused  by  negligence. 

2.  Q.  If  it  was  caused  by  negligence  whose  negligence  caused 
it?  A.  By  foreman,  Mr.  Cox. 

3.  Q.  If  there  was  such  negligence,  set  out  fully  and  clearly 
the  various  acts  of  negligence  which  caused  or  assisted  in  bring- 
ing about  the  accident.  (Answer  fully).  A.  We  find  that  nail- 
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ing  the  board  under  the  rafters  with  nails  was  not  sufficient  to 
sustain  the  weight. 

4.  Q.  Was  there  any  negligence  on  the  part  of  the  plaintiff 
which  caused  or  helped  to  cause  the  acident?  A.  No. 

5.  Q.  Could  the  plaintiff,  by  the  exercise  of  ordinary  care, 
have  avoided  the  accident?  A.  No. 

(Q.  6 is  immaterial.) 

The  damages  were  assessed  at  $1,500. 

It  is  plain  from  what  was-  said  before  us  on  argument,  as 
well  as  from  the  cross-examination  of  Cox  and  the  expert  evi- 
dence of  Wickwire,  that  the  charge  of  negligence  against  Cox 
was  not  that  he  had  nailed  up  the  board  to  the  rafters,  but  that 
he  had  not  examined  the  board  to  see  that  it  was  safe  before 
putting  the  plaintiff  to  work  under  it.  The  jury  have  not  found 
this  specifically,  although  it  is  more  than  likely  that  they  in- 
tended so  to  find.  If  it  had  been  necessary  in  order  to  support 
this  verdict  to  interpret  the  answers  of  the  jury  in  that  way, 
I should  require  further  consideration  before  so  doing; 
it  is  probable  that  the  true  solution  would  be  to  order  a new 
trial. 

I think  the  answers  of  the  jury  were  put  in  the  shape  in 
which  they  are  in  consequence  of  the  direction  in  the  charge, 
the  only  direction  in  reference  to  answering  these  questions : — 

“Q.  1.  Was  the  casualty  caused  by  negligence,  or  was  it  a 
mere  accident?  Q.  2.  If  it  was  caused  by  negligence,  whose 
negligence  caused  it?  I will  have  to  ask  you  not  only  to  find 
whose  negligence  it  was — if  there  was  negligence — but  to  say 
what  were  the  specific  acts  of  negligence.  The  evidence  is  quite 
fresh  in  your  minds.  Whatever  you  do  find  about  the  putting 
up  of  the  board  from  which  the  machine  was  suspended,  whether 
it  was  done  this,  that,  or  the  other  way,  you  are  to  find  whether 
there  was  negligence  and  state  what  that  negligence  consisted 
of.” 

The  answer  to  question  3 seems  to  me  to  be  in  obedience  to 
the  direction  contained  in  the  last  sentence;  and  the  jury  have 
in  effect  found  that  the  manner  of  nailing  the  board  was  negli- 
gent, and  there  was  ‘ ‘ a defect  in  the  condition  ...  of  the  plant 
. . . used  in  the  business  of  the  employer”  in  that  respect 
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(Workmen’s  Compensation  for  Injuries  Act,  R.S.O.  1897,  ch. 
160,  sec.  3,  clause  1.) 

Markle  v.  Donaldson , 7 O.L.R.  376,  8 O.L.R.  682,  as  I under- 
stand it,  decides  that  any  person  who  is  directed  by  the  employer 
to  get  ready  for  workmen  an  appliance  necessary  for  their 
safety,  is  a ‘‘person  intrusted  by  him  with  the  duty  of  seeing 
that  the  condition  ...  of  the  plant  ...  is  proper,” 
under  sec.  6 (1)  of  the  Act.  No  sound  distinction  can  be  drawn 
between  that  case  and  this.  In  each  case  the  board  or  cleat  was 
to  have  weight  put  upon  it  in  the  work  of  the  plaintiff,  and  it 
would  be  dangerous  unless  properly  nailed. 

The  jury  having  found  that  the  board  was  negligently  nailed, 
it  was  not  at  all  necessary  to  find  who  was  the  negligent  person : 
Markle  v.  Donaldson.  The  action  then  lies  in  Ontario. 

The  quantum  of  damages  is  attacked.  The  Quebec  Act  of  9 
Edw.  VII.  ch.  66  provides,  by  sec.  2,  for  compensation  to  be 
paid  (a)  in  case  of  absolute  and  permanent  incapacity,  (5)  in 
case  of  permanent  and  partial  incapacity,  and  (c)  in  case  of 
temporary  incapacity.  The  injury  in  question  could  only  come 
under  ( b ) or  (c),  and  the  compensation  awarded  thereunder 
would  be  much  less  than  $1,500.  Section  14  provides  that  “the 
person  injured  . . . shall  continue  to  have,  in  addition  to 

the  recourse  given  by  this  Act,  the  right  to  claim  compensation 
under  the  common  law  from  the  person  responsible  for  the  acci- 
dent other  than  the  employer,  his  servants  or  agents  . . 

and  (sec.  15)  “the  employer  shall  be  liable  to  the  person  injured 
. . . for  injuries  resulting  from  accidents  caused  by  or  in 

the  course  of  the  work  of  such  person  in  the  cases  to  which 
the  Act  applies  only  for  the  compensation  prescribed  by  this 
Act.  ’ ’ It  follows  that  in  Quebec  no  damages  could  be  recovered 
in  excess  of  the  amount  of  compensation  given  by  the  Act;  and 
no  action  could  be  brought  against  the  employer  under  the  com- 
mon law. 

Were  the  matter  res  Integra,  it  might  not  unreasonably  be 
held  that  the  plaintiff,  by  suing  in  another  jurisdiction,  cannot 
put  himself  in  a better  position  than  if  he  had  sued  in  the 
country  delicti  commissi. 

Speaking  for  myself,  I should  have  hesitated  to  hold  that  a 
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man  injured  in  Quebec  could  put  himself  in  better  position  by 
coming  to  Ontario,  and  suing  in  our  Courts,  than  if  he  had  sued 
where  he  received  his  injury.  But  authority  binding  upon  us. 
has  decided  otherwise  in  cases  not  dissimilar. 

In  Scott  v.  Lord  Seymour  (1862),  1 H.  & C.  219,  an  action 
for  an  assault  committed  in  Naples,  a plea  (in  substance)  that,, 
according  to  the  law  of  Naples,  the  defendant  was  not  liable  in 
damages  except  in  certain  proceedings  already  taken  in  Naples,, 
was  held  bad.  Wightman,  J.,  in  Cam.  Scacc.,  said  that,  even 
if  by  the  law  of  Naples  no  damages  are  recoverable  in  any  form 
there,  an  action  lies  by  one  British  subject  against  another  for 
an  assault  committed  there.  Williams,  J.,  was  not  prepared  to 
assent,  and  Blackburn,  J.,  was  rather  of  the  opposite  view ; while 
Pollock,  C.B.,  and  Wilde,  B.,  in  the  Court  of  Exchequer,  and 
Compton  and  Willes,  JJ.,  in  Cam.  Scacc.,  were  silent.  Nowhere 
is  it  suggested  that,  if  the  law  of  Naples  did  give  a remedy,  in 
an  action  in  England  an  English  Court  would  limit  its  remedy 
to  the  remedy  afforded  by  the  Courts  at  Naples. 

In  Hart  v.  Gumpach  (1872),  L.R.  4 P.C.  439,  an  action  for 
defamation  in  China,  the  Judicial  Committee  gave  no  decision 
as  to  whether  a defamation  which,  by  the  law  of  China,  was 
absolutely  privileged,  could  be  made  the  subject  of  an  action. 

Finally,  in  Machado  v.  Fontes,  [1897]  2 Q.B.  231,  the  matter 
came  up  squarely  for  decision  under  these  facts.  The  plaintiff 
brought  an  action  for  libel  contained  in  a pamphlet  published 
in  Brazil.  The  defendant  desired  to  plead  that,  by  the  law  of 
Brazil,  the  publication  of  the  pamphlet  could  not  be  ground  of 
legal  proceedings  in  Brazil  in  which  damages  could  be  recovered,. 
A motion  to  permit  this  plea  to  be  pleaded  was  allowed  by 
Kennedy,  J.,  in  Chambers,  and  the  plaintiff  appealed.  Lopes 
and  Rigby,  L.JJ.,  both  assumed  that  the  plea  meant  that  the 
alleged  libel  could  not  be  made  the  subject  of  any  civil  proceed- 
ings in  Brazil,  and  both  held  that  this  was  no  defence.  Lopes, 
L.J.,  at  p.  234,  says:  “It  . . . follows,  directly  the  right  of 

action  is  established  in  this  country,  that  the  ordinary  incidents 
of  that  action  and  the  appropriate  remedies  ensue  ...  In 
my  opinion,  damages  would  flow  from  the  wrong  committed 
just  as  they  would  in  any  action  brought  in  respect  of  a libel 
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published  in  this  country.”  Rigby,  L.J.,  says  (pp.  235-236): 
‘ ‘ The  act  in  question  is  primd  facie  actionable  here,  and  the  only 
thing  we  have  to  do  is  to  see  whether  there  is  any  peremptory  bar 
to  our  jurisdiction  arising  from  the  fact  that  the  act  ...  is 
authorised,  or  innocent  or  excusable,  in  the  country  where  it 
was  committed.  If  we  cannot  see  that,  we  must  act  according 
to  our  own  rules  in  the  damages  (if  any)  which  we  may  choose 
to  give.” 

As  I have  already  said,  the  decision  in  this  case  did  not  meet 
approval  in  the  Supreme  Court  of  Victoria  in  Tarawa  v.  Howard 
Smith  Co.  Ltd.,  [1910]  Viet.  L.R.  509;  but,  by  the  course  of 
our  practice,  we  consider  ourselves  bound  by  the  English  Court 
of  Appeal  if  we  have  no  decision  in  our  own  Courts  to  the  con- 
trary: Trimble  v.  Hill  (1879),  5 App.  Gas.  342.  There  is  no 
such  complication  in  this  case  by  reason  of  conflicting  decisions 
as  in  Scott  v.  Beikie  (1865),  15  U.C.C.P.  200;  Moore  v.  Bank  of 
British  North  America  (1868),  15  G-r.  308;  Macdonald  v.  Mc- 
Donald (1886),  11  O.R.  187 ; and  McDonald  v.  ElUott  (1886),  12 
O.R.  98. 

It  follows  then  that,  the  action  being  properly  maintainable 
in  our  Courts,  “we  must  act  according  to  our  own  rules  in  the 
damages  which  we  may  choose  to  give.” 

I do  not  find  that  the  damages,  large  as  they  are,  larger  per- 
haps than  a Judge  or  another  jury  might  give,  are  so  large  as 
to  be  considered  excessive,  and  such  as  twelve  reasonable  men 
could  not  honestly  award  to  the  plaintiff. 

There  remains  but  the  question  as  to  a new  trial.  First,  on 
the  ground  of  improper  admission  of  evidence;  this  is  the  evi- 
dence given  by  Wickwire  of  his  opinion  of  the  duty  of  a fore- 
man. This  was  improper.  Evidence  of  what  a foreman  usu- 
ally did  was  admissible,  but  not  the  witness’s  opinion  of  what  a 
foreman  should  do. 

In  my  view  of  the  case,  however,  this  is  wholly  immaterial, 
and  is,  accordingly,  no  ground  for  a new  trial.  If  the  judg- 
ment were  to  rest  upon  negligence  on  the  part  of  Cox,  it  would 
be  quite  a different  matter. 

The  only  objection  taken  to  the  charge  was  that  the  learned 
trial  Judge  told  the  jury  they  might  allow  three  years’  wages: 
19 — 30  O.L.B. 
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what  he  did  say  was  wholly  unexceptionable.  After  giving  at 
sufficient  length  and  in  sufficient  detail  the  elements  to  be  con- 
sidered, the  learned  Judge  said:  “Reference  was  made  by  one 
of  the  counsel  in  his  address  that  in  this  Province,  in  cases  com- 
ing under  what  is  known  as  the  Workmen’s  Compensation  Act, 
the  person  injured  can  be  given  as  high  as  three  years’  wages  of 
a person  in  his  class  of  employment.  Whether  that  Act  applies 
here  or  not  is  not  for  you  to  say.  I mention  that  because  of 
counsel’s  reference  to  what  can  be  allowed  in  cases  which  fall 
within  the  purview  of  that  Act.  ’ ’ 

The  objection  and  what  followed  are  thus  reported: — 

“Mr.  Robertson:  In  respect  of  the  matter  of  damages,  my 
Lord,  I submit  your  Lordship  should  not  have  said  to  the  jury 
that  the  three  years’  wages  was  an  amount  that  can  be  allowed, 
but  that  your  Lordship  should  have  told  the  jury  that  was  the 
limit  within  which  damages  must  in  any  case  be  found. 

“His  Lordship:  I think  I was  specific  as  to  the  limit  under 
the  Workmen’s  'Compensation  Act. 

“Mr.  Robertson:  One  way  you  put  it,  my  Lord,  I submit,  is 

almost  that  in  this  case  they  should  allow 

4 4 His  Lordship : I told  them  I did  not  know  whether  the 
Workmen’s  Compensation  Act  applies  here. 

4 4 Mr.  Robertson.  Even  suppose  this  were  a case  under  that 
Act,  that  would  not  be  the  proper  charge. 

4 4 His  Lordship:  The  amount  the  jury  may  give — I think 
I said  the  maximum  amount  they  may  give — is  three  years’ 
wages;  that  is,  under  the  Workmen’s  Compensation  Act.  I 
would  not  have  mentioned  that  fact  at  all,  but  for  the  allusion 
made  to  it  by  the  counsel  in  addressing  the  jury.” 

All  this  took  place  in  the  presence  of  the  jury,  and  I cannot 
see  anything  improper  or  objectionable. 

I 'am  of  opinion  that  the  appeal  should  be  dismissed  with 
costs. 


Note. — An  interesting  discussion  of  the  general  question 
is  to  be  found  in  Story’s  Conflict  of  Laws,  8th  ed.,  para.  625, 
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and  notes  thereto.  The  conclusions  of  the  distinguished  author 
must  be  read  with  caution,  however,  as  he  does  not  always  agree 
with  Courts  by  whose  decisions  we  are  bound. 

Maclaren,  J.A.,  and  Sutherland,  J.,  agreed  in  the  result. 

Leitch,  J.,  agreed  with  Riddell,  J. 

Appeal  dismissed. 


[MIDDLETON,  J.] 

Re  Lorne  Park. 

Deed — Construction — Building  Scheme — Conveyances  of  Building  Lots  in 
Park — “ Access  to  Streets,  Avenues,  Terraces,  and  Commons ” — Mean- 
ing of  “ Commons ” — Unenclosed  Spaces  on  Plan — Absence  of  Designa- 
tion— Recreation  Grounds — Representations  of  Vendors — Quasi-dedica- 
tion to  Purchasers  of  Lots — Easement — Implied  Covenant — Estoppel — 
Co-operative  Undertaking — Limitation  of  Rights  of  Purchasers — Re- 
gistry Act. 

The  owners  of  a tract  of  land,  acquired  for  the  purposes  of  a summer  re- 
sort park,  subdivided  a portion  of  it  in  the  manner  indicated  by  a re- 
gistered plan,  shewing  a number  of  streets  and  building  lots  laid  out 
and  fronting  thereon,  and  two  large  blocks  not  in  any  way  subdivided, 
to  which  free  access  appeared  to  be  afforded  by  three  avenues  shewn  as 
communicating  with  them  and  T.  avenue  passing  between  them.  The 
plan  was  afterwards  amended  by  the  laying  out  of  It.  avenue  at  right 
angles  to  T.  avenue,  thus  subdividing  the  larger  of  the  two  blocks.  Upon 
the  amended  plan  these  three  blocks  (containing  about  25  acres)  ap- 
peared entirely  enclosed  by  the  street  lines  and  without  mark  or  name 
to  indicate  their  purpose.  Circulars  issued  by  the  owners,  indicating 
their  intention  in  dealing  with  the  park  property,  referred  to  a square 
of  about  25  acres  “set  apart  for  picnics  and  sports.”  On  the  faith  of 
statements  contained  in  the  circulars  and  made  orally,  a number  of  the 
building  lots  were  sold  and  conveyed;  each  conveyance  contained  a 
clause  providing  that  the  grantee,  his  heirs,  etc.,  and  his  and  their 
family  or  families,  should,  subject  to  the  by-laws  of  the  company,  have 
“free  access  to  all  the  streets,  avenues,  terraces,  and  commons”  of  the 
park;  and  should  have  free  ingress  and  egress  to  and  from  the  said  lands 
by  any  of  the  streets  or  avenues  in  the  park.  The  conveyances  also  con- 
tained certain  restrictive  provisions  as  to  the  buildings  to  be  placed 
upon  the  lots,  etc.  The  grantees  claimed  title  under  these  conveyances, 
contending  that  the  effect  was  to  give  them  some  right  to  the  three 
blocks  of  land  mentioned  which  prevented  the  present  owner,  deriving 
title  from  the  grantors,  from  being  declared  to  be  the  owner  in  fee 
simple  without  some  qualification.  The  right  of  the  claimants  to  the 
streets,  avenues,  and  unenclosed  portions  of  the  park  was  conceded:  — 

Held,  that  the  word  “commons”  should  be  taken  to  include  the  three  blocks 
mentioned. 

Municipal  Council  of  Sydney  v.  Attorney -General  for  New  South  Wales, 
[1894]  A.C.  444,  followed. 
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2.  That  it  was  the  intention  of  the  parties  that  the  three  parcels 
should  be  set  apart  and  held  as  recreation  grounds  for  the  use  of  those 
who  might  buy  lots  upon  the  faith  and  strength  of  the  scheme  put 
forward  by  the  vendors. 

3.  That  a private  right  had  been  conferred  upon  the  individuals  who  pur- 
chased relying  upon  the  scheme  propounded  by  the  vendors.  The  lots 
were  sold  upon  what  might  be  called  a “building  scheme,”  by  which  a 
portion  of  the  entire  tract  was  set  apart  by  the  vendors  for  the  benefit 
of  the  purchasers.  When  this  is  shewn,  either  by  indications  found 
upon  a plan  used  in  making  the  sales  or  otherwise,  the  vendors  cannot 
depart  from  the  plan  or  scheme  which  was  the  foundation  of  the  sales. 
This  may  be  regarded  as  an  implied  covenant,  an  implied  grant  of  an 
easement,  an  equity  in  the  nature  of  an  easement,  or  it  may  rest  on 
the  principles  of  estoppel.  In  any  case,  the  property  so  dedicated  or 
quasi-dedicated  is  rendered  subject  to  the  rights  held  out  to  the  pur- 
chaser as  an  inducement  to  purchase;  and  these  rights  may  exist  in 
perpetuity. 

Review  of  the  authorities. 

4.  That  the  right  to  use  these  parcels  was  not  an  exclusive  right  con- 
ferred upon  the  lot-owners,  but  was  subject  to  the  right  of  the  vendors 
themselves  to  use  and  to  lease  or  license  for  picnic  purposes. 

5.  That  the  present  owner,  not  being  a purchaser  for  value  without  notice, 
derived  no  assistance  from  the  Registry  Act. 


Appeal  by  the  petitioner  in  a matter  under  the  Quieting 
Titles  Act  and  cross-appeal  by  the  claimants  from  the  report  of 
the  Referee  of  Titles  at  Toronto  with  respect  to  certain  claims. 

June  11.  The  appeal  and  cross-appeal  were  heard  by  Middle- 
ton,  J.,  in  the  Weekly  Court  at  Toronto. 

J.  Bicknell,  K.C.,  for  the  petitioner. 

M.  H.  Ludwig , K.C.,  for  the  claimants. 

December  30.  Middleton,  J. : — By  letters  patent  dated  the 
16th  July,  1886,  the  Toronto  and  Lorne  Park  Summer  Resort 
Company  was  incorporated  by  the  Province  of  Ontario,  for  the 
purpose  of  acquiring  by  purchase,  owning,  improving,  and  man- 
aging as  a summer  resort,  the  property  known  as  “ Lorne  Park/’ 
with  power  to  make  improvements  and  alterations,  erect  and 
construct  all  kinds  of  buildings,  wharves,  piers,  etc.,  and  to 
maintain  roads,  streets,  avenues,  lanes,  etc.,  with  the  power  to 
sell,  mortgage,  or  exchange  any  part  of  the  park,  to  establish  a 
line  of  ferries,  and  to  make  contracts  for  the  purpose  of  pro- 
viding entertainment. 

Thereafter  the  company  duly  acquired  the  park  in  question, 
and,  after  having  had  a survey  made,  subdivided  a certain  por- 
tion of  it,  as  shewn  by  a plan  registered  on  the  7th  August,  1886. 
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On  this  plan  were  shewn  a number  of  streets,  and  building  lots 
laid  out  and  fronting  thereon.  There  are  two  large  blocks  that 
were  not  in  any  way  subdivided.  Free  access  to  these  blocks 
appears  to  have  been  afforded  by  Longfellow,  Sangster,  and 
Burns  avenues,  which  are  shewn  as  communicating  with  them, 
and  Tennyson  avenue,  shewn  as  passing  between  them.  In 
1888,  the  plan  was  amended  by  the  company  by  the  laying  out  of 
Roper  avenue  at  right  angles  to  Tennyson  avenue,  so  subdividing 
the  larger  of  these  two  parcels.  Upon  the  amended  plan,  these 
three  blocks  appear  entirely  enclosed  by  the  street  lines  and 
without  any  name,  mark,  or  label  of  any  kind  to  indicate  their 
purpose.  For  convenience  upon  the  reference  they  had  been 
marked  “X,”  “Y,”  and  “Z”  for  the  purpose  of  identification. 

These  undesignated  blocks  or  places  contain,  it  is  said,  about 
25  acres,  approximately  one-third  of  the  whole  parcel. 

Literature  was  issued  by  the  company  indicating  its  inten- 
tion in  dealing  with  the  park  property.  It  is  said  in  the  circu- 
lar of  1889  : — * 

1 ‘ The  domain  of  the  company  has  recently  been  considerably 
extended  toward  the  north-east,  and  this  delightful  resort  now 
embraces  about  90  acres,  more  than  half  of  which  has  been  re- 
served for  terraces,  avenues,  pleasure-grounds,  and  woodland 
rambles,  the  residue  being  laid  out  into  cottage  lots” — a state- 
ment which  would  only  be  true  if  the  three  blocks  in  question 
are  regarded  as  forming  part  of  the  reserve. 

“The  ball  ground  has  been  considerably  enlarged  so  as  to 
give  ample  space  for  lacrosse  and  baseball.  Lawn  bowls,  quoits, 
lawn  tennis,  croquet,  swings,  etc.,  have  been  provided.” 

“Picnic  Grounds. 

“The  condition  of  the  picnic  grounds  (about  25  acres  in  ex- 
tent) has  been  much  improved  since  last  season,  and  every 
opportunity  is  afforded  societies  and  schools  for  enjoying  their 
annual  outings.  Rustic  pavilions  and  dining-halls,  with  kitchens 
attached,  are  provided.  ...  A stable  and  driving-shed  may 
be  found  on  entering  the  park  by  those  visitors  who  drive  from 
the  city  or  neighbourhood.  ’ ’ 

In  another  circular,  exhibit  4,  a plan  is  also  printed  in  which 
the  blocks  in  question  and  the  space  taken  for  Roper  avenue  are 
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In  this  circular  it  is  said : “ In  the  first  place,  the  design  was 
to  unite  quietness  for  private  residences  with  complete  sporting 
grounds  for  public  amusement.  This  has  been  done  by  the  ad- 
mirable adaptation  of  the  grounds  for  separating  the  two.  A 
splendid  square  of  about  25  acres  has  been  set  apart  for  picnics 
and  sports.” 

On  the  faith  of  statements  contained  in  this  literature  and 
made  orally,  a number  of  the  lots  were  sold.  The  individual  lots 
were  described  simply  by  their  number  according  to  the  reg- 
istered plan.  Each  conveyance  contained  the  following  clause : — 

“And  it  is  hereby  agreed  that  the  party  of  the  second  part, 
his  heirs,  executors,  administrators,  and  assigns,  and  his  or  their 
families,  subject  to  the  by-laws  of  the  company,  shall  have  free 
access  to  all  the  streets,  avenues,  terraces,  and  commons  of  the 
said  park;  and  shall  have  free  ingress  and  egress  for  himself 
and  themselves,  his  and  their  family  or  families,  servants  and 
agents,  with  horses  and  carriages,  or  other  vehicles,  to  and  from 
the  said  lands  by  any  of  the  streets  or  avenues  in  the  said  park; 
and,  subject  as  aforesaid,  shall  have  free  ingress  and  egress  to 
and  from  the  said  park  at  any  wharf  or  wharves  in  front  there- 
of.” 

And  also  the  following  provisions : — 

“And  it  is  hereby  declared  and  agreed  that  the  said  lands 
are  granted  by  the  parties  of  the  first  part  to  the  party  of  the 
second  part  subject  to  the  following  provisoes  and  conditions, 
which  shall  be  deemed  to  run  with  the  land : — 

“1.  No  intoxicating  or  spirituous  liquors  or  beverages  shall 
be  sold  or  bartered  upon  the  said  lands,  nor  shall  any  be  used 
thereon  except  for  medicinal  purposes. 

“2.  No  business  is  to  be  carried  on  upon  the  said  lands,  nor 
is  the  same  to  be  used  for  any  other  purpose  than  as  a private 
dwelling,  without  the  consent,  in  writing,  under  seal,  of  the  said 
company. 

“3.  The  party  of  the  second  part,  his  executors,  administra- 
tors, or  assigns,  shall  before  the  1st  day  of  July,  1888,  erect  and 
complete  a neat  and  respectable  house  or  cottage  on  the  said 
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lands  for  a private  dwelling,  which  will  cost  not  less  than  $400. 

‘ ‘ 4.  Only  one  dwelling  shall  be  erected  on  the  said  lands,  and 
no  building  shall  be  erected  or  placed  on  said  lands  till  the  plans 
thereof  have  been  approved  by  the  president  and  two  directors 
of  the  said  company. 

“5.  No  part  of  such  dwelling  or  of  any  verandah  or  porch 
in  front  thereof  shall  be  placed  nearer  than  twenty  feet  from  the 
front  of  said  lot. 

“6.  No  cess-pools  or  filth  of  any  kind  shall  be  allowed  on  the 
said  lands.  No  fence  on  the  said  lands  shall  be  higher  than  six 
feet,  and  all  fencing  within  fifty  feet  from  the  front  of  said 
lands  shall  be  wire  or  iron  and  not  more  than  three  feet  high. 

“7.  All  water-closets  or  privy-pits  must  be  approved  by  the 
company  before  being  erected,  and  must  be  kept  clean  and  free 
from  offensive  odours. 

“8.  No  animals  or  fowl  shall  be  kept  on  said  lands. 

“9.  No  conveyance  or  lease  of  said  lands  or  any  part  thereof 
shall  be  made  or  be  valid  without  the  consent,  in  writing,  under 
seal,  of  the  said  company. 

“10.  And  the  parties  of  the  first  part  shall  have  the  right  to 
pass  by-laws  and  make  regulations  for  the  construction  of 
sewers,  drains,  watercourses,  waterworks,  and  for  all  kinds  of 
street  improvements,  in  streets,  avenues,  terraces,  and  commons 
adjacent  to  the  said  lands,  and  also  for  lighting  all  or  any  of  the 
streets,  avenues,  terraces,  or  other  public  parts  of  said  park 
adjacent  to  said  lands;  and  the  lands  hereby  granted  and  the 
owners  thereof,  to  the  extent  of  the  value  of  said  lands,  shall  be 
liable  to  contribute  to  the  cost  of  all  the  above  named  improve- 
ments equally  with  all  other  lands  that  are  adjacent  to  the 
streets,  avenues,  terraces,  and  commons  wherein  said  improve- 
ments are  made,  such  contributions  to  be  assessed  equally 
against  each  lot  so  situated.  ” 

The  different  claimants  now  claim  title  under  these  convey- 
ances. Their  contention  is,  that  the  effect  of  the  conveyances  is 
to  give  them  some  right  with  respect  to  the  three  parcels  which 
I have  mentioned,  which  prevent  the  present  owner  from  being 
declared  to  be  the  owner  in  fee  simple  without  some  qualifica- 
tion. 
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their  rights  with  reference  to  the  parcels  lying  north-east  of 

Rh 

Lorne 

Park. 
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Tennyson  avenue,  but  had  failed  with  reference  to  the  parcel  to 
the  south-west  of  that  street.  The  right  of  the  claimants  to  the 
streets,  avenues,  and  unenclosed  portions  of  the  park  has  been 
conceded,  and  need  not  be  discussed. 

The  first  question  calling  for  consideration  is  the  meaning  of 
the  expression  contained  in  the  deed  by  which  it  is  stipulated 
that  the  grantee  “ shall  have  free  access  to  the  streets,  avenues, 
terraces,  and  commons  of  the  said  park.”  The  claimants  con- 
tend that  this  word  “commons”  should  be  taken  to  include  the 
three  parcels  in  question.  The  owner,  on  the  other  hand,  con- 
tends that  this  is  not  the  true  meaning  of  the  word,  and  that  it 
is  amply  satisfied  by  referring  it  to  the  unenclosed  spaces  upon 
the  plan,  more  particularly  to  the  wide  strip  along  the  lake  shore 
marked  “Boustead  Terrace.”  I think  this  contention  is  some- 
what militated  against  by  the  fact  that  the  clause  provides  for 
ingress  and  egress  to  and  from  the  lots  sold  “by  any  of  the 
streets  or  avenues  in  the  said  park.”  As  the  lots  fronting  on  the 
lake  shore  face  Boustead  Terrace,  this  is  apparently  regarded 
as  a street  or  avenue  rather  than  the  commons. 

It  is  quite  true  that  this  word  “commons”  is  not  used  in  its 
more  strict  and  literal  sense,  but  it  is  a flexible  word;  and  in 
Municipal  « Council  of  Sydney  v.  Attorney -General  for  New 
South  Wales,  [1894]  A.C.  444,  the  Privy  Council  had  no  diffi- 
culty in  giving  it  a meaning  wide  enough  to  cover  that  which  is 
contended  for  by  the  claimants  here.  There  certain  lands  had 
been  dedicated  as  a permanent  common.  The  question  was,  whe- 
ther this  created  a common  or  pasturage  only.  It  was  held  that  it 
did  not.  Lord  Hobhouse  says  (pp.  453,  454)  : “The  word  ‘com- 
mon, ’ it  is  true,  has  a technical  meaning  in  England  and  in  New 
South  Wales;  though  what  kind  of  enjoyment  it  may  indicate, 
and  for  what  persons,  cannot  be  understood  without  something 
more.  Standing  alone  it  is  an  ambiguous  term  which  requires  ex- 
planation, and  which  may  be  explained  by  circumstances.  But 
further,  it  is  very  often  used,  though  inexactly  and  in  popular 
parlance,  to  denote  land  devoted  to  the  enjoyment  of  the  pub- 
lic or  of  large  numbers  of  people.  And  the  question  is  whether 
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it  has  not  been  so  used  in  this  instance.  It  appears  to  their 
Lordships  that  there  are  several  considerations,  some  more  and 
some  less  cogent,  all  bearing  the  same  way  . . . The  omis- 

sion to  name  commoners,  or  in  any  way  to  define  the  nature  of 
the  common,  is  more  consistent  with  the  intention  of  leaving  the 
enjoyment  a variable  thing  and  open  to  all  comers,  than  to  give 
it  to  a defined  class  which,  even  if  a large  one,  must  be  limited. 
The  contiguity  of  the  land  to  a populous  city  suggests  that  other 
inodes  of  enjoyment  are  more  suitable  than  pasturage.” 

Much  was  said  upon  the  argument  as  to  the  nature  of  the 
right  claimed,  if  any.  I do  not  think  that  it  is  necessary  to  define 
the  exact  nature  of  the  right.  In  an  early  case,  City  of  Toronto 
v.  McGill  (1859),  7 Gr.  462,  Spragge,  V.-C.,  said  (p.  478)  : 

‘ ‘ Whether  these  acts  would  amount  to  a dedication  to  the  public, 
or  an  equity  in  the  nature  of  an  easement  would  have  arisen  to 
purchasers,  it  is  not  necessary  to  say.” 

It  may  be  that  the  term  “dedicate”  is  only  appropriate  where 
the  right  is  conferred  upon  the  public ; here  no  public  right  was 
contemplated,  nor  do  I think  it  was  given,  because  those  to  be 
benefited  were  not  the  public  but  the  purchasers  of  the  different 
lands;  indeed,  I think  it  would  be  unprofitable  to  enter  into  a 
discussion  to  ascertain  whether  the  right  claimed  can  properly 
be  called  an  easement,  or  whether  it  created  an  implied  obliga- 
tion in  the  nature  of  a restrictive  covenant,  because  it  seems  to 
me  that  all  this  is  more  a question  of  terminology  than  of  real 
substance.  The  main  question  remains : was  it  the  intention  of 
the  parties  that  these  three  parcels  should  be  set  apart  and  held 
as  recreation  grounds  for  the  use  of  those  who  might  buy  lots 
upon  the  faith  and  strength  of  the  scheme  put  forward  by  the 
vendors  ? 

In  13  Cye.  455,  it  is  said:  “Where  the  owner  of  real  property 
lays  out  a town  upon  it,  and  divides  the  land  into  lots  and  blocks, 
intersected  by  streets  and  alleys,  and  sells  any  of  the  lots  with 
reference  to  such  plan  ...  he  thereby  dedicates  the  streets 
and  alleys  to  the  use  of  the  public.  ’ ’ This  in  some  countries,  as 
here,  depends  upon  statutory  provisions,  but  it  is  also  true  at 
common  law.  The  writer  then  proceeds  (p.  457)  : “The  owner 
will  be  held  to  have  dedicated  to  the  public  use  such  pieces  of 
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land  as  are  marked  on  the  plan  or  map  as  squares,  courts,  or 
parks.  The  reason  is  that  the  grantor  by  making  such  a convey- 
ance is  estopped,  as  well  in  reference  to  the  public  as  to  his 
grantees,  from  denying  the  existence  of  the  easement.”  The 
reason  underlying  this  statement  is  well  illustrated  by  the  case 
of  Clark  v.  City  of  Elizabeth  (1878),  40  N.J.  Law.  172,  at  p.  175 : 
“Of  the  propriety  of  the  rule  there  can  be  no  question.  It  is 
based  on  the  most  obvious  principles  of  fair  dealing:  the  prin- 
ciples which  require  the  vendor  to  deliver  to  his  vendee  that 
which  the  latter  has  bought  and  paid  for — the  principles  which 
hold  men  to  their  lawful  bargains.” 

This  principle  has  been  applied  in  our  own  Courts  in  the  case 
of  Town  of  Guelph  v.  Canada  Co.  (1853),  4 Gr.  632,  where  the 
Canada  Company,  after  having  laid  out  the  town  of  Guelph, 
shewing  upon  the  registered  plan  a block  marked  “market 
square,”  sought  to  sell  off  the  square  in  town  lots.  Esten,  V.-C., 
says  (p.  645)  : “The  American  cases  which  were  cited  throw 
much  light  on  this  branch  of  the  law.  There  can  be  no  doubt 
that  if  the  owner  of  land  lay  out  a town  or  village  upon  it,  con- 
taining streets,  squares,  and  other  public  places,  and  exhibit 
maps  and  plans  of  such  intended  town  or  village  so  laid  out,  and 
people  settle  in  the  place  upon  the  understanding  that  such  pub- 
lic thoroughfares  and  places  exist,  and  no  effectual  alteration  is 
made,  and  the  place  grows  under  such  circumstances  into  a town 
or  village,  there  is  a complete  dedication  of  such  thoroughfares 
and  places  to  the  public  use. 9 ’ 

See,  also,  Attorney-General  v.  Town  of  Brantford  (1858),  6 
Gr.  592. 

I quite  appreciate  that  there  is  room  for  distinction  between 
cases  in  which  there  has  been  a dedication  to  the  public,  and 
the  public  right  is  being  asserted,  and  cases  such  as  this,  where 
there  is  not  in  strictness  any  public  right;  but  the  allegation  is 
that  a private  right  has  been  conferred  upon  the  individuals  who 
purchase  relying  upon  the  scheme  propounded  by  the  vendors. 
It  may  well  be  that  these  cases  may  be  more  aptly  likened  to 
the  class  of  cases  in  which  the  Court  has  been  called  upon  to 
deal  with  building  schemes. 


XXX.] 


ONTARIO  LAW  REPORTS. 


297 


In  Reid  v.  Bicker  staff,  [1909]  2 Ch.  305,  the  principle  under- 
lying these  cases  is  discussed  in  the  Court  of  Appeal.  All  that  is 
there  regarded  as  essential  appears  to  me  to  exist  here.  There  is 
a defined  area  within  which  the  scheme  is  operated ; there  is  the 
reciprocity  which  is  said  to  be  the  foundation  of  the  idea  of  a 
building  scheme;  there  is  the  local  law  imposed  and  yet  to  be 
imposed  by  the  vendors  over  the  whole  area;  for  the  extracts 
from  the  deed  which  I have  quoted  shew  the  co-operative  nature 
of  the  whole  undertaking.  In  the  defined  area  of  this  park,  the 
cottagers  are  to  erect  suitable  dwellings.  The  lands  are  not  to  be 
conveyed  or  leased  without  the  consent  of  the  company,  and  the 
company  is  to  have  the  right  to  pass  by-laws  providing  for  the 
construction  of  sewers,  waterworks,  etc.,  and  all  necessary  im- 
provements and  lighting  in  streets,  avenues,  terraces,  and  com- 
mons, and  other  public  parts  of  the  park,  to  which  the  owners 
must  contribute  the  cost. 

Numerous  cases  can,  no  doubt,  be  found  where  the  plaintiff 
has  failed  to  establish  a valid  building  scheme  or  to  prevent  the 
user  of  the  lands  in  a way  inconsistent  therewith.  In  none  of 
these  cases  where  the  plaintiffs  have  failed,  have  I found  the 
principle  laid  down  opposed  to  that  upon  which  I am  now  act- 
ing. For  example,  at  first  sight,  what  was  said  by  Kekewich,  J., 
in  Whitekouse  v.  Hugh,  [1906]  1 Ch.  253,  affirmed,  [1906]  2 Ch. 
283,  might  appear  inconsistent  where  he  says  (p.  260)  : “A  pur- 
chaser from  a building  owner  is  not  entitled  to  say  ‘On  that  plan 
you  see  a vacant  space,  and  therefore  I can  insist  as  part  of  my 
bargain  that  the  vacant  space  shall  remain  vacant.’  ” This,  it 
will  be  noticed,  is  spoken  of  a case  in  which  there  is  nothing 
more  shewn  than  the  vacant  space,  and  the  case,  therefore,  re- 
sembles City  of  Toronto  v.  McGill,  7 Gr.  462.  Here  much  more 
is  shewn ; and,  when  one  reads  the  evidence  shewing  the  conduct 
of  the  parties  and  the  rights  which  it  was  assumed  by  both 
parties  the  purchasers  had  with  respect  to  the  lands  in  question, 
one  cannot  fail  to  be  impressed  with  the  idea  that  this  is  a case 
where  the  whole  scheme  was  that  of  a group  of  summer  resi- 
dences surrounding  ample  recreation  grounds. 

Mackenzie  v.  Childers  (1889),  43  Ch.D.  265,  is  an  effective 
answer  to  the  suggestion  that  it  is  impossible  to  conceive  that 
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the  promoters  intended  to  sterilise  for  all  time  the  25  acres  in 
question,  and  that  all  these  statements  are  consistent  with  a 
mere  expression  of  intention  and  the  absence  of  obligation  on 
the  part  of  the  vendors.  Kay,  J.,  there  (p.  280)  says  what  is 
equally  applicable  here : “I  have  no  doubt  that  it  was  the  best 
and  most  lucrative  mode  of  dealing  with  the  estate,  and  that  they 
have  received  much  more  under  it  than  could  have  been  made  by 
sale  of  the  land  in  any  other  way.  I have  no  reason  to  suppose 
that  the  conditions  imposed  were  depreciatory.  I should  infer 
just  the  contrary.” 

The  cases  cited  mostly  arise  upon  plans,  but  the  principle 
is  of  wider  application,  and  includes  all  cases  in  which  the 
land  is  sold  upon  what  may  be  called  a “building  scheme,”  a 
scheme  by  which  a part  of  the  entire  tract  is  set  apart  by  the 
vendors  for  the  benefit  of  the  purchasers.  When  this  is  shewn, 
either  by  indications  found  upon  a plan  used  in  making  the 
sales  or  otherwise,  the  vendors  cannot  depart  from  the  plan  or 
scheme  which  was  the  foundation  of  the  sales.  This  may  be 
regarded  as  an  implied  covenant,  an  implied  grant  of  an  ease- 
ment, an  equity  in  the  nature  of  an  easement,  or  it  may  rest  on 
the  principles  of  estoppel.  In  any  case,  the  property  so  dedi- 
cated or  quasi-dedicated  is  rendered  subject  to  the  rights  held 
out  to  the  purchaser  as  an  inducement  to  purchase.  These 
rights  may  exist  in  perpetuity. 

See,  in  addition  to  the  cases  already  cited : Archer  v.  Salinas 
City  (1892),  16  L.R.A.  145;  Grogan  v.  Town  of  Hayward 
(1880),  4 Fed.  Repr.  161;  Mayor,  etc.,  of  Bayonne  v.  Ford 
(1881),  43  N.J.  Law.  292;  Price  v.  Inhabitants  of  Plainfield 
(1878),  40  N.J.  Law.  608 ; Elliston  v.  Reacher,  [1908]  2 Ch.  374; 
Spicer  v.  Martin  (1888),  14  App.  Cas.  12. 

If  the  conduct  of  the  parties  and  mode  of  user  of  the  land 
in  question  can  be  looked  at,  the  evidence  conclusively  shews 
that  the  three  blocks  were  intended  as  the  “commons”  referred 
to  in  the  deed. 

The  right  to  use  these  parcels  is  not  an  exclusive  right  con- 
ferred upon  the  lot-owners,  but  is  subject  to  the  right  of  the 
vendors  themselves  to  use  and  to  lease  or  license  for  picnic  pur- 


poses. 
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Reliance  was  placed  on  the  Registry  Act  as  avoiding  the 
claimants’  rights  under  the  deeds  in  question.  No  evidence 
was  given  to  shew  that  the  present  owner  is  a purchaser  for 
value  without  notice:  Barber  v.  McKay  (1890),  19  O.R.  46.  On 
the  contrary,  he  took  with  knowledge  of  the  infirmity  of  title, 
and  cannot  complain. 

I cannot  see  any  reason  for  confining  the  judgment  to  the 
two  parcels.  All  three  seem  to  me  to  be  in  the  same  position. 

The  result  is,  that  the  petitioner’s  appeal  fails,  and  the  claim- 
ants succeed,  and  I cannot  see  any  reason  why  costs  should  not 
follow. 


[MIDDLETON,  J.] 

Bank  of  British  North  America  v.  Haslip. 
Bank  of  British  North  America  v.  Elliott. 


Bills  and  Notes — Cheques  Drawn  on  Bank — Presentment — Dishonour — Notice — 
Time — Discharge  of  Endorsers — Bills  of  Exchange  Act,  sec.  86 — Clearing 
House  Regulations — Canadian  Bankers’  Association — Incorporating  Act, 
63  & 64  Viet.  ch.  93  (D.) 

A firm  of  cattle-dealers  drew  two  cheques  upon  a Toronto  branch  of  the 
S.  bank  in  favour  of  the  defendants  respectively,  in  payment  for  cattle. 
The  cheques  were  dated  the  30th  September  and  1st  October,  1913.  The 
cheques  were  endorsed  by  the  defendants,  and  cashed  by  the  plaintiff 
bank,  at  one  of  its  branches  in  Toronto,  early  in  the  forenoon  of  the  1st 
October.  On  the  2nd  October,  at  ten  a.m.,  the  cheques  were  taken  by  the 
representative  of  the  plaintiff  bank  to  the  Toronto  clearing  house,  and 
formed  part  of  the  claim  there  presented  against  the  S.  bank,  and  so 
entered  into  the  clearing  that  then  took  place — the  balance  due  from  one 
bank  to  the  other  being  paid.  The  cheques  were  received  at  the  branch  of 
the  S.  bank  upon  which  they  were  drawn,  during  the  forenoon  of  the  same 
day.  There  were  not  sufficient  funds  to  the  credit  of  the  drawers  to  pay 
the  cheques;  the  manager  kept  them  till  the  following  day,  the  3rd  Oc- 
tober, and,  no  deposit  being  made,  he,  as  he  said,  presented  the  cheques 
at  his  own  bank,  and  they  were  dishonoured.  Under  one  of  the  clearing 
house  regulations,  it-  was  his  duty  to  present  the  cheque  at  his  own  bank 
“not  later  than  the  following  banking-day. ” By  the  same  regulation, 
the  next  day  being  Saturday,  the  cheque  “must  be  returned  to  the  de- 
positing bank  not  later  than  twelve  o’clock  noon.”  At  a quarter  to  twelve 
on  Saturday,  he  sent  the  cheques  to  the  plaintiff  bank;  and  on  the  same 
day  the  plaintiff  bank  handed  the  cheques  to  its  notary,  who  again  pre- 
sented them,  and,  there  not  being  sufficient  funds,  protested  them.  Notices 
of  protest  were  addressed  to  the  defendants  on  Monday  the  6th,  but  were 
improperly  addressed;  and  it  was  admitted  that  the  protest  and  notices 
were  of  no  avail  to  the  plaintiff  bank.  Notices  of  dishonour  were  sent  to 
the  defendants  later  on  the  same  day,  but  did  not  reach  them  until  the 
8th  October.  These  actions  were  brought  against  the  defendants  upon 
their  endorsements: — 

Held,  that  the  clearing  house  was  an  institution  created  for  the  benefit  of 
bankers,  and  its  regulations  could  not  modify  the  provisions  of  the  Bills 
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of  Exchange  Act,  R.S.C.  1906,  ch.  119;  the  regulation  above  referred  to 
was  a mere  domestic  rule  of  the  Canadian  Bankers’  Association,  not 
approved  by  the  Treasury  Board  under  sec.  7,  sub-sec.  2,  of  the  Act  in- 
corporating the  association,  63  & 64  Viet.  ch.  93  (D.),  and  had  no  validity 
save  as  forming  part  of  the  agreement  made  between  the  members  of  the 
association. 

And  held,  that  the  presentment  on  the  4th  October  was  not  a presentment 
‘ ‘within  a reasonable  time”  (sec.  86  of  the  Bills  of  Exchange  Act)  of 
cheques  endorsed  to  the  plaintiff  bank  on  the  1st. 

Alternatively,  when  the  cheques  were  presented  on  the  3rd,  they  were 
dishonoured,  and,  reckoning  from  that  date,  notice  of  dishonour  was  not 
given  in  time. 

Held,  therefore,  that  the  actions  should  be  dismissed. 

Actions  to  recover  the  amounts  for  which  two  cheques  were 
drawn  upon  the  Standard  Bank  of  Canada  by  Maybee  & Wilson, 
who  had  an  account  at  a branch  of  the  bank,  in  favour  of  the 
two  defendants  respectively,  endorsed  by  the  defendants,  cashed 
by  the  plaintiff  bank,  and  subsequently  dishonoured. 

December  29,  1913.  The  actions  were  tried  together  by 
Middleton,  J.,  without  a jury  at  Toronto. 

G.  L.  Smith,  for  the  plaintiffs. 

E.  G.  Porter,  K.C.,  and  Eric  N.  Armour , for  the  defendants. 


January  9,  1914.  Middleton,  J. : — Messrs.  Maybee  & Wil- 
son were  cattle-dealers,  carrying  on  business  in  the  city  of  To- 
ronto. They  purchased  cattle  from  the  defendants  Elliott  and 
Haslip;  and  on  the  30th  September,  1913,  gave  to  Haslip  a 
cheque  drawn  upon  the  Standard  Bank  at  its  branch,  King  and 
West  Market  streets,  Toronto,  for  $1,864.49.  On  the  1st  October, 
they  gave  to  Elliott  a cheque  drawn  upon  the  same  branch  of 
the  Standard  Bank  for  $1,041.03. 

On  the  morning  of  the  1st  October,  Elliott  and  Haslip,  who 
were  friends,  met  at  the  Western  Cattle  Market  at  West  To- 
ronto, and  went  into  the  office  of  the  branch  of  the  Bank  of 
British  North  America  at  the  cattle  market,  this  branch  being 
a sub-branch  of  the  West  Toronto  branch,  opened  at  the  market 
for  the  convenience  of  drovers  there.  They  asked  the  manager 
in  charge  if  he  would  cash  the  cheques.  As  Messrs.  Maybee  & 
Wilson  were  then  regarded  as  a firm  of  substance,  and  their 
credit  was  perfectly  good,  he  replied:  “ Certainly;  the  cheques 
are  perfectly  good.” 

It  was  not  convenient  for  the  bank  at  the  time  to  give  cur- 
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reney  for  the  cheques,  as  they  had  not  much  currency  in  this 
sub-branch  office.  The  manager  suggested  that  he  would  issue 
to  them  what  is  described  as  “a  drover’s  cheque,  ” that  is  to  say, 
he  allowed  the  defendants  to  deposit  Maybee  & Wilson’s  cheques 
and  to  draw  against  this  deposit  cheques  for  identically  the 
same  amount,  which  he  accepted  and  marked  as  good  and  pay- 
able at  par  at  any  branch  of  the  Bank  of  British  North  America. 
The  defendants,  of  course,  endorsed  the  respective  cheques 
which  they  deposited.  No  account  was  opened  for  them  indi- 
vidually; but  the  deposit  of  the  cheques  and  the  cross-entry 
representing  the  issue  of  the  drover’s  cheques  appeared  in  a 
special  account  kept  for  that  purpose. 

Having  received  these  drover’s  cheques,  the  defendants  left 
for  home,  Haslip  living  in  Belleville  and  Elliott  at  a village  a 
few  miles  from  Belleville.  The  drover’s  cheques  were  in  due 
course  deposited  in  their  respective  bank  accounts  and  honoured. 

The  Maybee  & Wilson  cheques  were  taken  from  the  sub- 
branch at  the  market  to  the  West  Toronto  branch  of  the  Bank 
of  British  North  America.  The  manager  of  the  West  Toronto 
branch  put  these  cheques,  with  others  drawn  upon  the  Standard 
Bank,  in  an  envelope,  summing  up  the  total  of  the  cheques  so 
enclosed,  upon  the  envelope,  and  transmitting  it  to  the  head 
office  of  the  Bank  of  British  North  America  at  Toronto. 

At  ten  o’clock  on  the  2nd  October,  this  bundle  was  taken  by 
the  representative  of  the  Bank  of  British  North  America  to  the 
clearing  house,  and  formed  part  of  the  claim  there  presented 
by  the  Bank  of  British  North  America  against, the  Standard 
Bank,  and  thus  entered  into  the  clearing  that  then  took  place; 
the  balance  due  from  one  bank  to  the  other  being  paid  in  legal 
tender. 

The  officer  of  the  Standard  Bank  took  these  cheques  to  his 
own  head  office,  and  in  due  course  transmitted  them,  with  any 
other  cheques  drawn  upon  the  market  branch  of  the  Standard 
Bank,  to  that  branch  office.  They  were  received  at  the  branch 
office  during  the  forenoon  of  the  2nd  October.  The  manager  of 
that  branch  office  conceived  that  his  course  of  action  was  to  be 
governed  by  rule  12  of  the  clearing  house  regulations,  and  that 
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it  became  his  duty  to  present  the  cheque  at  his  own  bank  “not 
later  than  the  following  banking-day.  ’ ’ 

It  is  not  clear  what  was  done  by  way  of  formal  presentment, 
but  Maybee  & Wilson’s  account  was  not  in  a position  to  permit 
payment  of  the  cheques.  Maybee  & Wilson  were  notified,  and 
it  was  expected  that  a deposit  would  be  made  which  would  pro- 
tect the  cheques.  The  manager  says  that  the  cheques  were  then 
presented  and  dishonoured.  This  was  on  the  3rd. 

Under  the  same  regulation,  the  next  day  being  Saturday,  the 
cheque  “must  be  returned  to  the  depositing  bank  not  later 
than  . . . twelve  o’clock  noon.”  The  manager,  still  ex- 
pecting Maybee  & Wilson  to  make  a deposit,  held  the 
cheques,  and  only  returned  them  on  the  4th  at  eleven 
forty-five,  when  he  sent  them  to  the  Toronto  office  of  the 
Bank  of  British  North  America.  On  that  day,  the  bank 
handed  the  cheques  to  its  notary,  who  again  presented  them, 
and,  there  not  being  sufficient  funds,  he  protested  them.  The 
notice  of  protest  was  not  signed  until  the  following  Monday, 
the  6th ; and,  owing  to  some  bungling  on  the  part  of  the  notary, 
it  was  not  properly  addressed  and  was  insufficient  as  a notice 
of  protest.  The  cheques  were  dated  at  Toronto,  no  address 
was  given  by  the  endorsers,  the  notice  of  protest  was  sent  to  the 
endorsers,  “care  Bank  of  B.N.A.,  Union  Stock  Yards,  West  To- 
ronto”— an  address  which  was  manifestly  entirely  improper 
under  the-  circumstances. 

When  the  protest  notice  reached  the  manager  of  the  Bank  of 
British  North  America  on  the  6th,  he  ascertained  the  probable 
residences  of  the  defendants  from  the  endorsements  upon  the 
drover ’s  cheques.  Haslip  had  deposited  his  cheque  with  the  Mer- 
chants Bank  at  Belleville,  and  Elliott  had  deposited  his  with  the 
Standard  Bank  at  Belleville.  The  manager  had  the  notices  re- 
addressed and  forwarded  to  the  defendants,  care  of  their  re- 
spective banks  at  Belleville.  Communications  took  place  by 
wire,  and  every  endeavour  was  made  to  get  in  touch  with  the 
defendants  ; but  they  did  not  learn  of  the  dishonour  of  the 
cheques  until  the  8th.  Actions  are  now  brought  against  Haslip 
and  Elliott  upon  their  endorsements  of  the  cheques. 

It  is  admitted  that  the  protest  and  notice  of  protest  are  of  no 
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avail  to  the  bank.  The  bank  present  their  case  thus:  “The 
cheques  were  dishonoured  on  the  4th.  Notice  of  dishonour  was 
then  given  in  sufficient  time.”  The  defendants  resist  payment, 
putting  their  contentions  in  alternative  ways.  They  first  say 
that  the  cheques  were  in  fact  dishonoured  on  the  3rd,  and,  if 
so,  clearly  there  was  insufficient  notice  of  dishonour;  in  the 
second  place,  they  say  that,  even  if  the  dishonour  was  on  the  4th, 
the  notice  of  dishonour  was  not  adequate;  and,  lastly,  if  the 
cheques  were  not  presented  until  the  4th,  they  were  not  pre- 
sented within  reasonable  time,  and  the  defendants  are  dis- 
charged. 

In  the  result,  I think,  the  plaintiffs  fail.  I do  not  think  that 
I am  called  upon  to  criticise  the  circumlocution  incident  to  the 
clearing  house.  It  is  an  institution  created  for  the  benefit  of 
the  bankers,  and  its  rules  and  regulations  cannot  modify  the 
provisions  of  the  Bills  of  Exchange  Act.  I am,  therefore,  com- 
pelled to  face  the  problem  apart  from  the  regulations  in  ques- 
tion and  to  ascertain  first  whether  a presentation  on  the  4th 
is  a presentment  “within  a reasonable  time”  (sec.  86*0  of  a 
cheque  endorsed  to  the  bank  on  the  1st. 

I think  it  is  not.  Bear  in  mind  the  situation.  On  the  morn- 
ing of  the  1st,  early  in  the  forenoon,  these  cheques  were  cashed 
at  West  Toronto.  They  were  not  presented  at  the  branch  bank 
upon  which  they  were  drawn  until  the  4th.  These  two  branch 
banks  are  both  in  the  city  of  Toronto,  a few  miles  apart.  I can 
see  no  reason  why  the  presentment  should  not  have  been  made 
either  the  same  day  or  the  next  day.  It  seems  to  me  altogether 
too  lax  to  hold  that  a presentment  on  the  4th  was  sufficient. 

Moreover,  I think  that,  when  the  cheques  were  presented  on 
the  3rd,  they  were  dishonoured,  and  that  notice  of  dishonour 
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^Section  86  of  the  Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  is  as 
follows: — 

86.  A bill  is  duly  presented  for  payment  which  is  presented, — 

(a)  when  the  bill  is  not  payable  on  demand,  on  the  day  it  falls 
due; 

(&)  when  the  bill  is  payable  on  demand,  within  a reasonable  time  after 
its  issue,  in  order  to  render  the  drawer  liable,  and  within  a reasonable 
time  after  its  endorsement,  in  order  to  render  the  endorser  liable. 

2.  In  determining  what  is  a reasonable  time  within  the  meaning  of  this 
section  regard  shall  be  had  to  the  nature  of  the  bill,  the  usage  of  trade 
with  regard  to  similar  bills  and  the  facts  of  the  particular  case. 
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should  have  been  given  in  time  reckoned  from  that  dated  I do 
not  think  that  the  bank  could  extend  the  time  for  giving  notice 
of  dishonour  by  holding  the  cheques  until  the  next  day  and 
again  presenting  them.  They  were  dishonoured  on  the  first 
presentment. 

It  would  be  a great  hardship  to  hold  these  men  liable  on  their 
endorsement  of  these  cheques,  when  they  cashed  them  on  the 
morning  of  the  1st,  and  until  the  8th  heard  nothing  to  indicate 
that  the  cheques  had  not  been  paid.  That  the  change  of  position 
which  may  have  taken  place  in  the  interval  probably  did  take 
place  is  demonstrated  by  the  fact  that,  even  after  the  8th,  such 
proceedings  were  taken  as  resulted  in  intercepting  a great  por- 
tion of  the  amount  of  the  smaller  cheque,  so  that  fortunately  the 
amount  involved  in  the  litigation,  so  far  as  this  is  concerned,  is 
now  less  than  $100. 

This  case  was  argued  by  both  counsel  upon  the  assumption 
that  the  by-laws,  rules,  and  regulations  of  the  Toronto  Clear- 
ing House  had  some  effect  other  than  as  an  agreement  between 
the  banks. 

The  Canadian  Bankers’  Association,  by  its  Act  of  incorpor- 
ation, 63  & 64  Viet.  ch.  93  (D.),  assented  to  on  the  7th  July, 
1900,  is  given  power  from  time  to  time  to  establish  a clearing 
house  for  banks  and  to  make  rules  and  regulations  for  the  oper- 
ations of  the  clearing  house  (sec.  7)  ; but  no  such  rule  or  regu- 
lation is  to  have  any  force  or  effect  unless  and  until  approved  by 
the  Treasury  Board  (sub-sec.  2).  Pursuant  to  this  power, 
certain  rules  and  regulations  were  passed  and  approved.  These 
are  set  forth  in  the  pamphlet,  commencing  at  p.  7.  Rule  12, 
above-mentioned,  forms  no  part  of  these  regulations,  but  ap- 
pears to  be  a mere  domestic  rule  of  the  Canadian  Bankers’ 
Association,  not  having  any  validity  save  as  forming  part  of  the 
conventional  agreement  between  the  bankers. 

The  action  fails,  and  must  be  dismissed  with  costs. 

fBy  sec.  97  of  the  Bills  of  Exchange  Act,  notice  of  dishonour  to  be  valid 
and  effectual  must  be  given  not  later  than  the  juridical  or  business  day  next 
following  the  dishonour  of  the  bill. 
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[MIDDLETON,  J.] 

Hopkins  v.  Jannison 


Sale  of  Goods — Machine — Merchantable  Article — Fitness  for  Particular  Purpose 
— Knowledge  of  Vendor — Representation  of  Fitness — Evidence — Implied 
Warranty — Reliance  on  Judgment  or  Skill  of  Manufacturer  or  Dealer — 
Intention  of  Parties. 

The  implied  warranty,  where  goods  are  sold  by  a manufacturer  or  dealer, 
rests  on  precisely  the  same  footing  as  all  other  implied  contracts;  and 
an  implied  contract  is  that  promise  which  the  law  implies  and  authorises 
the  Court  to  infer  in  order  to  give  the  transaction  that  effect  which  the 
parties  must  have  intended  it  to  have  and  without  which  it  would  be 
futile.  Great  care  must  be  taken  not  to  make  the  contract  speak  where 
it  was  intentionally  silent,  and  not  to  make  it  speak  contrary  to  what,  as 
may  be  gathered  from  the  whole  terms  and  tenor  of  the  contract,  was  the 
intention  of  the  parties. 

The  Moorcock  (1889),  14  P.D.  64,  Lamb  v.  Evans , [1893]  1 Ch.  218,  Hamlyn 
& Co.  v.  Wood  & Co.,  [1891]  2 Q.B.  488,  Ex  p.  Ford  (1885),  16  Q.B.D.  305, 
and  Churchward  v.  The  Queen  (1865),  L.R.  1 Q.B.  173,  followed. 

The  defendants  bought  from  the  plaintiffs,  who  were  dealers  in  machinery, 
not  manufacturers,  a steam  shovel,  which  they  intended  to  use  for  making 
sewer  excavations.  There  was  no  defect  in  the  material,  workmanship,  or 
design  of  the  machine  supplied,  but  it  turned  out  not  to  be  fit  for  the  pur- 
pose for  which  the  defendants  wished  to  use  it: — 

Held,  that,  in  order  to  apply  the  fourth  rule  in  regard  to  implied  warranties 
upon  the  sale  of  goods,  as  stated  in  Jones  v.  Just  (1868),  L.R.  3 Q.B.  197, 
it  must  be  ascertained  upon  the  facts  of  the  particular  case  that  the  buyer 
trusted  to  the  judgment  or  skill  of  the  dealer;  and,  upon  the  evidence  in 
this  case,  the  defendants  relied  upon  their  own  judgment,  skill,  and 
knowledge,  and  not  upon  that  of  the  vendors;  and  so,  to  read  into  the 
contract  the  term  or  warranty  that  it  was  to  be  reasonably  fit  for  the 
purpose  for  which  it  was  to  be  applied,  would  be  not  to  give  expression  to 
the  real  intention  of  the  parties,  but  to  make  it  entirely  the  opposite  of 
what  was  their  true  intention. 

Held,  also,  that  in  respect  of  an  implied  warranty  no  distinction  is  to  be  made 
between  a manufacturer  and  a dealer. 

Held,  also,  that  the  present  case  did  not  fall  under  the  fifth  rule  stated  in 
Jones  v.  Just,  because  the  machine  supplied  was  a “merchantable  article.” 
Held, falso,  that  the  contention  of  the  defendants  that  the  plaintiffs  knew 
the  purpose  for  which  the  machine  was  to  be  used,  and  that  they  expressly 
represented  that  it  was  fit  for  that  purpose,  and  so  were  liable  upon  the 
representation,  apart  from  any  implied  warranty,  failed  upon  the  facts. 
Remarks  upon  the  effect  of  the  English  Sale  of  Goods  Act  and  review  of  the 
English  and  Ontario  cases. 

Semble,  that  what  was  sought  by  the  defendants  was  an  unwarrantable 
extension  of  the  warranty  upon  which  they  relied.  Their  complaint  was 
not  really  based  upon  the  unfitness  of  the  machine  to  dig — which  must  be 
regarded  as  “the  particular  purpose”  for  which  fitness  was  warranted— 
but  upon  the  failure  of  their  scheme  to  use  a steam  shovel  to  excavate  in 
the  soft  soil  of  the  place  where  they  had  to  use  it. 

Action  to  recover  a balance  of  the  price  of  a machine  sold  by 
the  plaintiffs  to  the  defendants;  and  counterclaim  to  recover 
moneys  paid  on  account  of  the  price  and  damages  by  reason  of 
the  alleged  failure  of  the  machine  to  comply  with  the  contract. 
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September  19  and  20,  1913.  The  action  was  tried  before 
Middleton,  J.,  without  a jury,  at  Sault  Ste.  Marie. 

R.  McKay,  K.C.,  for  the  plaintiffs. 

A.  C.  Boyce,  K.C.,  for  the  defendants. 

January  9,  1914.  Middleton,  J. : — Although  this  action  was 
tried  some  time  since,  and  very  fully  argued  at  the  trial,  the  de- 
fendants desired  to  supplement  the  oral  argument  by  a written 
argument,  and  I received  the  plaintiffs’  answer  to  this  only  on 
the  27th  November. 

Originally  there  was  much  conflict  upon  the  facts  between 
the  parties,  but  the  evidence  at  the  trial  cleared  that  up,  so  that 
now  there  are  not  many  questions  of  fact  remaining. 

The  Jannisons,  father  and  son,  are  contractors  carrying  on 
business  at  Sault  Ste.  Marie.  Under  a contract  dated  the  13th 
June,  1911,  they  undertook  the  construction  of  certain  sewers 
in  that  city.  In  addition  to  this,  they  carried  on  a general  con- 
tracting business,  covering  many  other  things — the  making  of 
excavations  for  sewers  and  foundations. 

Prior  to  the  events  which  gave  rise  to  this  action,  they  had 
done  all  their  excavation  by  hand  labour.  They  had  had  a 
certain  amount  of  trouble  with  the  large  number  of  men 
employed,  arising  from  strikes  and  demands  for  increased  pay, 
and  were  consequently  ready  to  listen  attentively  to  any  pro- 
position which  would  tend  to  solve  the  labour  problem. 

The  Marion  Steam  Shovel  Company  are  manufacturers  of 
steel  shovels  and  kindred  machinery,  upon  a very  large  scale, 
at  Marion,  Ohio.  The  plaintiffs,  P.  H.  Hopkins  & Co.,  are 
dealers  in  machinery  at  Montreal.  They  are,  among  other 
things,  what  is  called,  in  mercantile  parlance,  “ agents”  for  the 
Marion  company.  The  true  relationship  between  these  two  com- 
panies is  defined  by  two  letters  dated  the  3rd  June  and  the  20th 
June,  1910.  The  plaintiffs  agreed  to  act  as  representatives  of 
the  Marion  company  in  the  Dominion  of  Canada.  All  sales 
in  Canada  were  to  be  made  through  them.  They,  however, 
purchased  the  machinery  from  the  Marion  company,  and  made 
their  own  terms  with  the  purchasers,  giving  or  withholding 
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credit  as  they  saw  fit.  The  so-called  agency  was  in  truth  nothing 
more  than  an  exclusive  right  to  handle  the  goods  in  question. 

Construction  works  of  great  magnitude  were  in  progress  at 
the  American  Sault.  Mr.  William  Macdonald  was  in  charge 
of  the  operation  of;  a steam  shovel  for  some  contractors  upon 
these  works.  Mr.  Jannison  was  apparently  much  impressed  with 
the  way  in  which  these  steam  shovels  handled  large  quantities 
of  earth,  and  was  also  impressed  by  the  skill  and  ability  with 
which  Macdonald  handled  the  machine  under  his  control.  He 
sought  out  Macdonald,  and  proposed  entering  into  partnership 
with  him,  and  that  the  partnership  should  purchase  a steam 
shovel  with  which  the  work  at  the  Canadian  Sault  should  be 
carried  on  under  Macdonald’s  supervision. 

Macdonald  was  a man  of  great  practical  ability  and  much 
experience  in  the  handling  of  machinery  of  this  class.  He 
claims,  and  no  doubt  quite 'rightly,  that  no  one  could  be  better 
qualified  to  form  and  give  an  opinion  on  steam  shovels  and 
their  operation,  and  that  no  one  could  operate  a steam  shovel 
better. 

The  result  of  the  conferences  between  Macdonald  and  Janni- 
son was  an  inquiry  addressed  by  Macdonald  to  the  Marion 
company  at  Ohio,  to  which  they  replied  on  the  27th  October, 
1911,  forwarding  their  catalogue  and  a letter,  in  which  they 
said : — 

“We  trust  these  will  give  you  the  desired  information,  and, 
in  case  you  are  in  the  market  for  anything  in  this  case,  we  would 
ask  that  you  kindly  give  us  full  information  regarding  your  re- 
quirements, so  that  we  can  then  figure  on  a machine  which  would 
without  doubt  be  the  most  suitable  for  your  work. 

‘ ‘ If  you  have  sewer  excavations  to  do,  we  would  like  to  know 
the  maximum  and  minimum  depth,  width  at  top  and  bottom, 
nature  of  the  material,  etc.,  so  that  we  may  figure  on  suitable 
length  of  boom  and  dipper  handle  to  meet  all  the  conditions. 

“We  have  supplied  several  of  these  machines  for  similar 
work,  and  believe  that  we  can  take  care  of  your  needs  very 
nicely.  ’ 9 

Macdonald,  on  receiving  this  letter  and  enclosed  literature, 
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handed  it  over  to  Jannison  for  consideration.  On  the  17th 
November,  Jannison  wrote  the  Marion  company  as  follows: — 

“Kindly  forward  ns  by  return  of  post  your  catalogue  of 
your  steam  shovels,  also  prices,  from  5/8  cubic  yards  to  l1/^  full 
swing  revolving.  Our  line  of  business  is  at  present  chiefly  sewers 
ranging  from  10  to  18  feet  in  depth,  laying  pipe  from  8"  to  18", 
and  small  cellars. 

“In  some  places  here  it  is  rock  to  a depth  of  6 feet,  some 
quicksand  and  some  good  digging.” 

On  the  21st  the  Marion  bcompany  replied  as  follows. — 

“We  have  your  favour  of  the  17th  inst.,  and  in  compliance 
with  request  we  are  pleased  to  enclose  herewith  circulars  of  our 
model  28,  5/8  yards,  model  30,  % yard,  and  model  35,  l1/^  yard, 
revolving  steam  shovels,  which  we  believe  will  give  you  the 
desired  information. 

‘We  can  equip  any  of  these  shovels  with  special  dipper  and 
dipper  handle  for  the  purpose  of  digging  sewers,  but  for  a 
sewer  up  to  eighteen  feet  in  depth  we  would  recommend  the 
larger  size  of  revolving  machine,  and  in  cases  where  there  is 
rock,  if  this  is  hard,  it  would  be  necessary  to  blast  it. 

‘ ‘ Inasmuch  as  we  have  representatives  in  Canada,  Messrs.  P. 
H.  Hopkins  & Co.,  Montreal,  we  will  refer  your  inquiry  to 
them  and  ask  that  they  take  this  matter  up  direct  with  you  and 
supply  you  with  any  additional  information  required. 

“We  trust  that  you  can  see  your  way  clear  to  favour  them 
with  your  order  for  requirements,  in  which  case  it  will  receive 
our  very  best  attention,  and  thanking  you  in  advance  we  beg 
to  remain.” 

With  this  letter  were  enclosed  prints  of  models  28,  30,  and  35. 
On  the  same  day,  the  21st,  the  Marion  company  wrote  Hopkins, 
quoting  Jannison ’s  letter,  sending  a copy  of  their  reply,  and 
adding:  “Kindly  take  this  matter  up  direct  with  them  and 
ascertain  definitely  what  the  requirements  are,  and  then  quote 
on  suitable  machinery  ; and,  if  you  are  not  in  a position  to  do 
this,  kindly  supply  us  with  all  the  information,  and  we  will 
assist  you,  if  possible.” 

On  receipt  of  this,  on  the  23rd  November,  Hopkins  wrote  to 
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Jannison,  advising  him  of  the  receipt  of  this  communication, 
and  adding:  “As  our  Mr.  Osborn  is  due  at  the  Sault  at  noon 
to-day,  we  wired  him  to  call  upon  you.”  Osborn  accordingly 
saw  Jannison. 

Osborn  is  a salesman,  and  not  a practical  engineer.  He  was 
taken  to  the  work  which  was  being  carried  on  by  Jannison,  and 
heard  what  Jannison ’s  requirements  were.  Osborn  was  plainly 
a man  without  any  engineering  or  practical  knowledge.  He 
promised  to  take  the  matter  up  with  his  principals  and  ascertain 
whether  a machine  could  be  constructed  to  meet  Jannison ’s 
needs,  and  ascertain  the  price.  Accordingly,  he  wrote  on 
behalf  of  Hopkins  to  the  Marion  company,  on  the  30th  Novem- 
ber, as  follows: — 

“In  reference  to  your  favour  of  the  21st  inst.  regarding  in- 
quiry received  from  David  Jannison  and  Son  of  Sault  Ste. 
Marie,  may  say  that  the  writer  was  at  the  Sault  a few  days  ago 
and  went  into  this  matter  very  thoroughly  with  Mr.  Jannison, 
and  we  now  wish  to  give  you  particulars,  and  would  ask  you 
to  let  us  have  your  suggestion  and  very  best  price  on  equip- 
ment to  suit  his  requirements. 

“They  require  a steam  shovel  to  be  used  for  trench  work, 
of  the  smallest  size,  which  will  give  them  a capacity  of  about 
300  yds.  per  day.  The  maximum  depth  will  be  13  ft.,  and  the 
trench  is  to  be  three  to  four  feet  wide.  They  require  this 
shovel  on  wide  gauge  trucks,  and  would  prefer  to  have  same 
mounted  on  wide  gauge  traction  wheels,  if  possible. 

“We  would  also  ask  you  to  let  us  have  the  extra  price  for 
the  standard  boom  and  dipper  handle  additional,  also  extra 
price  for  the  necessary  equipment  for  operating  clam  shell 
bucket,  as  illustrated  your  circular  covering  model  30  shove:. 
What  we  require  is  a proposition  on  the  very  smallest  shovel 
which  can  be  equipped  in  this  way  for  trench  work;  in  fact, 
if  a model  28  would  handle  the  work,  they  would  much  rather 
have  this  size  shovel,  as,  when  the  trench  work  is  finished, 
they  wish  to  use  this  shovel  for  small  foundation  work.  There- 
fore, the  very  lightest  outfit  will  answer  their  requirements 
the  best. 
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“If  yon  will  kindly  look  into  the  matter  and  let  us  have 
full  particulars  at  your  earliest  convenience,  we  will  be  very 
much  obliged.” 

To  this,  reply  was  made  on  the  9th  December,  as  follows: — 

“We  have  your  favour  of  the  30th  ult.  in  reference  to  the 
inquiry  of  Messrs.  Jannison  & Son,  Sault  Ste.  Marie.  This 
proposition  has  been  referred  to  our  engineering  department, 
and  we  are  enclosing  herewith  two  blue  prints  (outline  draw- 
ings) shewing  our  model  28  equipped  with  eighteen  foot  boom, 
twenty  foot  dipper  handle  and  special  trench  dipper,  in  posi- 
tion on  cross-section  of  a trench  three  to  four  feet  wide  and 
thirteen  feet  deep.  We  are  of  the  opinion  that  the  model  28, 
thus  equipped,  will  do  the  work  satisfactorily,  and,  with  the 
proper  management  and  handling,  we  believe  would  meet  the 
required  capacity  of  three  hundred  cubic  yards  per  day  of  ten 
hours.  We  have  shewn  the  machine  with  the  standard  gauge 
traction  wheel  mounting,  and  we  are  of  the  opinion  that  the 
most  satisfactory  method  of  operation  would  be  to  mount  the 
machine  on  timbers  spanning  the  trench,  as  shewn  on  sketches 
at  the  left  of  the  enclosed  blue  print.  We  will  quote  you  prices 
as  follows: — 

“ Price  of  the  model  28  revolving  steam  shovel,  complete, 
equipped  with  eighteen  foot  boom,  twenty  foot  dipper  handle 
and  special  trench  dipper,  f.o.b.  Marion,  Ohio  . . . $3,750. 

“Price  of  the  standard  shovel  equipment,  including  fifteen 
foot  boom,  less  such  parts  as  can  be  taken  from  the  special  or 
eighteen  foot  boom,  standard  9 ft.  6 inch  dipper  handle,  less 
socket  and  adjusting  casting,  which  can  be  taken  from  the 
twenty  foot  dipper  handle;  and  standard  5/8  yard  manganese 
front  dipper,  f.o.b.  Marion,  Ohio  . . . $420. 

“Price  of  the  extra  attachments  necessary  to  operate  a i/2 
yard  clam  shell  bucket  with  a model  28  steam  shovel,  including 
twenty  foot  boom  and  extra  drum  with  fittings  and  boom  rais- 
ing and  lowering  device,  but  less  the  clam  shell  bucket;  f.o.b. 
Marion,  Ohio,  . . . $425. 

“We  can  ship  the  machine  with  the  special  equipment  in 
three  to  four  weeks  after  receipt  of  order,  with  full  instructions. 

“We  are  also  enclosing  herewith  one  blue  print  drawing 


XXX.] 


ONTARIO  LAW  REPORTS. 


311 


No.  4584  and  one  set  of  specifications  covering  the  standard 
model  28  steam  shovel.” 

On  the  15th  December,  Hopkins  wrote  Jannison  making 
what  is  called  a formal  proposal  based  upon  this,  from  the 
Marion  company.  The  letter  is  as  follows: — 

■“In  further  reference  to  the  writer’s  visit  and  his  conversa- 
tion with  your  Mr.  Jannison  regarding  special  steam  shovel 
arranged  for  trench  work,  we  may  say  that  we  have  had  this 
matter  up  with  the  engineering  department  at  the  factory 
and  we  are  now  enclosing  herewith  our  formal  proposal,  blue 
prints  and  specification,  covering  trench  machine,  arranged  to 
take  care  of  your  work. 

“We  are  submitting  a proposal  on  our  new  model  28  shovel, 
equipped  with  an  18'  boom  and  20'  dipper  handle,  also  special 
trench  dipper,  and,  if  you  will  refer  to  blue  print,  we  shew  this 
machine  in  position  on  cross-section  of  a trench  3'  or  4'  wide 
and  13'  deep. 

“We  are  of  the  opinion  that  the  model  28  thus  equipped  will 
do  the  work  satisfactorily,  and,  with  proper  handling  and 
management,  we  think  should  meet  your  requirements  of  a 
capacity  of  300  cu.  yds.  per  day  of  ten  hours.  We  have  shewn 
the  machine  with  the  standard  gauge  traction  wheel  mounting, 
and  we  are  of  the  opinion  that  the  machine,  to  operate  in  the 
most  satisfactory  manner,  should  be  mounted  on  timbers  span- 
ning the  trench,  as  shewn  on  the  sketches  at  the  left  of  blue 
print. 

“In  our  proposal  we  are  giving  you  the  extra  cost  for 
equipping  this  shovel  with  the  ordinary  boom  and  dipper  handle, 
if  used  for  foundation  work,  and  also  the  extra  for  the  neces- 
sary attachments  in  order  that  the  shovel  can  be  used  to  operate 
a % yd-  clam  shell  bucket,  and  we  are  also  including  a price 
on  a standard  y2  yd.  clam  shell  bucket. 

“Regarding  shipment  of  a machine  of  this  description,  we 
may  say  that  we  could  have  same  shipped  in  from  three  to 
four  weeks  of  receipt  of  order. 

“We  are  enclosing  herewith  blue  print  No.  4583  and  one  set 
of  specifications  covering  the  standard  model  28  shovel. 

“We  wish  you  would  look  over  this  proposition  thoroughly, 
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and  if  you  will  kindly  drop  us  a line  advising  us  when  it  will 
Joe  convenient  to  have  our  representative  call  and  go  fully  into 
this  matter  with  you,  we  will  be  very  pleased  to  discuss  the 
matter  fully. 

“Trusting  to  hear  from  you  shortly,  we  are,”  etc. 

This  letter  was  accompanied  by  a form  of  contract  proposed, 
blue  prints  shewing  the  details  of  the  construction,  and  complete 
specifications.  All  this,  it  is  to  be  noted,  relates  to  a machine 
based  upon  what  is  known  as  a model  28,  which  is  the  lightest 
machine,  at  all  corresponding  to  this  type,  manufactured. 

On  the  19th  December,  Jannison  wrote  in  reply  as  follows: — 

“In  reply  to  your  letter  would  say  that  we  think  this 
machine  a little  light  for  our  work,  and  would  prefer  a model 
35.  We  are  making  a few  suggestions,  etc.  Could  you  change 
the  radius  of  the  boom  for  long  and  short  sticks? 

“Have  the  long  dipper  handle  about  30  ft. 

“Have  the  long  sticks  made  heavier  than  short  sticks  if 
possible. 

“Have  5/8  yds.  dipper  made  without  bail  and  with  a flanged 
lip  sheet. 

“Change  the  distance  over  traction  wheels  sixteen  feet  with 
20"  tires,  also  have  holes  taped  in  tires  for  spuds  for  climbing. 

“Have  oil  pump  instead  of  lubricator,  duplex  pump  instead 
of  Star  Honey  pump. 

“Have  the  dipper  teeth  to  use  reversible  points,  and  one 
extra  set  of  shanks  and  one  extra  set  of  points,  one  extra  U bolt 
for  dipper  sticks. 

“What  is  the  price  of  standard  dipper  l1/^  yds.  with  short 
handle  ? 

“We  would  be  pleased  if  you  would  give  us  this  information 
as  soon  as  possible,  and  send  your  agent  two  or  three  days  after 
that.  Kindly  advise  us  as  to  when  he  will  arrive  here,  and  we 
shall  arrange  to  meet  him,  also  advise  us  the  earliest  you  could 
ship  this  machine  if  ordered.” 

This  letter  was  the  result  of  a conference  between  himself 
and  Macdonald,  and  was  based  largely  upon  Macdonald’s  ideas 
of  what  was  necessary. 

Osborn  again  saw  Jannison;  and,  on  the  26th  December,  on 
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behalf  of  Hopkins,  he  wrote  to  the  Marion  company  the  follow- 
ing:— 

“In  reference. to  yonr  favour  of  the  9th,  submitting  particu- 
lars covering  model  28  special  trench  machine  required  by 
Messrs.  David  Jannison  & Son  at  Sault  Ste.  Marie,  Ont. 

“We  may  say  that  our  representative  has  had  this  matter 
up  fully  with  these  people,  and  they  have  decided  that  a model 
28  shovel  will  be  too  light  to  answer  their  requirements,  and 
they  now  wish  us  to  submit  them  a proposition  on  a model  35 
shovel  with  a number  of  changes  which  they  wish  made. 

“We  would  now  ask  you  to  kindly  prepare  us  a price  on 
the  following: — 

“One  (1)  model  35  Marion  revolving  steam  shovel,  with 
dipper  handle  about  30'  long  and  with  special  boom  of  suitable 
length  equipped  with  approximately  5/8  eu.  yd.  dipper  for 
trench  work,  whole  mounted  on  traction  wheels,  sixteen  feet 
gauge. 

“The  above  dipper  to  be  made  especially  for  trench  work 
and  to  be  without  lugs  or  bail  on  the  outside,  and  to  have 
flanged  mouthpiece,  that  is,  the  mouth  of  the  dipper  spread  a 
trifle  wider  than  the  dipper  itself. 

“They  wish  the  traction  wheels  of  this  machine  to  be 
mounted  at  16'  gauge  and  wheels  to  be  tapped  for  spuds. 

“Machine  to  be  equipped  with  oil  pump  instead  of  lubri- 
cator, also  to  have  duplex  pump  instead  of  Star  pump. 

“Dipper  to  be  equipped  with  Panama  teeth,  and  one  extra 
set  to  be  supplied,  also  one  extra  “U”  bolt. 

“If  you  will  kindly  look  into  the  above  and  let  us  have  a 
price  covering  the  whole  of  the  above-mentioned  outfit  in  a 
lump  sum,  we  will  then  take  the  matter  up  again. 

“We  would  also  like  a price  on  l1/^  yd.  standard  dipper  with 
the  regular  dipper  handle  and  boom,  less  such  parts  as  could  be 
taken  from  the  special  handle  and  boom. 

‘ ‘ If  you  will  kindly  look  into  the  whole  of  this  matter  at  once 
and  let  us  have  the  information  at  your  earliest  convenience, 
and  also  how  soon  you  could  ship  this  complete  shipment,  we 
will  take  the  matter  up  further.” 
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To  this  the  Marion  company  made  reply  on  the  9th  Janu- 
ary : — ■ 

“We  have  yonr  favour  of  the  26th  in  reference  to  a model 
28  special  trenching  machine  required  by  Messrs.  David  Janni- 
son and  Son  at  Sault  Ste.  Marie,  Ont.  In  reply  beg  to  advise 
that  we  would  not  recommend  model  35  mounted  on  16'  gauge 
traction  wheels,  for  the  reason  that  it  would  not  be  practical 
to  fit  axles  of  sufficient  size  to  support  the  shovel.  We  would, 
however,  recommend  mounting  the  machine  on  bolsters  shewn 
on  prints  enclosed  herewith.  You  will  note  the  wheels  have 
double  flanges,  with  bearings  carried  by  bolsters  built  of  I 
beams,  which  have  ample'  strength  to  support  the  shovel  while 
working  over  a trench  and  travelling  upon  an  18t.  gauge  track. 
The  bolsters  which  carry  the  driving  wheels  are  rigidly  con- 
nected to  truck  frame,  and  the  shovel  should  be  operated  with 
this  bolster  to  the  front  or  facing  the  dipper,  which  insures  a 
steady  digging  position.  The  bolster  which  carries  the  rear  of 
slewing  wheels  is  pivotedly  connected  to  truck  frame,  which 
allows  the  shovel  to  run  around  slight  curves  and  over  uneven 
track  sections.  The  slewing  bolster  can  be  connected  by  chains 
provided  with  turn-buckles  to  front  bolster  and  adjusted  to  suit 
working  conditions. 

“We  can  furnish  the  model  35  shovel  mounted  on  trucks  ap 
above  described  and  equipped  with  27  ft,  boom,  30  ft.  dipper 
handle,  5/8  yd.  trenching  dipper  with  Panama  teeth,  one  extra 
set  of  Panama  teeth,  U bolt  for  yoke  block,  oil  pump  and  duplex 
pump,  for  $6,500,  f.o.b.  Marion,  Ohio. 

“Price  of  1%  yd*  dipper,  13  ft.  6 in.  dipper  handle,  less 
socket  and  adjusting  casting,  24  ft.  boom,  less  crowding  engines, 
shipper  shaft,  gears,  boxes,  caps,  guard  wheel  and  shields,  $700. 

“Above  prices  are  all  quoted  f.o.b.  Marion,  Ohio. 

“We  can  ship  the  above  machinery  in  from  two  to  three 
weeks  from  receipt  of  order.  In  case  the  customer  insists  on 
16  ft.  gauge  traction  wheels  truck  mounting  for  the  shovel,  we 
will  quote  a price  of  $7,150.  This  price  covers  complete  trench- 
ing machinery  only,  and  does  not  include  extra  boom,  dipper 
handle  and  dipper.  The  blue  prints  which  we  are  enclosing 
will  give  you  a general  outline  of  the  machines  as  described. 
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“We  trust  this  will  give  you  the  desired  information;  if 
not,  we  will  be  pleased  to  give  you  additional  information  if  you 
will  advise  definitely  just  what  is  required.  ” 

In  the  interview  between  Osborn  and  Jannison  it  is  again 
made  quite  plain  that  Osborn  did  not  himself  understand  the 
machine,  either  from  the  engineering  or  practical  standpoint, 
and  that  he  was  merely  acting  as  a salesman,  and  the  intention 
was  that  he  should  communicate  the  purchaser’s  desire  to  the 
manufacturers,  so  that  it  could  be  ascertained  how  far  the  manu- 
facturers could  comply  with  what  was  required.  In  pursuance 
of  this,  on  receipt  of  the  letter  of  the  9th,  Osborn  wrote  in  the 
name  of  Hopkins  on  the  12th  January,  as  follows : — 

“In  reference  to  the  writer’s  recent  visit,  and  our  conversa- 
tion regarding  'Marion  Special’  trenching  shovel,  may  say 
that  we  have  gone  fully  into  the  matter,  and  we  now  wish  to 
enclose  you  herewith  blue  print  shewing  model  35,  Marion 
shovel,  mounted  on  special  traction  truck,  at  a gauge  of  16  ft. 

“We  are  enclosing  you  herewith  our  formal  proposition 
covering  a machine  of  this  description,  and  equipped  with  the 
extra  fittings,  as  mentioned  to  the  writer,  and  as  stated  in  your 
letter  of  December  19th. 

“We  are  also  quoting  you  extra  price  for  supplying  the 
standard  1*4  yd.  dipper  and  other  parts  for  equipping  this 
shovel  as  standard. 

“We  can  ship  this  shovel  in  from  two  to  three  weeks  after 
receipt  of  order,  and  if  you  will  kindly  look  into  this  proposi- 
tion, and  be  good  enough  to  wire  us  at  our  expense,  advising 
us  just  when  it  will  be  convenient  for  you  to  take  the  matter 
up  with  our  representative,,  we  will  have  him  call  upon  you 
and  discuss  the  matter  in  detail.” 

With  this  letter  were  enclosed  blue  prints  shewing  details 
of  construction  and  the  form  of  the  proposed  contract. 

On  receipt  of  this,  Jannison  wired  Osborn  to  come  to  the 
Sault,  and  Osborn  accordingly  went  there  on  the  17th  January. 
He  had  an  interview,  and  there  was  a good  deal  of  discussion 
over  the  contract  before  it  was  finally  settled. 

In  this  interview  and  in  previous  interviews,  the  question 
of  the  guarantee  given  by  the  company  had  been  discussed,  and, 
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in  response  to  all  demands  for  guarantee,  reference  was  always 
made  to  what  Osborn  called  the  “broad  gauge  guarantee”  found 
on  p.  11  of  the  catalogue.  This  guarantee  is  as  follows: — 

“We  guarantee  the  materials  and  workmanship  of  the 
within  described  machinery  to  be  first-class.  If,  on  trial,  any 
part  should  prove  defective,  we  agree  to  furnish,  free  of  charge, 
a duplicate  to  take  its  place — accidents,  careless  handling,  wear 
and  tear  excepted. 

“These  machines  will  handle  more  material  at  a less  ex- 
pense and  with  fewer  repairs  than  any  machines  of  their 
respective  sizes  now  manufactured. 

“We  will  allow  any  responsible  party  to  place  any  of  the 
within  described  machinery  on  his  work,  subject  to  a liberal 
trial. 

“If  the  machinery  proves  otherwise  than  as  represented  by 
us,  it  can  be  returned  at  our  expense,  and  any  money  paid  by 
purchaser  for  freight  will  be  cheerfully  refunded.” 

This  is  not  a guarantee  by  Hopkins,  but  is  the  manufac- 
turers’ guarantee,  which  is  supposed  to  run  with  their  machines 
and  to  be  available  to  the  ultimate  purchaser.  The  importance 
of  it  is  that  it  is  limited  in  its  terms  to  a warranty  against  defect 
in  the  construction  and  manufacture  and  that  the  machine  is 
as  represented  by  the  manufacturers. 

The  particular  machine  in  question  is  not  described  in  the 
catalogue.  It  is  a modification  of  model  35,  which  is  described; 
the  differences  being  modifications  made  at  Jannison ’s  instance. 

The  result  of  the  interview  was  the  signing  of  the  contract 
in  question,  by  which  Jannison  agreed  to  purchase  the  machine 
at  $9,720,  one-third  on  shipment,  one-third  on  arrival,  balance 
thirty  days  from  arrival;  the  property  to  remain  in  Hopkins 
till  the  full  price  was  paid. 

Some  correspondence  which  took  place  after  the  making  of 
the  contract  and  before  its  shipment  does  not  appear  to  me  to 
be  very  material.  Ultimately  the  machine  was  shipped,  and 
arrived  at  the  Canadian  Sault.  It  was  charged  by  the  Marion 
company  to  F.  H.  Hopkins  & Co.,  and  was  settled  for  by  them. 
Subsequently,  upon  disputes  arising,  F.  H.  Hopkins  & Co.,  pre- 
ferring to  be  in  tho  position  of  defendants  if  the  result  should 
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give  rise  to  any  difficulty  between  them  and  the  Marion  com- 
pany, deducted  an  equivalent  before  paying  a subsequent  ac- 
count; but  the  fact  was  that  this  machine  was  paid  for  by  the 
Hopkins  concern,  and  they  are  rightly  the  plaintiffs  in  this 
litigation. 

Jannison,  on  his  part,  made  the  first  two  payments,  and 
became  entitled  to  possession  of  the  machine.  When  the 
machine  arrived,  it  is  quite  probable  that  Jannison  was  a little 
staggered  at  its  elephantine  proportions,  probably  having  failed 
to  realise  its  real  bulk.  It  was  taken  from  the  train  and  erected 
in  the  Canadian  Pacific  Railway  yards. 

To  understand  what  follows,  it  is  necessary  to  apprehend 
what  was  in  the  mind  of  Jannison  in  purchasing  the  machine. 
It  was  a gigantic  steam  shovel,  weighing  nearly  forty  tons.  A 
general  idea  of  the  machine  can  be  well  obtained  from  the 
illustration  on  p.  77  of  the  catalogue;  but  it  must  be  borne  in 
mind  that  what  Jannison  had  specified  was  a machine  with  a 
much  longer  boom,  so  that  the  shovel  would  be  capable  of  reach- 
ing some  16'  below  the  level  of  the  road  on  which  the  machine 
would  stand.  The  idea  was  that  this  shovel  would  excavate  a 
trench  in  which  a sewer  was  to  be  laid,  to  its  full  depth,  casting 
the  earth  either  beside  or  behind  it;  that  it  would  follow  up  its 
own  excavation  of  the  trench,  straddling  the  trench  on  its 
wide-set  traction  wheels.  This  machine  would  be  self-propelling, 
and  would  be  able  to  travel  from  place  to  place  at  a reasonable 
speed;  I think  it  was  said  two  miles  per  hour. 

When  the  machine  was  set  up  in  the  railway  yards,  it  was 
found  that  there  it  could  travel  without  difficulty  at  the  re- 
quired speed,  or  even  faster.  The  first  real  difficulty  was  en- 
countered when  an  attempt  was  made  to  get  it  out  of  the  yards. 
The  gateway  was  too  narrow;  but  this  was  soon  remedied,  for* 
upon  the  dipper  being  attached  by  a chain  to  the  gate-post,  the 
machine  speedily  lifted  it  and  passed  towards  the  highway.  It 
was  then  found  that  the  telephone  and  electric  wires  were  in 
the  way.  To  remove  these  was  a matter  of  much  difficulty 
and  expense,  and  to  get  past  them  the  boom  had  to  be  cut  and 
a turnbuckle  adjusted  for  its  subsequent  restoration. 

When  the  solid  ground  of  the  railway  yards  was  left,  it 
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was  found  that  the  light  roads  or  mud  roads  of  the  Sault  streets 
were  utterly  incapable  of  bearing  the  immense  pressure  of  this 
weight,  and  the  machine  began  to  sink.  Timbers  were  placed 
under  its  wheels,  and  spikes  inserted  in  the  wheels  to  enable  the 
machine  to  climb  upon  them;  but  it  cut  the  timbers  to  match- 
wood. 

After  much  time  and  worry,  the  wasting  of  much  money 
and  material,  the  machine  was  finally  brought  to  the  place  where 
it  was  to  work.  It  was  then  found  that  the  whole  scheme  was 
impracticable,  because,  while  the  machine  undoubtedly  could 
dig,  its  enormous  weight  upon  the  soft  and  somewhat  yielding 
gravelly  soil  of  the  Sault  caused  the  banks  to  cave  in;  and, 
instead  of  a neat,  clean-cut  trench,  three  feet  wide  and  sixteen 
feet  deep,  the  result  was  a ragged  hole  extending  over  most  of 
the  width  of  the  highway.  Sewer  excavations,  even  when  made 
by  hand,  required  to  be  timbered. 

Various  devices  were  adopted.  Timbers  were  placed,  upon 
which  the  machine  was  supported  while  it  worked;  but,  while 
better  results  were  secured,  the  machine  for  the  work  for  which 
Jannison  wanted  it  turned  out  to  be  an  absolute  and  complete 
failure. 

At  the  trial  it  was  practically  admitted,  and  I have  no  hesita- 
tion in  finding,  that  there  was  no  difficulty  in  the  machine  as  a 
machine.  It  answered  in  eyery  respect  everything  that  had 
been  said  about  it.  Its  material  and  construction  are  in  no 
way  defective.  Its  capacity  is  fully  up  to  and  probably  exceeds 
what  was  represented.  The  whole  trouble  is  that  it  was  entirely 
unsuited  for  the  task  set  before  it.  This  arises,  in  the  first  place, 
from  whaf  I have  already  indicated,  the  caving-in  of  the  soil 
owing  to  the  weight;  and,  in  the  second  place,  from  the  fact 
that  what  was  desired  was  to  cut  with  a shovel  a trench  of 
practically  the  same  width  as  the  shovel,  and  sixteen  feet  deep. 
To  raise  this  shovel,  carrying  its  enormous  load,  and  operated 
by  the  immense  power  of  the  engine,  required  the  greatest 
possible  skill  on  the  part  of  the  operator.  Macdonald,  with  his 
skill  and  experience,  was  fairly  successful  in  this ; but  dissen- 
sion took  place  between  Macdonald  and  Jannison,  and  the  en- 
gine was  placed  in  charge  of  Jannison  junior,  who  was  quite 


XXX.] 


ONTARIO  LAW  REPORTS. 


319; 

% 

devoid  of  the  skill  and  experience  necessary  to  insure  successful  Middleton,  j. 

operation.  Shortly  thereafter  the  machine  was  abandoned  by  1914 

Jannison,  and  housed  in,  and  left  on  the  streets  of  the  Sault,  Hopkins 

where  it  still  was  at  the  date  of  the  trial.  v • 

Jannison. 

When  the  machine  arrived,  Jannison  expressed  his  delight  at 
it  and  its  ability  to  get  over  the  ground  in  the  railway  yard. 

He  had  not  then  any  doubt  as  to  its  fitness  for  the  task.  Sub- 
sequently he  rather  sought  to  defame  the  machine,  as  a machine, 
but  at  the  trial  finally  confined  his  complaints  to  the  matters 
that  I have  indicated. 

Much  correspondence  took  place  after  this  date,  but  I do 
not  think  it  aids  in  the  solution  of  the  controversy. 

The  defendants  put  their  contention  in  two  ways.  They  say 
that  the  plaintiffs  knew  the  purpose  for  which  the  machine  was 
to  be  used,  and  that  they  expressly  represented  that  it  was  fit 
for  that  purpose,  and  they  are  liable  upon  this  representation, 
quite  apart  from  any  implied  warranty.  This  contention  fails 
on  the  facts.  In  the  second  place,  they  say  that  there  is  an 
implied  warranty  in  this  case  as  to  the  fitness  of  the  machine 
for  the  work  contemplated. 

The  plaintiffs,  on  the  other  hand,  contend  that,  whatever  the 
situation  might  have  been  if  the  defendants  had  purchased  a 
model  28,  they  did  not  rely  in  any  way  upon  the  plaintiffs’ 
knowledge  and  skill,  but  deliberately  elected  to  give  a specific 
order  based  upon  their  own  idea  as  to  what  was  required  and 
Macdonald’s  knowledge  and  skill.  The  plaintiffs  further  con- 
tend that  this  is  not  the  case  of  a sale  by  a manufacturer,  and 
that  a manufacturer’s  warranty  cannot  be  implied. 

Before  discussing  these  questions  I think  it  desirable  to  point 
out  that  the  implied  warranty,  where  goods  are  sold  by  a manu- 
facturer or  dealer,  rests  on  precisely  the  same  footing  as  all 
other  implied  contracts.  This  is  sometimes  lost  sight  of  not 
only  in  argument  but  in  decided  cases;  and,  where  that  is  so, 
the  decision  is  generally  out  of  harmony  with  the  body  of  the 
law. 

In  The  Moorcock  (1889),  14  P.D.  64,  Bowen,  L.J.,  made  a 
statement  (p.  68)  which  has  often  been  quoted,  always  with 
approval:  “Now,  an  implied  warranty,  or,  as  it  is  called,  a cov- 
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enant  in  law,  as  distinguished  from  an  express  contract  or  ex- 
press warranty,  really  is  in  all  cases  founded  on  the  presumed 
intention  of  the  parties,  and  upon  reason.  The  implication 
which  the  law  draws  from  what  must  obviously  have  been  the 
intention  of  the  parties,  the  law  draws  with  the  object  of  giv- 
ing efficacy  to  the  transaction  and  preventing  such  a failure  of 
consideration  as  cannot  have  been  within  the  contemplation  of 
either  side;  and  I believe  if  one  were  to  take  all  the  cases,  and 
they  are  many,  of  implied  warranties  or  covenants  in  law,  it 
will  be  found  that  in  all  of  them  the  law  is  raising  an  implica- 
tion from  the  presumed  intention  of  the  parties  with  the  object 
of  giving  to  the  transaction  such  efficacy  as  both  parties  must 
have  intended  that  at  all  events  it  should  have.  In  business 
transactions  such  as  this,  what  the  law  desires  to  effect  by  the 
implication  is  to  give  such  business  efficacy  to  the  transaction 
as  must  have  been  intended  at  all  events  by  both  parties  who 
are  business  men ; not  to  impose  on  one  side  all  the  perils  of  the 
transaction,  or  to  emancipate  one  side  from  all  the  chances  of 
failure,  but  to  make  each  party  promise  in  law  as  much,  at  all 
events,  as  it  must  have  been  in  the  contemplation  of  both  parties 
that  he  should  be  responsible  for  in  respect  of  those  perils  or 
chances.  ’ ’ 

The  same  learned  Judge,  in  Lamb  v.  Evans,  [1893]  1 Ch. 
218,  said  (p.  229)  : “What  is  an  implied  contract  or  an  im- 
plied promise  in  law?  It  is  that  promise  which  the  law  implies 
and  authorises  us  to  infer  in  order  to  give  the  transaction  that 
effect  which  the  parties  must  have  intended  it  to  have  and  with- 
out which  it  would  be  futile.  ’ * 

In  Hamlyn  & Co.  v.  Wood  & Co.,  [1891]  2 Q.B.  488,  at  p, 
491,  Lord  Esher  quotes  from  The  Moorcock,  and  thus  expresses 
his  own  opinion : “I  have  for  a long  time  understood  that  rule 
to  be  that  the  Court  has  no  right  to  imply  in  a written  contract 
any  such  stipulation,  unless,  on  considering  the  terms  of  the 
contract  in  a reasonable  and  business  manner,  an  implication 
necessarily  arises  that  the  parties  must  have  intended  that  the 
suggested  stipulation  should  exist.  It  is  not  enough  to  say  that 
it  would  be  a reasonable  thing  to  make  such  an  implication.  It 
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must  be  a necessary  implication  in  the  sense  that  I have  men- 
tioned. ’ ’ 

Lord  Esher  had  already  stated  the  principle  in  a somewhat 
similar  way  in  Ex  p.  Ford  (1885),  16  Q.B.D.  305,  thus  (p.  307)  : 
‘ ‘ It  seems  to  me  that  whenever  circumstances  arise  in  the  ordin- 
ary business  of  life  in  which,  if  two  persons  were  ordinarily 
honest  and  careful,  the  one  of  them  would  make  a promise  to 
the  other,  it  may  properly  be  inferred  that  both  of  them  under- 
stood that  such  a promise  was  given  and  accepted.” 

All  this  is  subject  to  the  caution  given  by  Cockburn,  C.J., 
in  Churchward  v.  The  Queen  (1865),  L.R.  1 Q.B.  173,  where 
he  says  (p.  195)  : “But  in  all  these  instances,  where  a contract 
is  silent,  the  Court  or  jury  who  are  called  upon  to  imply  an 
obligation  on  the  other  side  which  does  not  appear  in  the  terms 
of  the  contract,  must  take  great  care  that  they  do  not  make  the 
contract  speak  where  it  was  intentionally  silent;  and,  above 
all,  that  they  do  not  make  it  speak  entirely  contrary  to  what, 
as  may  be  gathered  from  the  whole  terms  and  tenor  of  the 
contract,  was  the  intention  of  the  parties.  This  I take  to  be  a 
sound  and  safe  rule  of  construction  with  regard  to  implied 
covenants  and  agreements  which  are  not  expressed  in  the  con- 
tract.” 

So  much  for  the  general  nrinciple.  In  the  celebrated  judg- 
ment in  Jones  v.  Just  (1868),  L.R,  3 Q.B.  197,  Mellor,  J„  classi- 
fies the  cases  relating  to  implied  warranty  upon  the  sale  of 
goods,  under  five  heads.  The  first  two  heads  have  no  relation 
to  this  controversy.  The  remaining  heads  are  as  follows: — 

“Thirdly,  where  a known  described  and  defined  article  is 
ordered  of  a manufacturer,  although  it  is  stated  to  be  required 
by  the  purchaser  for  a particular  purpose,  still  if  the  known, 
described,  and  defined  thing  be  actually  supplied,  there  is  no 
warranty  that  it  shall  answer  the  particular  purpose  intended 
by  the  buyer : Chanter  v.  Hopkins,  4 M.  & W.  399 ; Ollivant  v. 
Bayley,  5 Q.B.  288. 

“Fourthly,  where  a manufacturer  or  a dealer  contracts  to 
supply  an  article  which  he  manufactures  or  produces,  or  in 
which  he  deals,  to  be  applied  to  a particular  purpose,  so  that  the 
buyer  necessarily  trusts  to  the  judgment  or  skill  of  the  manu- 
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facturer  or  dealer,  there  is  in  that  case  an  implied  term  or 
warranty  that  it  shall  be  reasonably  fit  for  the  purpose  to  which 
it  is  to  be  applied : Brown  v.  Edgington,  2 Man.  & G.  279 ; Jones 
v.  Bright,  5 Bing.  533.  In  such  a case  the  buyer  trusts  to  the 
manufacturer  or  dealer,  and  relies  upon  his  judgment  and  not 
upon  his  own. 

‘ ‘ Fifthly,  where  a manufacturer  undertakes  to  supply  goods, 
manufactured  by  himself,  or  in  which  he  deals,  but  which  the 
vendee  has  not  had  the  opportunity  of  inspecting,  it  is  an  im- 
plied term  in  the  contract  that  he  shall  supply  a merchantable 
article:  Laing  v.  Fidgeon  (1815),  4 Camp.  169,  6 Taunt.  108.” 

What  is  relied  upon  by  the  defendants  is  the  statement  under 
the  fourth  head,  imposing  liability  upon  a manufacturer  or 
dealer  “ where  the  buyer  necessarily  trusts  to  the  judgment  or 
skill  of  the  manufacturer  or  dealer.”  It  is  then  only  that  there 
is  a warranty  that  the  article  is  warranted  to  he  “reasonably 
fit  for  the  purpose  to  which  it  is  to  be  applied.”  Here  the  con- 
troversy does  not  fall  in  any  way  under  the  fifth  head,  because 
there  is  no  doubt  that  the  machine  supplied  was  a “merchant- 
able article,”  in  the  sense  in  which  that  expression  was  used. 
There  is  no  defect  in  its  material,  workmanship,  or  design.  The 
only  question  is  its  fitness  for  the  purpose  to  which  it  was  to 
be  applied. 

I have  come  to  the  conclusion  that  in  each  case  in  which  the 
fourth  rule  can  be  applied  it  must  be  ascertained  upon  the  facts 
of  the  particular  case  that  the  buyer  trusted  to  the  judgment 
or  skill  of  the  dealer.  I am  not  concerned  with  the  question  of 
onus.  It  may  be  that  there  is  the  warranty  unless  the  vendor 
is  able  to  shew  that  the  buyer  did  not  trust  to  his  judgment 
or  skill.  In  this  case  I think  it  is  clear  upon  the  evidence  that 
in  the  purchase  of  this  particular  machine  the  purchaser  relied 
upon  his  own  judgment  and  skill,  and  the  knowledge  and  skill 
of  Macdonald,  his  colleague  and  prospective  partner,  and  that 
to  read  into  this  contract  the  term  suggested  would  be  not  to 
give  expression  to  the  real  intention  of  the  parties  but  to  make 
it  entirely  the  opposite  of  what  was  their  true  intention. 

For  reasons  to  be  explained,  I make  no  distinction  between 
the  Marion  company  and  Hopkins.  I assume  for  the  present 
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that  they  stand  in  precisely  the  same  position.  When  inquiry 
was  made  from  Osborn  as  to  the  guarantee  that  went  with  the 
machine,  he  pointed  to  the  broad  gauge  guarantee  found  in  the 
catalogue.  Nothing  further  was  sought.  At  an  earlier  stage  of 
the  negotiations,  the  advice  and  opinion  of  the  vendors  was 
sought  and  given.  It  was  not  accepted.  The  purchasers  chose 
what  they  thought  would  meet  the  requirements  of  the  case; 
and  that  they  have  received.  It  is  inconceivable  that  the  vendors 
would  have  undertaken  that  the  machine  would  work  on  the 
particular  soil  and  under  the  particular  circumstances  found 
at  the  Sault,  without  making  a thorough  investigation  into  the 
situation.  The  machine  is  capable  of  digging ; its  capacity  is  as 
great  as  stated;  the  difficulty  is  that  the  soil  on  which  they 
sought  to  operate  it  will  not  bear  its  weight.  The  question 
of  weight  is  the  very  point  upon  which  the  purchasers  refused 
to  accept  the  vendors’  advice. 

Most  of  the  cases  upon  which  the  doctrine  in  question  is 
founded  are  cases  where  the  subject-matter  of  the  sale  was 
material.  Thus,  Jones  v.  Bright  (1829),  5 Bing.  533,  was  the 
case  of  a sale  of  copper  for  sheathing  a ship.  The  vendor  knew 
that  it  was  to  be  used  for  that  purpose.  Best,  C.J.,  said  (p.  544) 
that,  selling  it  for  that  purpose,  “he  thereby  warrants  it  fit  for 
that  purpose.”  There  was  no  fraud,  but  there  was  liability 
upon  the  warranty. 

Brown  v.  Edgington  (1841),  2 Man.  & G-.  279,  the  other  case 
relied  upon  as  establishing  the  doctrine  in  question,  related  to 
rope  sold  for  the  purpose  of  hoisting  wine  from  a cellar. 

In  both  cases  it  was  perfectly  plain,  as  a matter  of  fact, 
that  the  purchaser  was  relying  on  the  statement  of  the  vendor 
as  to  the  fitness  of  the  thing  sold. 

Jones  v.  Just  was  a case  falling  under  the  fifth  head,  a sale 
of  hemp.  The  warranty  implied  was  that  it  was  merchantable. 

Drummond  v.  Van  Ingen  (1887),  12  App.  Cas.  284,  was  a 
case  of  the  sale  of  cloth  for  the  purpose  of  manufacturing  into 
garments.  The  real  point  of  discussion  was  whether  the  fact 
that  the  sale  was  by  sample,  and  that  the  goods  accorded  to 
sample,  excluded  the  warranty.  It  was  held  that,  because  the 
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sample  did  not  disclose  the  defects,  there  was  nothing  to  take 
the  case  out  of  the  general  rule. 

Jones  v.  Padgett  (1890),  24  Q.B.D.  650,  is  valuable  mainly  as 
a statement  that  in  Drummond  v.  Van  Ingen  the  Lords  did  not 
in  any  way  depart  from  the  principle  laid  down  in  Jones  v. 
Bright  and  Jones  v.  Just.  The  question  there  was  whether  the 
purpose  was  so  far  known  and  disclosed  to  the  vendor  as  to 
bring  the  case  within  the  fourth  rule,  or  whether  the  implied 
warranty  was  merely  that  the  goods  were  merchantable. 

As  contrasted  with  cases  of  this  type,  there  are  the  cases 
falling  under  the  third  rule.  These  are  best  understood  by 
reference  to  the  cases  on  which  that  rule  is  based : Chanter  v. 
Hopkins  (1838),  4 M.  & W.  399,  and  Ollivant  v.  Bayley  (1843), 
5 Q.B.  288. 

In  the  former  there  was  a sale  of  a specific  article  known  as 
Chanter’s  Smoke-consuming  Furnace.  There  was  no  fraud. 
Both  parties  believed  the  machine  would  answer  the  particular 
purpose,  and  it  was  said  (p.  405)  to  be  “the  ordinary  case  of  a 
man  who  has  had  the  misfortune  to  order  a particular  chattel, 
on  the  supposition  that  it  will  answer  a particular  purpose,  but 
who  finds  it  will  not.” 

In  the  latter  case,  the  sale  was  of  a patent  two-colour  print- 
ing machine.  Because  that  was  a known  ascertained  article,  a 
machine  for  printing  two  colours,  the  plaintiff  could  recover 
the  price  if  the  machine  was  reasonably  fit  for  that  purpose, 
even  though  it  failed  to  do  the  particular  work  which  the  de- 
fendant desired. 

In  our  own  Courts  some  cases  require  notice.  Bigelow  v. 
Boxall  (1876),  38  U.C.R.  452,  was  the  case  of  a furnace  for  the 
heating  of  an  office.  The  article  itself  was  defective;  and  it 
was  held  that  the  case  fell  within  the  fourth  rule  rather  than  the 
third. 

In  Ontario  Sewer  Pipe  Co.  v.  Macdonald  (1910),  2 O.W.N. 
483,  the  action  was  for  the  price  of  sewer  pipe.  This  pipe,  it 
was  held,  was  not  a known  and  defined  article  within  Chanter  v. 
Hopkins,  but  the  sale  was  a sale  of  merchandise  by  a manu- 
facturer, and  fell  within  the  fourth  clause,  entitling  the  defend- 
ants to  counterclaim  for  damage  sustained  by  defective  pipes. 
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In  Canadian  Gas  Power  and  Launches  Limited  v.  Orr  Broth- 
ers Limited  (1911),  23  O.L.R.  616,  the  the  action  was  for  the 
price  of  a dynamo  and  engine.  The  circumstances  surrounding 
the  sale  established  clearly  that  the  purchaser  trusted  entirely  to 
the  knowledge  and  skill  of  the  vendor.  In  truth,  the  facts  of  the 
case  go  so  far  as  to  make  it  plain  that  the  case  is  not  one  of 
implied  warranty  but  of  express  warranty.  Mr.  Justice  Mere- 
dith places  the  case  clearly  upon  this  view,  and  I think  this  was 
also  the  intention  of  the  Chief  Justice. 

These  cover  the  most  important  English  cases  prior  to  the 
Sale  of  Goods  Act  and  cases  in  our  own  Courts.  Perhaps 
Randall  v.  Newson  (1877),  2 Q.B.D.  102,  ought  to  be  mentioned. 
The  real  value  of  that  case  is  the  discussion  of  the  extent  of  the 
warranty,  and  the  holding  in  harmony  with  the  earlier  deci- 
sions that  there  is  no  exception  as  to  latent  and  undiseover- 
able  defects. 

There  is  a curious  divergence  of  opinion  as  to  the  effect  of 
the  Sale  of  Goods  Act.  Moss,  C.J.O.,  in  Canadian  Gas  Power 
and  Launches  Limited  v.  Orr  Brothers  Limited,  refers  to  deci- 
sions in  which  it  is  said  that  the  Act  only  formulates  the  already 
existing  law.  In  Bristol  Tramways,  etc.,  Carriage  Co.  v.  Fiat 
Motors  Limited,  [1910]  2 K.B.  831,  Cozens-Hardy,  M.R.,  takes 
an  entirely  different  view  (p.  836)  : “I  rather  deprecate  the 
citation  of  earlier  decisions.  . . . The  object  and  intent  of 

the  statute  of  1893  was,  no  doubt,  simply  to  codify  the  unwritten 
law  applicable  to  the  sale  of  goods,  but  in  sq  far  as  there  is  an 
express  statutory  enactment,  that  alone  must  be  looked  at  and 
must  govern  the  rights  of  the  parties,  even  though  the  section 
may  be  to  some  extent  have  altered  the  prior  common  law.  ’ ’ 

Conversely,  decisions  upon  the  wording  of  the  statute  must, 
it  seems  to  me,  be  received  with  caution  where,  as  here,  we  still 
have  the  common  law. 

I do  not  find  anything  in  the  subsequent  cases  which  is  really 
in  conflict  with  the  law  laid  down  in  the  earlier  cases,  so  far  as 
they  relate  to  the  matters  now  in  controversy.  Bristol  Tramways, 
etc.,  Carriage  Co.  v.  Fiat  Motors  Limited  is  much  relied  upon  by 
the  defendants;  but,  on  perusing  the  case,  it  will  be  found  that 
there  is,  as  put  by  the  Master  of  the  Rolls  (p.  836),  4 4 ample  evi- 
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deuce  that  the  plaintiffs  did  rely  upon  the  defendants’  skill  or 
judgment.”  That  ease  also  turns  upon  the  finding  of  fact  that 
the  goods  were  not  of  merchantable  quality.  The  defendants 
sought  to  escape  liability  by  an  argument  based  upon  the  con- 
struction proper  to  be  given  to  the  statute. 

Throughout  this  discussion  I have  treated  the  case  as  if  the 
plaintiffs  were  manufacturers.  I think  all  the  cases,  if 
carefully  examined,  indicate  that  there  is  no  distinction  between 
a manufacturer  and  a dealer.  This  question  is  discussed  and 
satisfactorily  dealt  with  in  the  case  of  Wallis  v. : Russell , [1902] 
2 I.R.  585 ; a case  which  is  also  of  value  as  shewing  the  genesis 
of  the  clause  in  the  Sale  of  Goods  Act.  See  also  Brown  v.  Edg- 
ington , 2 Man.  & G.  279. 

I have  not  found  it  necessary  to  discuss  a question  which 
appears  to  me  of  importance  if  the  view  I have  taken  is  not 
entitled  to  prevail.  It  seems  to  me  that  what  is  here  sought  by 
the  defendants  is  an  unwarrantable  extension  of  the  warranty 
upon  which  they  rely.  The  warranty,  as  I understand  it,  is 
that  the  machine  shall  be  “fit  for  the  particular  purpose”  for 
which  it  is  to  be  used.  What  the  defendants  seek  is  really  a war- 
ranty that  they  can  successfully  accomplish  their  purpose. 

The  machine  was  fit  to  dig.  That,  as  I would  understand  it, 
was  the  purpose.  The  complaint  is  not  based  upon  the  unfitness 
of  the  machine  in  that  sense,  but  upon  the  failure  of  the  scheme 
designed  by  the  defendants  of  using  a steam  shovel  in  sewer 
excavation  in  the  soft  soil  found  in  the  Sault.  See  Shepherd  v. 
Pybus  (1842),  3 Man.  & G.  868,  where,  on  the  sale  of  a barge,  the 
implied  warranty  was  held  to  be  that  ‘the  barge  was  reasonably 
fit  for  use  as  an  ordinary  barge”  and  applicable  to  “the  gen- 
eral use  of  the  barge,”  and  not  “fitness  for  use  for  the  particu- 
lar purpose  for  which  it  was  intended  by  the  buyer.  ’ ’ 

In  all  aspects  of  the  case  I think  the  defendants  fail,  and 
there  must  be  judgment  for  the  plaintiffs  for  the  amount 
claimed,  with  costs. 
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[MIDDLETON,  J.] 
Re  Nordheimer. 


Will — Construction — Marriage  Settlements — Covenants  to  Bring  Shares  of 
Estate  into  Settlement — Application — Direction  to  Settle — Property 
Bequeathed  to  Daughters  of  Testator  upon  Marriage — Terms  of  Settle- 
ments— Purpose  of  Testator. 

Further  questions  arising  upon  the  will  and  marriage  settlements  set 
forth  in  Re  Nordheimer  (1913),  29  O.L.E.  350,  the  time  for  distribution 
of  the  residue  having  been  reached,  were  determined. 

In  the  marriage  settlement  of  the  testator’s  daughter  Mrs.  C.,  she  coven- 
anted with  the  trustees  to  execute  and  do  all  matters  and  things  neces- 
sary for  assigning  and  vesting  in  the  trustees  all  the  property  to  which 
she  might  become  entitled  under  the  will  of  her  father;  and  it  was  re- 
cited that  she  had  a prospective  interest  in  the  estate  of  her  father  and 
that  she  agreed  that  the  amount  thereof  should  be  settled  under  the 
terms  of  the  trust  deed.  The  marriage  settlement  of  Mrs.  H.  contained 
a similar  covenant  and  recital: — 

Held , that  these  covenants  bound  the  one-third  issue  in  the  residue,  but 
not  the  two- thirds  interest  nor  the  $100,000  given  by  clause  15;  these 
latter  were  subject  to  the  terms  of  the  will;  and  the  last  part  of  clause 
15  required  “proper  settlements”  to  be  made  to  carry  out  the  intention 
of  the  testator — the  existing  settlements,  in  the  cases  of  daughters  al- 
ready married,  not  necessarily  being  such  settlements  as  were  contem- 
plated. 

In  re  Bankes,  [1902]  2 Ch.  333,  followed. 

Terms  of  a “proper  settlement,”  in  the  circumstances,  declared;  the  dom- 
inant idea  being  to  keep  the  property  for  the  daughter  during  her  life 
and  to  keep  it  free  from  the  husband’s  control. 

Loch  v.  Bagley  (1867),  L.E.  4 Eq.  122,  and  Re  Hamilton  (1912-3),  27 
O.L.E.  445,  28  O.L.E.  534,  distinguished. 

Held,  also,  that  the  share  of  another  daughter,  Mrs.  K.,  who  married  dur- 
ing the  lifetime  of  the  testator,  should  be  dealt  with  in  the  same  way: 
she  took  one-third  of  her  share  of  the  residue  absolutely,  as  she  was  not 
hampered  by  any  covenant;  but  her  $100,000  and  two-thirds  of  her 
share  of  the  residue  must  be  settled. 

The  words  “and  in  the  case  of  the  marriage  of  any  of  my  daughters”  were 
general,  and  did  not  relate  merely  to  marriage  after  the  testator’s  death. 

Several  questions  which  arose  in  regard  to  the  estate  of 
Samuel  Nordheimer,  deceased,  were  determined  by  Middleton, 
J.,  on  the  3rd  October,  1913 : 29  O.L.R.  350. 

December  27,  1913.  Certain  other  questions  which  arose 
after  the  former  decision  were  argued  before  Middleton,  J., 
in  the  Weekly  Court  at  Toronto. 

D.  W.  Saunders,  K.C.,  for  the  trustees. 

1.  F.  Hellmuth,  K.C.,  for  Roy  Nordheimer. 

A.  W.  Anglin,  K.C.,  for  Mrs.  Cambie. 

Travers  Lewis,  K.C.,  for  Mrs.  Houston. 
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Christopher  C.  Robinson,  for  the  remaining  daughters  of  the 
testator. 


H.  S.  Osier,  K.C.,  for  the  Official  Guardian. 

Nord- 

3EIMER 

January  12.  Middleton,  J. : — The  questions  arise  on  the 
same  clauses  of  the  will,  clause  15  and  clause  18,  and  upon  the 
effect  to  be  given  to  covenants  to  be  found  in  the  marriage  settle- 
ments of  the  daughters  Mrs.  'Cambie  and  Mrs.  Houston. 

In  the  first  place,  the  testator  has  directed  that  the  share  of 
each  son  or  daughter  in  the  residue  is  to  be  paid  over  on  the 
youngest  child  attaining  the  age  of  twenty-one  years.  The  time 
of  distribution  is  now  past. 

In  Mrs.  Cambie ’s  marriage  settlement  she  has  covenanted 
with  the  trustees  of  the  settlement  “that  she  will  at  all  times 
and  from  time  to  time  execute  and  do  all  those  matters  and 
things  which  may  be  necessary  for  more  effectually  assigning 
and  transferring  to  and  vesting  in  the  said  trustees  . . . 

and  also  all  the  property  real  and  personal  to  which  she  the  said 
party  of  the  second  part  may  become  entitled  under  the  will  or 
as  one  of  the  heirs  or  next  of  kin  of”  Samuel  Nordheimer,  her 
father.  In  the  settlement  it  is  recited  that  she  has  a prospective 
interest  in  the  estate  of  her  father,  and  that  she  agrees  that  the 
amount  of  this  prospective  interest  shall  be  settled  under  the 
terms  of  the  trust  deed. 

In  Mrs.  Houston’s  marriage  settlement  there  is  a similar  re^ 
cital  and  a similar  covenant. 

I think  that  these  covenants  undoubtedly  bind  the  one-third 
interest  in  the  residue. 

I do  not  think  that  the  covenants  apply  to  the  two-thirds  in- 
terest or  to  the  $100,000  given  by  clause  15.  I think  that  they 
are  subject  to  the  terms  of  the  will,  and  that  the  last  part  of 
clause  15,  “the  shares  of  my  daughters  in  my  estate  shall  be 
deemed  separate  estate  free  from  the  control  of  their  husbands 
respectively  and  shall  not  be  anticipated,  and  in  the  event  of  the 
marriage  of  any  of  my  daughters  I direct  that  proper  settlements 
shall  be  made  to  carry  out  this  intention,”  requires  a settle- 
ment to  be  made  to  carry  out  the  intention  of  the  testator  as 
found  in  the  clause  in  question.  The  intention,  as  I gather  it 
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from  the  entire  clause,  is,  that  the  property  shall  be  held  for 
the  life  of  the  daughter ; for  the  money  is  to  be  invested  1 1 dur- 
ing the  lifetime  of  such  children  for  their  benefit.”  The 
daughter  is  to  receive  the  income,  for  the  provision  is  that  the 
trustees  “do  pay  the  income  arising  from  such  sums  so  invested 
to  them  respectively,”  and  then  the  shares  are  to  be  “deemed 
separate  estate  free  from  the  control  of  their  husbands  re- 
spectively,” and  “shall  not  be  anticipated.” 

I do  not  think  that  it  follows  that,  in  the  case  of  the  daughters 
already  married  and  having  settlements,  the  existing  settle- 
ment is  necessarily  such  a settlement  as  is  contemplated.  I am 
clear  that  Mrs.  Cambie’s  settlement  is  not. 

After  giving  the  matter  the  best  consideration  I can,  I think 
that  a “proper  settlement,”  under  the  circumstances,  is  one 
which  will:  (a)  give  the  income  to  the  wife  for  life;  (b)  give 
her  the  power  to  appoint  after  her  death  to  her  husband  and 
children  as  a class  or  to  any  one  or  more  of  them  to  the  exclu- 
sion of  any  other  or  others  and  for  such  interests  and  in  such 
proportions,  if  more  than  one  appointee,  as  she  may  see  fit; 
and  (c)  give  the  estate  after  her  death,  in  default  of  appoint- 
ment or  in  so  far  as  appointment  should  not  extend,  to  her  hus- 
band, if  he  survives,  for  life,  and  after  his  death  to  issue,  and, 
failing  issue,  to  the  wife’s  next  of  kin.  This,  I understand, 
meets  the  wishes  of  all  concerned. 

I think  that  there  should  be  power,  with  the  wife ’s  consent 
and  approval,  to  purchase  property  for  the  use  of  the  wife 
as  a home  for  herself  and  her  family.  The  issue  of  any  child 
who  may  predecease  the  wife  should  be  declared  to  be  within 
the  power  of  appointment,  and  should  take  the  share  of  the 
deceased  child  in  default  of  the  exercise  of  the  power. 

Another  of  the  daughters,  Mrs.  Kirk,  married  during  the 
lifetime  of  the  testator.  I think  that  her  share  is  to  be  dealt 
with  in  the  same  way.  She  will  take  one-third  of  her  share  of 
the  residue  absolutely,  as  she  is  not  hampered  by  any  covenant. 
The  $100,000  and  two-thirds  of  the  residue  must  be  settled.  The 
words  “and  in  the  case  of  the  marriage  of  any  of  my  daughters” 
are  general,  and  do  not  relate  merely  to  the  case  of  marriage 
after  the  testator’s  death. 


Middleton,  J. 
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This,  I think,  covers  everything  that  has  now  been  argued. 

I think  the  view  that  I have  expressed  with  reference  to  the 
effect  of  the  covenant  in  the  settlement  is  in  accordance  with 
the  decision  in  In  re  Bankes,  [1902]  2 Ch.  333.  The  after-ac- 
quired property  is,  I fear,  undoubtedly  caught  by  the  covenant 
contained  in  the  settlement. 

Loch  v.  Bagley  (1867),  L.R.  4 Eq.  122,  is  of  no  particular 
assistance  regarding  the  form  of  settlement,  as  there  the  will 
directed  the  property  given  the  daughters  to  be  settled  upon 
themselves  strictly.  Lord  Romilly,  endeavouring  to  follow  the 
testator’s  direction,  directed  the  property  to  be  settled  so  that 
the  income  would  go  to  the  wife  for  life,  if  she  should  die  in  the 
lifetime  of  her  husband  to  go  as  she  should  by  will  appoint,  and 
in  default  of  appointment  to  her  next  of  kin  exclusive  of  her 
husband,  and  if  she  should  survive  her  husband  the  property 
should  go  to  her  absolutely.  This  will  was  radically  different 
from  the  will  here,  and  I think  I am  more  nearly  following  the 
testator’s  wishes,  as  expressed,  by  directing  a settlement  in  the 
form  outlined. 

Loch  v.  Bagley  was  followed  in  Be  Hamilton  (1912-3),  27 
O.L.R.  445,  28  O.L.R.  534.  There  the  direction  was  quite 
different  from  that  here  found.  The  property  was  to  be  settled 
so  that  in  the  event  of  the  daughter’s  marriage  “it  will  be  im- 
possible for  her  or  her  husband  to  encroach  upon  the  same.” 
Here  the  dominant  ideas  are  to  keep  the  property  for  the 
daughter  during  her  life  and  to  keep  it  free  from  the  husband’s 
control. 

Order  accordingly.  Costs  out  of  the  estate. 

If  desired,  a form  of  settlement  may  be  prepared  and  ap- 
proved. 
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By  sec.  427  of  the  Railway  Act,  R.S.C.  1906  ch.  37,  any  railway  company 
that  does,  causes  or  permits  to  be  done,  any  matter,  act  or  thing  con- 
trary to  the  orders  or  directions  of  the  Board  of  Railway  Commissioners, 
or  omits  to  do  any  act,  matter  or  thing,  thereby  required  to  be  done, 
shall  be  liable  to  any  person  injured  by  any  such  act  or  omission  for  the 
full  amount  of  damages  sustained  thereby.  An  order  of  the  Board  pro- 
vided that  “no  railway  company  shall  permit  any  employee  to  engage  in 
the  operation  of  trains,  or  handle  train  orders,  without  first  requiring 
such  employee  to  pass  an  examination  on  train  rules  and  undergo  a 
satisfactory  eye  and  ear  test  by  a competent  examiner.” 

W.,  who  was  in  the  service  of  the  defendant  railway  company  as  a section 
foreman,  had  not  passed  the  examination  or  submitted  to  the  test  im- 
posed by  the  order.  He  was,  nevertheless,  put  in  charge  of  the  snow- 
plough of  a snow-plough  train,  one  of  his  duties  being  to  whistle  when 
approaching  a level  crossing  or  a station.  There  was  no  evidence  to 
shew  that  he  was  in  fact  fitted  to  discharge  the  duties  he  was  put  to 
discharge.  The  engine-driver,  the  engine  being  behind  the  plough,  could 
not  see  ahead,  and  he  relied  upon  W.  to  give  the  proper  whistles.  W. 
gave  no  whistle  approaching  a certain  station;  and  the  train,  in  dis- 
regard of  the  proper  semaphore  red  light  signals,  which  were  duly  given, 
steamed  into  the  station  and  collided  with  another  train.  J.,  who  was 
with  W.  in  the  snow-plough,  as  his  assistant,  was  killed,  and  his  widow, 
as  administratrix  of  his  estate,  brought  this  action,  under  the  Fatal  Ac- 
cidents Act,  R.S.O.  1897,  ch.  166,  for  damages  in  respect  of  his  death. 
The  defendants  admitted  liability  under  the  Workmen’s  Compensation 
for  Injuries  Act;  but  disputed  their  liability  at  common  law.  The  jury^ 
in  answer  to  questions,  found  that  the  defendants  were  guilty  of  negli- 
gence that  caused  the  death  of  J. ; that  the  negligence  was  not  having 
a competent  employee  in  charge  of  the  snow-plough  train;  that  the  de- 
fendants permitted  W.  to  engage  in  the  operation  of  the  train  without 
having  required  him  to  pass  the  examination  and  undergo  the  test  pre- 
scribed; that  the  plaintiff  thereby  suffered  the  damage  complained  of; 
and  that  J.  could  not  have  avoided  the  accident  by  the  exercise  of 
reasonable  care: — 

Held,  that  the  defendant  company  could  not,  even  apart  from  the 
above-mentioned  provision  of  the  Railway  Act,  have  relied  upon  the 
fact  that  W.  and  J.  were  fellow-servants,  since  W.  was  placed  in  the 
position  he  held  in  breach  of  the  employers’  statutory  duty,  and  the 
breach  of  such  duty  by  the  employers  is  not  one  of  the  risks  which  a 
servant  can  be  assumed  to  run  when  he  enters  the  employers’  service;  the 
risk  which  he  does  assume  is  that  which  arises  from  the  possible  negli- 
gence of  a fellow-servant  who  has  been  selected  with  due  care  by  the 
master;  and  a servant  cannot  be  said  to  be  selected  with  due  care  when 
the  master,  in  defiance  of  a positive  statutory  prohibition,  selects  for  a 
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particular  work  a servant  whose  fitness  for  that  work  has  never  been 
ascertained  in  the  manner  prescribed.  The  doctrine  of  common  em- 
ployment does  not  apply  where  a statutory  duty  is  violated  by  the  em- 
ployers. 

Johnson  v.  Lindsay  & Co.,  [1891]  A.C.  371,  382,  Groves  v.  LordWimborne, 
[1898]  2 Q.B.  402,  David  v.  Britannic  Merthyr  Coal  Co..  [1909]  2 K.B. 
146,  and  Butler  v.  Fife  Coal  Co.  Limited,  [1912]  A.C.  149,  applied  and 
followed. 

Held,  also,  that  by  the  charge  of  the  trial  Judge,  taken  as  a whole,  as  it 
ought  to  be,  the  jury  were  not  left  under  any  erroneous  impression  as 
to  the  real  nature  of  the  issues  they  had  to  determine,  or  at  all  led  to 
think  that  they  were  entitled  to  find  for  the  plaintiff  unless  they  were 
of  opinion  that  the  negligence  of  the  defendants  in  employing  W.  for 
the  work  he  was  set  to  do  was  the  cause  of  the  death  of  J. 

Held,  also,  that  the  reasonable  conclusion  to  draw  from  the  evidence  was 
that  the  failure  of  W.  to  discharge  his  duty  was  most  probably  due  to 
his  want  of  skill,  knowledge,  or  experience,  or  to  some  physical  incapa- 
city or  defect  which  the  examination  or  test  prescribed  for  him  would 
have  revealed;  that  this  failure  was  but  a natural  consequence  of  the 
company  setting  him,  such  as  he  was,  to  do  the  work  actually  set  him 
to  do;  and  that  their  action  in  that  respect  was  either  the  sole  effective 
cause  of  the  accident  or  a cause  materially  contributing  to  it. 

Ayles  v.  South  Eastern  R.W.  Co.  (1868),  L.R.  3 Ex.  146,  Williams  v.  Great 
Western  R.W.  Co.  (1874),  L.R.  9 Ex.  157,  McArthur  v.  Dominion  Cart- 
ridge Co.,  [1905]  A.C.  72,  and  Richard  Evans  & Co.  Limited  v.  Astley, 
[1911]  A.C.  674,  applied  and  followed. 

Held,  therefore,  that  there  was  evidence  before  the  jury  from  which  they 
could  reasonably  draw  the  conclusion  at  which  they  arrived;  that  the 
case  could  not  properly  have  been  withdrawn  from  them;  and  that  there 
was  no  ground  for  a new  trial 

Judgment  of  the  Court  of  Appeal  reversed,  and  judgment  of  Clute,  J.,  at 
the  trial,  restored. 

Appeal  by  the  defendants  from  the  judgment  of  Clijte,  J., 
upon  the  findings  of  a jury,  in  favour  of  the  plaintiff,  the  admin- 
istratrix of  the  estate  of  Gilbert  Jones,  who  was  an  engine-fire- 
man in  the  defendants’  service,  and,  when  acting  as  such  upon 
a snow-plough  train,  was  killed  in  a collision,  to  recover  dam- 
ages for  his  death.  The  plaintiff  alleged  negligence  on  the  part 
of  the  defendants. 

The  questions  left  to  the  jury  and  their  answers  were  as  fol- 
lows : — 

1.  Were  the  defendants  guilty  of  negligence  that  caused  the 
death  of  Gilbert  Jones?  A.  Yes. 

2.  If  so,  what  was  the  negligence  ? A.  By  not  having  a com- 
petent employee  in  charge  of  snow-plough  train. 

3.  Did  the  defendants  permit  Weymark  (signalman)  to  en- 
gage in  the  operation  of  the  train  on  which  Jones  was  when  he 
came  to  his  death,  without  first  requiring  such  employee  to  pass 
an  examination  in  train  rules  and  undergo  a satisfactory  eye 
and  ear  test  by  a competent  examiner?  A.  Yes. 
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4.  Did  the  plaintiff  suffer  the  damage  complained  of  thereby  ? 
A.  Yes. 

5.  Did  the  deceased  come  to  his  death  by  reason  of  the  de- 
fendants operating  the  railway  by  a negligent  system?  A.  Yes. 

6.  If  so,  what  was  the  negligent  system?  A.  By  allowing 
Weymark  to  operate  snow-plough  train  without  having  passed 
the  eye  and  ear  test. 

7.  Might  the  deceased  Gilbert  Jones  have  avoided  the  acci- 
dent by  the  exercise  of  reasonable  care  ? A.  No. 

And  the  jury  assessed  the  damages  at  $6,000,  for  which  sum 
judgment  was  given  in  favour  of  the  plaintiff  with  costs. 


C.  A. 

1912 

Jones 

v. 

Canadian 
Pacific 
R.W.  Co. 


January  19,  1912.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

7.  F.  Hellmuth,  K.C.,  and  Angus  MacMurchy , K.C.,  for  the 
appellants. 

Sir  George  C.  Gibbons , K.C.,  for  the  plaintiff,  the  respondent. 


June  18,  1912.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  J.A. : — There  was,  in  my  opinion,  a mistrial  of  this 
case : it  was  not  presented  to  the  jury  as  it  should  have  been ; and, 
consequently,  the  jury’s  findings  are  inconclusive.  No  objec- 
tion was  made,  on  either  side,  in  this  respect;  and  so  it  may 
fairly  be  said,  as  it  was  in  the  plaintiff’s  behalf,  that  the  verdict 
ought  to  be  sustained,  and  held  to  be  sufficient  to  support  a 
judgment  in  the  plaintiff’s  favour,  if,  in  any  way,  reasonably  it 
can.  But  I am  unable  to  find  any  such  way;  or  to  understand 
how  anything  more  can  be  done  for  the  plaintiff  than  to  direct 
a new  trial,  if  she  remain  unwilling  to  accept  the  judgment 
which  the  defendants  are  willing  she  should  have. 

Liability  under  the  Workmen’s  Compensation  for  Injuries 
enactments  is  admitted  by  the  defendants ; and  was,  I think,  con- 
clusively proved  through  the  negligence  of  the  engineer  in 
charge  of  the  locomotive  engine  which  was  propelling  the  train. 
Although  signals  had  been  regularly  given  by  the  signalman  on 
the  snow-plough  until  the  first  highway  level  crossing  after  pass- 
ing Schaw  station  was  passed,  no  signal  of  any  character  came 
from  the  snow-plough  from  that  on  until  the  accident ; none  for 
any  other  of  the  level  highway  crossings ; none  though  the  train 


334 


ONTARIO  LAW  REPORTS. 


VOL. 


C.  A. 
1912 

Jones 

v. 

Canadian 
Pacific 
R.W.  Co. 

Meredith,  J.A. 


ran  through  McRae  station ; and  none  for  Guelph  Junction  sta- 
tion, though  the  train  had  passed  both  distant  and  near  sema- 
phores, and  was  in  the  station-yard  when  the  accident  occurred. 

Failing  to  get  from  time  to  time  the  signals  which  should  have 
come  from  the  snow-plough,  what  possible  excuse  can  the  en- 
gineer, or  indeed  the  conductor,  have  for  forging  ahead  over  level 
crossings,  past  one  stopping-place,  and  into  the  yard  of  the  next, 
without  making  the  least  effort  to  learn  the  cause  of  such  obvious 
and  dangerous  failure  to  give  the  necessary  warnings  of  the  ap- 
proach of  the  train,  a train  not  running  on  1 ‘ schedule  time,” 
and  a snow-plough  train  at  that  ? The  engineer  must  have  known 
that  something  was  wrong:  that  there  should  have  been  signals 
from  time  to  time ; even  if  he  were  blind,  he  must  have  known 
that.  The  difficulty  which  the  findings  occasion  are  primarily 
the  result  of  insufficient  questions;  the  jury  were  not  asked 
whose  negligence  was  the  proximate  cause  of  the  disaster.  No 
just  judgment  can  be  given,  in  the  plaintiff’s  favour  at  all 
events,  until  the  real  cause  of  the  accident  has  been  found.  If 
it  were,  as  the  defendants  admit,  the  negligence  of  the  engineer, 
the  damages  awarded  by  the  jury  must  be  reduced;  if  it  were 
negligence  on  the  part  of  the  signalman,  not  arising  from  de- 
fective hearing  or  eyesight,  a nice  question  would  arise  as  to  the 
measure  of  such  damages — whether  they  are  limited  under  the 
enactments  I have  mentioned  or  not — if  the  plaintiff  would  be 
entitled  to  any. 

It  may  be  that  the  crucial  question  was  avoided  in  the  fear 
that  it  might  involve  a finding  under  which  the  plaintiff  would  be 
limited  to  damages  under  these  enactments;  but,  whether  so  or 
not,  this  case  is  another  one  illustrating  the  need  for  conformity 
with  the  usual  questions  aimed  at  eliciting  all  the  material  facts, 
irrespective  of  what  the  legal  result  of  the  whole  truth  may  be. 

The  jury  were  evidently  under  the  impression  that  the  em- 
ployment of  an  unqualified  signalman  made  the  defendants 
answerable  for  all  the  mishaps  of  the  train  arising  in  any  way 
from  want  of  proper  signals  from  him;  a view  which,  instead 
of  being  dispelled,  may,  I fear,  have  had  some  sort  of  encourage- 
ment from  the  trial  Judge,  his  charge  upon  the  more  vital  part 
of  it  being  in  these  words:  “As  I understood  the  argument  of 
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the  defence  upon  that  point,  it  was  suggested  that,  even  although 
there  might  be  (he  did  not  admit  that  there  was)  a breach  of 
that  rule,  yet  it  was  not  the  breach  of  that  rule  which  caused  the 
injury  which  caused  the  death;  that  the  death  was  not  the 
natural  result,  was  not  the  proximate  cause.  Well,  that  is  for 
you  to  say.  Should  that  train  have  been  sent  out  at  all,  if  you 
find  it  was  not  under  competent  management  ? Should  they 
have  directed  or  permitted  Jones  to  go  out  with  that  train,  if  it 
was  not  properly  manned?  Did  it  devolve  upon  them.  If  they 
chose  to  disregard  the  order  of  the  Board,  to  see  that  no  accident 
should  occur?  Did  they  not,  in  fact,  assume  the  risk  of  a safe 
conveyance  of  their  servant,  if  they  chose  to  disregard  the  order 
of  the  Board  which  directed  what  was  to  be  done  for  that 
safety  ? ’ ’ 

That,  I have  no  doubt,  contains  a good  deal  of  misdirection, 
and  misdirection  which  has  a bearing  upon  the  question  of  a 
new  trial,  even  though  misdirection  not  objected  to. 

The  jury  ought  to  have  been  plainly  told  that  a mere  breach 
of  the  rule  did  not  give  a right  of  action  under  it,  that  there 
must  not  only  be  a breach  of  the  rule,  but  also  injury  flowing 
from  it,  to  give  a right  of  action  such  as  this.  They  ought  to  have 
been  plainly  told,  if  they  were  told  anything  upon  the  subject, 
that,  unless  the  accident  was  caused  by  the  incapacity  or  negli- 
gence of  the  signalman,  the  plaintiff  had  no  right  of  action  under 
the  rule. 

The  jury  did  not  find  that  the  accident  was  caused  by  any 
such  incapacity  or  negligence ; and  so  the  verdict,  which  is  based 
upon  the  rule  alone,  cannot  stand.  I cannot  think  that  they 
meant  to  find  that  either  the  hearing  or  sight  of  the  signalman 
was  defective;  but,  if  they  did,  there  was  no  evidence  upon  which 
reasonable  men  could  so  find.  They  make  no  distinction  between 
sight  and  hearing ; the  ear  test  is  as  prominent  in  their  findings 
as  the  eye  test ; and  yet  it  is  very  plain  that  the  signalman  was 
not  deaf ; if  he  had  been,  all  who  came  in  contact  with  him  would 
have  known  it ; and  it  is  also  obvious  that  defective  hearing  could 
not  have  had  anything  to  do  with  the  accident.  But  it  was 
argued  that  the  man  may  have  been  colour-blind;  if  he  were, 
some  attempt  at  least  should  have  been  made  to  prove  it ; it  is 
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not  very  likely  that  it  could  have  existed  in  a railway  servant 
without  some  one  knowing  something  about  it  in  some  way — his 
wife,  his  relatives,  and  his  fellow-workmen ; the  examination 
which  he  did  pass  is  opposed  to  any  such  notion;  so,  too,  as  to 
colour-blindness  being  the  cause  of  the  accident;  colour-blind- 
ness would  not  have  prevented  his  seeing  the  colourless  high- 
way, the  semaphores,  switches,  and  buildings,  all  calling  (under 
some  parliamentary  enactment)  for  a signal  which  was  not 
given.  Colour-blind  or  not,  he  could  have  seen  the  semaphores ; 
and,  no  matter  what  he  might  have  deemed  the  colour  of  their 
lamps,  it  was  equally  his  duty  to  signal  the  approach  to  Guelph 
Junction  station.  Whatever,  then,  may  have  been  the  cause  of 
silence  at  these' points,  and  at  the  highways,  it  was  not  colour- 
blindness. So  that  in  these  two  respects  there  was  not  only  no 
reasonable  evidence,  but,  in  my  opinion,  not  a scintilla  of  evi- 
dence. 

If  there  had  been  any  reasonable  evidence  that  colour-blind- 
ness was  the  cause  of  the  accident,  and  if  the  jury  had  found  that 
it  did  cause  it,  the  judgment  in  the  plaintiff’s  favour — subject 
to  any  question  as  to  excessive  damage — ought  to  stand ; whilst, 
if  there  were  reasonable  evidence  that  the  accident  was  caused 
by  some  negligence  of  the  signalman,  apart  from  any  want  of 
qualification  required  by  the  rule,  and  if  the  jury  had  found 
that  it  was  so  caused,  the  question  would  arise  whether  the  plain- 
tiff’s  damages — if  entitled  to  any — should  be  limited,  under  the 
enactments  I have  mentioned,  or  not ; a question  better  not  dealt 
with  until  it  necessarily  arises.  But  neither  is  the  case. 

Upon  the  whole  evidence,  it  might  reasonably  be  found  that 
the  accident  was  not  caused  by  any  want  of  qualification  or  neg- 
ligence on  the  part  of  the  signalman;  and  in  that  case  the  de- 
fendants’ liability  would  be  limited,  because,  as  the  defendants 
admit,  the  accident  was  caused,  not  by  any  breach  of  the  rule, 
which,  it  is  admitted,  has  the  effect  of  an  enactment,  but  by  the 
negligence  of  the  engineer,  a fellow- workman  in  common  employ- 
ment with  the  man  in  respect  of  whose  death  this  action  is 
brought. 

It  is  quite  within  the  range  of  possibility,  if  not  extremely 
probable,  that  the  failure  to  signal  after  the  last  of  the  series 
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of  signals,  duly  given  from  Woodstock  to  the  first  highway  after 
passing  Schaw,  was  caused  by  some  injury  to,  or  displacement 
of,  the  signal] ing  machinery,  which  the  signalman  had  not 
power  to  correct,  or  indeed  may  possibly  not  have  known  of, 
on  account  of  the  noise  of  the  snow-plough  in  which  he  was 
cooped  up ; or  it  may  be  by  reason  of  some  accident  or  illness 
suddenly  incapacitating  the  man;  things  which  shew  the  gross 
want  of  care  on  the  part  of  him  who  had  control  of  the  motive 
power  of  the  train  in  the  engine,  as  well  as  of  the  conductor  of 
the  train. 

The  plaintiff,  having  failed  to  establish  a claim  at  common 
law,  as  it  is  called,  might,  in  strictness,  have  her  action  dis- 
missed if  she  refuse  to  accept — as  she  does — the  offer  of  judg- 
ment under  the  Workmen’s  Compensation  for  Injuries  Act; 
but  that  would  be  a harsh  method  of  procedure ; for  the  Court, 
as  well  as  the  parties,  is  to  blame  for  the  failure  to  elicit  at  the 
trial  all  the  facts  needful  for  a consideration  of  the  plaintiff’s 
claim  in  all  its  aspects. 

I would,  therefore,  allow  the  appeal ; and  direct  a new  trial. 
The  plaintiff  should  pay  the  costs  of  this  appeal  in  any  event : 
the  other  costs  wasted  may  not  unfairly  be  costs  in  the  action. 

The  plaintiff  appealed  and  the  defendants  cross-appealed 
to  the  Judicial  Committee  of  the  Privy  Council  from  the  judg- 
ment of  the  Court  of  Appeal  for  Ontario. 

The  appeal  and  cross-appeal  were  heard  by  a Board  composed 
of  Lord  Atkinson,  Lord  Shaw,  and  Lord  Moulton. 

Sir  George  Gibbons , K.C.,  and  G.  S.  Gibbons,  for  the  plain- 
tiff. 

Sir  Robert  Finlanj,  K.C.,  Angus  MacMurchy,  K.C.,  and 
Geoffrey  Lawrence , for  the  defendants. 

August  1,  1913.  The  judgment  of  the  Board  was  delivered 
by  Lord  Atkinson  : — This  is  an  appeal  and  cross-appeal 
from  a judgment  of  the  Court  of  Appeal  for  Ontario, 
dated  the  18th  June,  1912,  setting  aside  the  verdict  of 
a jury  and  the  judgment  of  the  High  Court  of  Justice  for 
Ontario  entered  on  the  24th  November,  1911,  and  directing  that 
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there  should  be  a new  trial  of  the  action,  or  that,  in  the  event 
of  the  plaintiff  accepting  the  sum  of  $2,000  paid  into  Court  by 
the  defendants,  judgment  be  entered  for  the  plaintiff  for  that 
sum. 

The  action  was  brought  by  the  plaintiff,  as  administratrix 
of  the  estate  of  Gilbert  Jones,  deceased,  for  damages  under  the 
Ontario  statute  (R.S.O.  1897,  eh.  166)  corresponding  to  the 
Fatal  Accidents  Act  in  England,  in  respect  of  the  death  of  the 
sand  Gilbert  Jones,  who  was,  on  the  14th  February,  1911,  killed 
in  a collision  at  Guelph  Junction  between  a snow-plough  belong- 
ing to  the  defendants  and  a train  belonging  to  the  defendants 
which  was  standing  in  a siding  at  the  said  junction.  A claim 
was  also  made  under  the  Ontario  Workmen’s  Compensation  for 
Injuries  Act,  liability  for  which  was  admitted. 

This  snow-plough  is  used  to  clear  the  railway  line  of  snow. 
It  is  a high  truck  or  waggon  furnished  in  front  with  metal 
scrapers,  which  can  be  raised  or  lowered  by  mechanism  worked 
from  the  inside,  and  is  also  furnished  with  two  wings,  one  on 
each  side,  which  can  by  a similar  mechanism  be  spread  out  or 
folded  to  the  sides  of  the  waggon  as  required.  The  function  of 
the  scraper  is  to  lift  the  snow  off  the  ground;  the  function  of 
the  wings  is  to  throw  it,  when  raised,  off  the  track.  The  plough 
is  built  with  a cupola,  as  it  is  styled,  on  its  roof,  in  which 
windows  are  fitted  both  at  the  front  and  at  the  sides,  through 
which  the  person  in  the  cupola  can  get  a clear  view  of  what  is 
in  front  and  at  the  sides  of  the  lines  of  the  railway.  The  plough 
is  also  connected  by  a cord  with  the  engine,  by  which  the  steam 
whistle  on  the  engine  can  be  sounded.  The  plough  placed  in 
front  of  the  train  is  pushed  from  behind  by  a locomotive  engine, 
and  can  be  driven  at  a rate  of  20  miles  an  hour  or  more. 

On  the  14th  February,  1911,  a train  consisting  of  a snow- 
plough  in  front,  an  engine  next,  and  a caboose  or  car  used  by 
the  conductor  and  brakesman  behind,  was  sent  out. 

An  order,  called  a train  order,  was  issued  by  the  proper 
officials,  and  was  read  by  the  conductor,  engine-driver,  and  a 
man  named  Weymark,  who  travelled  in  the  plough  with  Gilbert 
Jones,  the  deceased,  to  the  effect  that  the  train  was  to  proceed 
from  the  city  of  London  to  Guelph  Junction,  and  there  meet 
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certain  trains.  It  did  so.  One  at  least  of  the  expected  trains 
had  arrived  at  G-uelph  Junction  before  this  snow-plough  train. 

The  proper  semaphore  red  light  signals,  home  and  distance, 
were  properly  set  at  Guelph  Junction  station,  some  time  before 
the  arrival  of  the  snow-plough  train,  but,  in  entire  disregard  of 
them,  it  steamed  into  the  station  and  collided  with  one  of  the 
trains  it  was  to  meet  there,  the  latter  being  at  the  time  engaged 
in  getting  from  the  main  line  into  a siding.  In  this  collision 
Weymark  and  Jones  were  both  killed.  An  accident  of  this  kind 
suggests  the  greatest  want  of  skill  or  the  utmost  negligence  in 
the  working  and  management  of  this  plough  train.  The  em- 
ployee whose  duty  it  was  to  look  out  for  the  signals  ahead,  and 
to  draw  the  necessary  conclusions  from  them,  if  observed,  was 
either  incapable  of  seeing  them,  or  of  drawing  those  conclusions 
from  them  if  seen,  or  of  taking  the  necessary  action  to  secure 
the  safe  arrival  of  this  train  at  its  destination,  or,  being  pos- 
sessed of  the  skill,  knowledge,  and  experience  sufficient  to  enable 
him  to  discharge  these  various  duties,  he  negligently  omitted  to 
perform  them.  Now,  the  defendant  company  gave  no  evidence 
at  the  trial. 

The  statement  of  claim  bases  the  plaintiff’s  right  to  recover 
on  the  violation  by  the  company  of  a statutory  duty  imposed 
upon  them,  namely,  by  putting  in  charge  of  this  plough,  one 
Henry  Weymark,  who  was  merely  a section  foreman,  or,  as  he 
would  be  styled  in  this  country,  a linesman,  i.e.,  one  whose 
business  it  was  to  see  to  the  keeping  in  order  of  a portion  or 
portions  of  the  permanent  way,  and  who  had  not  passed  the 
examination  or  submitted  to  the  test  required  by  the  5th  of  the 
orders  of  the  Board  of  the  Railway  Commissioners  of  Canada 
of  the  9th  November,  1910,  to  be  passed  by  and  submitted  to 
every  person  whom  the  defendant  company  should  permit  to 
‘ ‘ engage  in  the  operation  of  trains  or  handle  train  orders.  ’ ’ 

The  driver  of  the  engine  of  the  plough  train,  the  conductor 
of  that  train,  Charles  Kelleher,  the  conductor  of  the  train  with 
which  the  plough  train  collided,  Arthur  Kelly,  and  the  brakes- 
man of  this  latter  train,  were  all  examined  as  witnesses  on  behalf 
of  the  plaintiff. 

By  their  evidence  the  following  facts  were  proved.  That 
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the  plough  is  as  high  as  the  engine;  that  it  to  a great  extent 
blocks  the  view  ahead  of  the  engine-driver  and  fireman;  that 
from  Woodstock,  a station  on  the  line  between  the  city  of 
London  and  Guelph  Junction,  there  was  snow  on  the  line ; that 
from  that  station  the  plough  was  throwing  out  snow  as  it  moved 
along ; that  the  engine-driver ’s  view  in  front  was  thereby  entirely 
obscured ; that  he  could  not  see  ahead  at  all ; that  he  was  obliged 
to  control  and  work  his  train  by  the  whistles  sounded  by  the 
men  in  the  plough ; that  W eymark  was  in  charge  of  the  plough ; 
that  it  was  his  (Weymark’s)  duty  to  whistle  when  approaching 
a level  crossing  or  a station;  that  he,  Weymark,  and  his  assis- 
tant, Jones,  were  the  only  officials  on  the  train  who  could  see 
ahead;  that  the  driver  relied  upon  Weymark  to  give  the  proper 
whistles;  that  from  a crossing  half  a mile  beyond  a station 
named  Schaw,  six  miles  distant  from  the  place  of  collision, 
Weymark  gave  no  whistle,  made  no  communication  of  any  kind 
to  the  engine-driver,  though  apparently  he  had  duly  Whistled 
about  half  a mile  away  from  that  station  as  he  was  approaching 
it,  and  had  also  apparently  whistled  properly  up  to  other 
points;  that  it  was  Weymark’s  duty  to  whistle  a long  whistle  a 
mile  from  each  station  and  a quarter  of  a mile  from  level  cross- 
ings; that  Weller,  the  engine-driver,  slackened  down  his  speed 
to  12  miles  an  hour  when  he  thought  he  was  approaching 
Guelph  Junction,  but  that  he  could  not  judge  how  fast  he  was 
going  in  a storm  like  that  which  prevailed  at  the  time ; and  that 
he  was  waiting  for  Weymark  to  give  the  signal  to  stop. 

The  collision  took  place  about  7.10  to  7.15.  The  general 
train  rules  of  the  company  were  put  in  evidence.  There  was 
no  evidence  given  that  Weymark  had  ever  had  charge  of  a 
plough  before,  or  ever  had  even  travelled  in  one. 

The  order  of  the  Railway  Commissioners  runs  as  follows: 
“No  railway  company  shall  permit  any  employee  to  engage  in 
the  operation  of  trains,  or  handle  train  orders,  without  first 
requiring  such  employee  to  pass  an  examination  on  train  rules 
and  undergo  a satisfactory  eye  and  ear  test  by  a competent 
examiner.  ’ ’ 

It  was  not  suggested  that  the  Commissioners  had  not  juris- 
diction to  make  this  order,  or  that  it  had  been  complied  with 
in  Weymark’s  case. 
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The  427th  section  of  the  Canadian  Railway  Act,  R.S.C.  1906, 
ch.  37,  provides  as  follows:  “Any  company,  or  any  director  or 
officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person, 
acting  for  or  employed  by  such  company,  that  does,  causes  or 
permits  to  be  done,  any  matter,  act  or  thing  contrary  to  the 
provisions  of  this  or  the  special  Act,  or  to  the  orders  or  direc- 
tions of  the  Governor  in  Council,  or  of  the  Minister,  or  of  the 
Board,  made  under  this  Act,  or  omits  to  do  any  matter,  act  or 
thing,  thereby  required  to  be  done  on  the  part  of  any  such 
company,  or  person,  shall,  if  no  other  penalty  is  provided  in 
this  or  the  special  Act  for  any  such  act  or  omission,  be  liable 
for  each  such  offence  to  a penalty  of  not  less  than  $20,  and  not 
more  than  $5,000,  in  the  discretion  of  the  Court  ^before  which 
the  same  is  recoverable.  2.  Such  company,  director,  officer,  re- 
ceiver, trustee,  lessee,  agent  or  person  shall  also,  in  any  case,  in 
addition  to  any  such  penalty,  be  liable  to  any  person  injured  by 
any  such  act  or  omission  for  the  full  amount  of  damages  sus- 
tained thereby.” 

The  company  whose  officers  permit  any  employee  not  qual- 
ified in  the  way  prescribed  to  do  the  work  such  as  Weymark 
was  put  to,  i.e.y  to  engage  in  the  operation  or  working  of  a 
train,  is  thus  made  liable  in  damages  to  any  person  injured  by 
their  breach  of  this  statutory  duty. 

The  defendant  company  in  the  present  case  did  not  rely  upon 
any  contributory  negligence  on  Jones’s  part.  And  it  does  not 
appear  to  their  Lordships  that  they  could,  even  apart  from  the 
above-mentioned  provision  of  the  Railway  Act,  have  relied 
upon  the  fact  that  Weymark  and  Jones  were  fellow-servants, 
since  Weymark  was  placed  in  the  position  he  held  in  breach  of 
the  employer ’s  clear  statutory  duty,  and  the  breach  of  such  duty 
by  an  employer  is  not  one  of  the  risks  which  a servant  can  be 
assumed  to  undertake  to  run  when  he  enters  that  employer’s 
service. 

Lord  Watson  in  Johnson  v.  Lindsay  & Co.,  [1891]  A.C. 
371,  at  p.  382,  states  the  general  common  law  principle  thus: 
“The  immunity  extended  to  a master  in  the  case  of  injuries 
caused  to  each  other  by  his  servants  whilst  they  are  working 
for  him  to  a common  end  is  an  exception  from  the  general  rule, 
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and  rests  upon  an  implied  undertaking  by  the  servant  to  bear 
the  risks  arising  from  the  possible  negligence  of  a fellow-servant 
who  has  been  selected  with  due  care  by  his  master/ ’ 

It  is  difficult  to  see  on  what  principle  a servant  can  be  said 
to  be  selected  with  due  care  by  his  master  when  the  master, 
in  defiance  of  a positive  statutory  prohibition,  selects  for  a par- 
ticular work  a servant  whose  fitness  for  that  work  has  never 
been  ascertained  in  the  manner  prescribed. 


Moreover,  there  is  an  entire  absence  in  this  case  of  all  evi- 
dence to  shew  that  Weymark  was  in  fact  fitted  to  discharge  the 
duties  he  was  put  to  discharge,  or  was  ever  considered  so  to  be 
by  any  responsible  official  of  the  company.  It  is  not  at  all  the 
case  of  a servant  of  proved  and  known  efficiency  for  a particular 
work  being  selected  to  do  that  work  without  having  passed  a 
test  which  his  employers  knew,  or  bond  fide  and  reasonably 
believed,  he  could  pass.  Not  at  all.  The  defendant  company 
abstained  from  giving  any  evidence  to  that  effect.  They  took 
that  course,  no  doubt,  for  good  reason,  but  they  must  bear  the 
consequences. 

The  principle  upon  which  the  cases  of  Groves  v.  Lord  Wim- 
borne,  [1898]  2 Q.B.  402,  David  v.  Britannic  Merthyr  Coal  Co ., 
[1909]  2 K.B.  146,  and  Butler  v.  Fife  Coal  Co.  Limited,  [1912] 
A.C.  149,  were  decided,  applies,  in  their  Lordships’  view,  to  the 
present  case.  In  the  first-mentioned  of  these  cases  it  was  held 
that  the  doctrine  of  common  employment  does  not  apply  where 
a statutory  duty  is  violated  by  the  employers.  In  the  second, 
the  Master  of  the  Rolls,  at  p.  152,  says:  “But,  on  the  other 
hand,  a master  is  liable  to  his  servant  for  the  consequences  of 
an  accident  caused  to  that  servant  by  the  breach  of  a statutory 
duty  imposed  directly  and  absolutely  upon  the  master,  and  the 
master  cannot  shelter  himself  behind  another  servant  to  whom 
he  has  delegated  the  performance  of  the  duty.  In  such  a case 
the  negligence  is  the  master’s  negligence,  and  the  doctrine  of 
common  employment  has  no  application.”  And  at  p.  157, 
Moulton,  L.J.,  as  he  then  was,  says:  “The  risk  of  an  employer 
failing  to  perform  a statutory  duty  incumbent  upon  him  seems 
to  me  to  be  clearly  not  a risk  that  can  be  considered  one  of 
those  which  the  workman  must  be  assumed  to  have  accepted. 
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On  the  contrary,  he  in  his  position  as  a member  of  the  public 
has  a right  to  assume  that  his  employer  will  fulfil  the  duties 
which  the  statutes  impose  upon  him.  But  we  are  not  left  to 
decide  this  question  only  as  a matter  of  principle.  There  is 
clear  authority  to  the  same  effect.  In  the  case  of  Groves  v. 
Lord  Wimborne  this  'Court  decided  that  the  defence  of  common 
employment  is  not  applicable  in  a case  where  injury  has  been 
caused  to  a servant  by  the  breach  of  a duty  imposed  on  the 
master.  ’ ’ And  in  the  last  case  of  the  three,  Lords  Kinnear  and 
Shaw,  at  pp.  160,  162,  and  174  of  the  report,  expressly  approved 
of  the  decision  in  the  last-mentioned  case,  and  Lord  Loreburn 
apparently  concurred  with  them.  Indeed  it  appears  to  their 
Lordships  that  the  above-mentioned  decisions  on  this  point  are 
but  applications  of  the  principle  laid  down  in  1856  by  the  then 
Lord  Chancellor  and  approved  of  by  the'  other  noble  Lords  in 
the  House  of  Lords  in  the  case  of  Bartonshill  Coal  Co.  v.  Reid 
(1856),  3 Macq.  H.L.  266,  at  p.  276,  in  these  words:  “With 
reference  to  the  law  of  England,  I think  it  has  been  completely 
settled  that  in  respect  of  injuries  occasioned  to  one  of  several 
workmen  engaged  in  a common  work  (and  I know  of  no  dis- 
tinction, whether  the  work  be  dangerous  or  not  dangerous),  the 
master  is  not  responsible  if  he  has  taken  proper  precautions  to 
have  proper  machinery  and  proper  servants  employed.” 

Such  being  the  position  and  rights  of  Jones,  the  deceased, 
and  such  the  evidence  in  the  case,  the  learned  Judge  who  pre- 
sided at  the  trial  left  to  the  jury  the  following  questions,  and 
received  from  them  the  following  replies: — 

1.  Were  the  defendants  guilty  of  negligence  that  caused 
the  death  of  Gilbert  Jones?  A.  Yes. 

2.  If  so,  what  was  the  negligence  ? A.  By  not  having  a com- 
petent employee  in  charge  of  snow-plough  train. 

3.  Did  the  defendants  permit  Weymark  to  engage  in  the 
operation  of  the  train  on  which  Jones  was  when  he  came  to 
his  death,  without  first  requiring  such  employee  to  pass  an 
examination  in  train  rules  and  undergo  a satisfactory  eye  and 
ear  test  by  a competent  examiner?  A.  Yes. 

4.  Did  the  plaintiff  suffer  the  damage  complained  of  there- 
by? A.  Yes. 
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5.  Did  the  deceased  come  to  his  death  hy  reason  of  the  defen- 
dants operating  the  railway  by  a negligent  system?  A.  Yes. 

6.  If  so,  what  was  the  negligent  system?  A.  By  allowing 
Weymark  to  operate  snow-plough  train  without  having  passed 
the  eye  and  ear  test. 

7.  Might  the  deceased  Gilbert  Jones  have  avoided  the  acci- 
dent by  the  exercise  of  reasonable  care?  A.  No. 

8.  At  what  sum  do  you  assess  the  damages  ? A.  $6,000. 

(a)  To  the  widow  $3,500. 

(b)  To  the  daughter  $500. 

(c)  To  the  son  $2,000. 

The  learned  Judge,  accordingly,  on  the  3rd  October,  1911, 
gave  judgment  for  the  plaintiff  in  accordance  with  the  finding  of 
the  jury. 

The  respondents,  with  the  consent  of  the  plaintiff,  appealed 
direct  to  the  Court  of  Appeal  for  Ontario,  and  by  the  judgment 
appealed  from  the  latter  Court  set  aside  the  judgment  of  the 
trial  Judge  on  the  ground  of  misdirection  and  ordered  a new 
trial,  on  the  terms,  however,  that,  if  the  plaintiff  would  accept 
the  sum  of  $2,000  paid  into  Court  to  the  credit  of  the  action, 
and  if  the  company  did  not  object  thereto,  judgment  should 
be  entered  for  the  plaintiff  for  that  sum. 

The  misdirection  relied  upon  by  the  Court  of  Appeal  is,  as 
stated  by  Mr.  Justice  Meredith,  this,  that  the  jury  were  not 
told,  as  they  should  have  been,  that  the  mere  breach  of  the  rule 
or  order  of  the  Commissioners  did  not  give  a right  of  action, 
that  injury  must  flow  from  that  breach  to  give  such  a right, 
and  that  unless  the  injury  was  caused  by  the  incapacity  or 
negligence  of  the  signalman  the  plaintiff  had  no  right  of  action; 
and  again  he  says:  “Upon  the  whole  evidence,  it  might  reason- 
ably be  found  that  the  accident  was  not  caused  by  any  want 
of  qualification  or  negligence  on  the  part  of  the  signalman ; and 
in  that  case  the  defendants’  liability  would  be  limited,  because, 
as  the  defendants  admit,  the  accident  was  caused,  not  by  any 
breach  of  the  rule,  which,  it  is  admitted,  has  the  effect  of  an 
enactment,  but  by  the  negligence  of  the  engineer,  a fellow-work- 
man  in  common  employment  with  the  man  in  rpspect  of  whose 
death  this  action  is  brought.” 
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No  doubt,  the  learned  trial  Judge  did  make  to  the  jury  the 
remarks  quoted  in  the  judgment  of  Mr.  Justice  Meredith,  but 
the  later  learned  Judge  omits  to  notice  that  earlier  in  the  learned 
trial  Judge’s  summing  up  he  had  addressed  to  the  jury  the  fol- 
lowing words:  “I  must  tell  you  that  the  company  would  not  be 
liable  for  the  death  of  this  person  while  in  their  employ,  unless 
they  had  neglected  some  duty  owing  to  him  by  reason  of  which 
the  death  was  caused,  that  is,  negligence  upon  their  part.” 

It  appears  to  their  Lordships  that  this  is  a clear  statement 
that  the  violation  by  the  defendants  of  their  statutory  duty 
would  not  entitle  the  plaintiff  to  recover  unless  the  injury  to 
the  plaintiff  followed  from  that  breach,  that  is,  that  the  breach 
of  the  statutory  duty  was  either  the  sole  effective  cause  of  the 
injury,  or  was  so  connected  with  it  as  to  have  materially  con- 
tributed to  it. 

Again,  the  learned  trial  Judge  put  to  the  jury  the  question : 
“Has  there  been  a breach  of  that  rule?  Has  that  breach 
resulted  in  the  death  of  Jones?”  And  again  the  learned  Judge 
said : ‘ ‘ The  different  questions  are  put  in  order  to  bring  out 
your  views,  as  far  as  they  can  be  brought  out,  as  to  what  was  the 
cause  of  the  death  of  this  man,  and  what  was  the  negligence 
(if  any)  on  the  part  of  the  company,  and  whether  that  negli- 
gence resulted  in  the  death.” 

Thus  the  learned  trial  Judge  has  in  effect  told  the  jury 
what  Mr.  Justice  Meredith  says  he  ought  to  have  told  them. 
If  the  charge  of  the  learned  Judge  be  taken  as  a whole,  as  it 
ought  to  be  ( Clark  v.  Molyneux  (187?),  3 Q.B.D.  237,  243), 
and  its  general  meaning  and  effect  be  judged  of  when  so  taken, 
their  Lordships  think  that  the  jury  were  not  left  under  any 
erroneous  impression  whatever  as  to  the  real  nature  of  the 
issues  they  had  to  determine,  or  at  all  led  to  think  that  they 
were  entitled  to  find  for  the  plaintiff  unless  they  were  of  opinion 
that  the  negligence  of  the  defendants  in  employing  Weymark 
for  the  work  he  was  set  to  do  was  the  cause  of  the  death  of  Jones. 

They  are,  therefore,  of  opinion  that  the  order  directing  a 
new  trial  on  the  ground  of  misdirection  cannot  be  sustained. 

There  remains,  however,  the  much  more  difficult  question 
raised  by  the  cross-appeal  of  the  respondent  company,  namely, 
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whether  they  were  entitled  to  have  a verdict  entered  for  them 
on  the  ground  that  there  was  no  evidence  before  the  jury  upon 
which  they  could  reasonably  find  that  the  breach  by  the  company 
of  their  statutory  duty  caused,  in  the  sense  already  mentioned, 
the  death  of  the  deceased.  Many  conjectures  may,  no  doubt,  be 
indulged  in  as  to  how  it  came  about  that  neither  Weymark  nor 
Jones  sounded  the  whistle,  or  applied  the  brakes  they  had  at 
their  command,  or  made  any  communication  to  the  engine- 
driver,  but  disregarded  all  the  signals,  and  allowed  the  train 
to  steam  into  the  station  and  collide  with  one  of  the  trains 
awaiting  them.  But  is  not  the  most  probable  reason  this,  that 
Weymark  was  unskilled  in,  and  unfit  for,  and  without  any  ex- 
perience of,  the  difficult  work  he  was  set  to  do?  His  eyes  were 
in  truth  the  eyes  of  the  engine-driver  and  fireman.  These 
latter  might  as  well  have  been  actually  blind  for  all  that  their 
eyesight  enabled  them  to  see.  Weymark ’s  ordinary  occupation, 
repairing  the  permanent  way,  afforded  no  training  for  work  such 
as  this;  he  apparently  had  no  other  training,  at  least  no  other 
was  proved  to  have  been  undergone  by  him.  He  was  not  proved 
to  have  been  considered  in  any  way  fit  for  the  work.  He  was 
not  tested,  and  was  it  not  reasonable  for  a jury  to  have  believed 
that  he  was  not  tested  because  he  could  not  pass  the  test?  No 
reason  was  given  why  he  was  not  subjected  to  the  test. 

In  Ayles  v.  South  Eastern  RAV.  Co.  (1868),  L.R.  3 Ex.  146, 
a train  belonging  to  the  defendants  was,  while  stationary  out- 
side Cannon  street  station,  run  into  by  another  train.  Several 
railway  companies  had  running  powers  over  part  of  the  defen- 
dants’ line  at  which  the  collision  occurred.  There  was  no  proof 
as  to  whether  the  moving  train  belonged  to  or  was  under  the 
control  of  the  defendants,  but  it  was  urged  that  no  train  could 
pass  over  their  line  without  some  arrangement  with  them,  or 
by  their  authority  and  subject,  directly  or  indirectly,  to  their 
control.  It  was  held  that,  in  the  absence  of  evidence  to  the 
contrary,  it  must  be  held  that  the  train  which  caused  the  acci- 
dent belonged  to  or  was  under  the  control  of  the  defendants. 
Baron  Martin,  at  p.  149  of  the  report,  said:  The  collision  which 

did  take  place  ought  not  to  have  taken  place.  Then  what  is 
the  presumption  as  to  the  ownership  of  the  train  which  caused 


XXX.] 


ONTARIO  LAW  REPORTS. 


347 


the  mischief?  I think  the  jury  might  properly  say  that  it  was, 
in  the  absence  of  evidence  to  the  contrary,  under  the  control  of 
the  company  to  whom  the  line  belonged.  The  fact  is  not ‘ proved,  ’ 
perhaps,  but  ‘proof’  of  a fact  is  one  thing  and  ‘evidence’  of  it 
to  go  to  a jury  is  another.” 

In  Williams  v.  Great  Western  R.W.  Co.  (1874),  L.R.  9 Ex. 
157,  a child  of  tender  years  was  found  upon  a footpath  cross- 
ing a line  of  railway  on  the  level,  upon  which  footway  the  com- 
pany were  bound  by  statute  to  erect  gates  but  did  not  do  so, 
with  one  of  its  feet  severed  from  its  body  by  a passing  train. 
It  was  contended  that,  notwithstanding  the  negligence  of  the 
company  in  respect  of  not  erecting  the  gates,  this  negligence 
was  not  so  connected  with  the  accident  as  to  entitle  the  plain- 
tiff to  recover;  but  it  was  held  that,  though  there  were  many 
possibilities  as  to  how  the  accident  might  have  happened,  the 
negligence  was  so  reasonably  connected  with  it  as  to  allow  of  a 
jury  saying  that  it  did  in  fact  give  occasion  to  it ; and  that  the 
case  ought  therefore  to  have  been  left  to  the  jury. 

In  McArthur  v.  Dominion  Cartridge  Co.,  [1905]  A.C.  72,  the 
plaintiff  had  obtained  a verdict  against  the  defendants  for 
$5,000  damages  for  injury  sustained  by  him  while  in  the  defen- 
dants’ employment,  caused  by  an  explosion  of  an  automatic 
loading  machine  used  in  their  factory.  The  explosion  was  in- 
stantaneous, and  it  was  not  actually  proved  how  it  was  caused. 
Evidence  was  given  that  the  machine  had  many  times  failed  to 
work  properly,  that  cartridges  were  frequently  presented  in  a 
wrong  posture,  and  that  a blow  consequently  fell  sometimes  on 
the  side  of  the  cartridge  and  sometimes  on  the  metal  end  where 
the  percussion  cap  was  placed.  Lord  Macnaghten,  in  delivering 
the  judgment  of  the  Judicial  Committee  of  the  Privy  Council, 
reversing  a judgment  setting  aside  the  verdict,  said  (p.  76)  : “It 
seems  to  be  not  an  unreasonable  inference  from  the  facts  proved 
that  in  one  of  these  blows  that  failed  a percussion  cap  was 
ignited  and  so  caused  the  explosion.  There  was  no  other  reason- 
able explanation  of  the  mishap  when  once  it  was  established  to 
the  satisfaction  of  the  jury  that  the  injury  was  not  owing  to  any 
negligence  or  carelessness  on  the  part  of  the  operator.  ’ ’ 

In  Richard  Evans  & Co.  Limited  v.  Astley,  [1911]  A.C.  674, 
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a case  under  the  Workmen’s  Compensation  Act,  two  trains, 
both  belonging  to  the  appellants,  were  being  pushed  into  a sid- 
ing, had  passed  one  set  of  switches,  and  were  approaching 
another.  The  deceased  was  the  guard  or  brakesman  of  the 
hindermost;  he  was  stationed  in  a brake  truck.  This  truck 
was  in  touch  with,  but  was  not  coupled  to,  the  brakesman’s  van 
of  the  other.  It  was  easier  to  descend  from  the  van  than  from 
the  waggon.  The  guard  in  the  van  was  about  to  make  his  tea. 
The  deceased  endeavoured  to  clamber  from  his  truck  into  the 
van.  He  fell  and  was  killed.  There  was  no  evidence  whatever 
as  to  what  was  the  object  of  the  deceased  in  seeking  to  get  into 
the  guard’s  van.  It  was  suggested  that  it  might  have  been  to 
get  a cup  of  tea  from  the  guard,  who  was  about  to  make  his  tea, 
or  to  gossip  with  him,  or  it  might  possibly  have  been  to  descend 
on  to  the  line  to  hold  open  the  points  the  trains  were  approach- 
ing, as  it  might  have  been  his  turn  to  do  so,  the  other  guard 
having  admittedly  opened  the  other  points,  but  no  evidence  was 
given  as  to  whether  it  was  the  practice  for  guards  to  do  this 
work  alternately  as  suggested.  The  County  Court  Judge  drew 
from  these  facts  the  inference  that  this  last-mentioned  object 
was  the  object  of  the  deceased;  that  he  was,  therefore,  about  to  do 
his  master’s  work;  and  that,  consequently,  the  accident  arose 
out  of  his,  the  deceased’s,  employment.  The  case  of  Wakelin 
v.  London  and  South  Western  R.W.  Co.  (1886),  12  App.  Cas. 
41,  was  much  relied  upon,  but  it  was  held  by  the  Court  of  Appeal 
and  by  the  House  of  Lords  that  the  County  Court  Judge  was 
justified  as  a judge  of  fact  in  drawing  the  inference  he  had 
drawn,  and  that  there  was  evidence  sufficient  to  support  his 
finding.  Lord  Loreburn,  at  p.  678  of  the  report  in  the  former 
case,  says:  “It  is,  of  course,  impossible  to  lay  down  in  words 
any  scale  or  standard  by  which  you  can  measure  the  degree  of 
proof  which  will  suffice  to  support  a particular  conclusion  of 
fact.  The  applicant  must  prove  his  case.  This  does  not  mean 
that  he  must  demonstrate  his  case.  If  the  more  probable  con- 
clusion is  that  for  which  he  contends,  and  there  is  anything 
pointing  to  it,  then  there  is  evidence  for  a Court  to  act  upon. 
Any  conclusion  short  of  certainty  may  be  miscalled  conjecture 
or  surmise,  but  Courts,  like  individuals,  habitually  act  upon  a 
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balance  of  probabilities.  In  the  present  case,  the  theory  that 
this  man  climbed  upon  the  van  or  tried  to  do  so  for  his  own  pur- 
poses, whether  to  gossip  with  the  other  brakesman,  or  to  amuse 
himself,  seems  to  me  most  improbable.  The  theory  that  he 
meant  to  get  upon  the  van  because  in  a couple  of  minutes  the 
train  would  be  passing  the  points,  and  he  had  to  arrange  the 
points  and  would  save  time  by  alighting  where  the  points  were, 
and  could  conveniently  do  so  by  using  the  steps  which  were  on 
the  brakes  van,  whereas  there  were  none  on  the  truck,  seems 
to  me  very  probable.  ” 

Applying  the  principle  of  these  authorities,  which  could  be 
multiplied,  to  the  present  case,  their  Lordships  think  that  the 
reasonable  conclusion  to  draw  from  the  evidence  is  that  the 
flagrant  failure  of  Weymark  to  discharge  his  duty  on  this  occa- 
sion was  most  probably  due  to  his  want  of  skill,  knowledge,  or 
experience,  or  to  some  physical  incapacity  or  defect  which  the 
examination  or  test  prescribed  for  him  would  have  revealed. 
If  so,  this  failure  was  but  a natural  consequence  of  the  act 
of  the  company  in  setting  him,  such  as  he  was,  to  do  the  work 
actually  set  him  to  do;  and  that  their  action  in  that  respect 
was  either  the  sole  effective  cause  of  the  accident  or  a cause 
materially  contributing  to  it. 

Their  Lordships  are,  therefore,  of  opinion  that  there  was 
evidence  before  the  jury  from  which  they  could  have  reasonably 
drawn  the  conclusion  at  which  they  arrived ; that  the  case  could 
not  have  been  properly  withdrawn  from  them;  and  that,  there- 
fore, the  appeal  of  the  appellant  should  be  allowed  with  costs, 
and  the  cross-appeal  of  the  respondents  dismissed  with  costs; 
and  they  will  humbly  advise  His  Majesty  accordingly. 
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[APPELLATE  DIVISION.] 

Re  Ontario  Rank  Pension  Fund. 

Banks  and  Banking — Winding-up  of  Bank — Pension  Fund — Bank  Act,  R.S. 
C.  1906,  ch.  29,  sec.  18,  sub-sec.  2 — By-law  of  Bank  Authorising  Dir- 
ectors to  Establish  Fund — Sums  Voted  by  Shareholders  as  Contribu- 
tions-— Failure  of  Directors  to  Establish  Fund — Fund  Created  by  Con- 
tributions— Trust — Charitable  Trust — Cy-pres  Application  of  Fund — 
Assets  of  Bank  Insufficient  for  Creditors — Resort  to  Double  Liability 
of  Shareholders — Jurisdiction  of  Referee — Winding-up  Act,  secs.  22, 
133 — Action — Leave  of  Court — Parties — Attorney -General. 

By  a by-law  passed  by  the  shareholders  of  the  bank  at  the  annual  meet- 
ing in  1901,  pursuant  to  sec.  18,  sub-sec.  2,  of  the  Bank  Act,  R.S.C. 
1906,  ch.  29,  the  directors  were  authorised  to  establish  a pension  fund 
for  the  officers  and  employees  of  the  bank  and  their  families,  the  sum  of 
$5,000  was  granted  to  the  fund,  and  the  directors  were  empowered  to 
contribute  that  sum  out  of  the  funds  of  the  bank,  and  were  also  em- 
powered to  pass  rules  for  the  organisation  and  regulation  of  the  fund, 
the  amount  of  deduction  from  the  salaries'  of  officers  and  employees  to 
be  paid  to  the  credit  of  the  fund,  the  amount  of  pensions  to  be  granted, 
etc.;  and  each  year  from  1902  to  1906  inclusive,  the  shareholders,  by  re- 
solution, granted  $5,000  to  the  “Officers’  Pension  Fund  of  the  Ontario 
Bank.”  An  account  was  opened  in  the  books  of  the  bank  headed  “Offi- 
cers’ Pension  Fund,”  in  which  the  yearly  grants,  aggregating  $30,000, 
were  entered.  The  bank  suspended  payment  in  1906.  On  the  30th 
November,  1907,  the  $30,000  was  transferred  on  the  books  of  the  bank 
to  deficit  account.  Except  as  above  stated,  nothing  was  done  in  regard 
to  the  establishment  of  a pension  fund;  no  contributions  were  made  by 
officers  or  employees,  and  no  pensions  were  paid:  — 

Held,  that  by  what  was  done  a pension  fund  had  not  been  established;  no 
trust  was  intended  to  be  created  and  no  pension  fund  to  be  established 
until  the  directors  should  have  determined  to  establish  the  fund. 

Sinnett  v.  Herbert  (1871),  L.B.  12  Eq.  201,  206,  referred  to. 

Held,  also,  assuming  that  the  fund  existed  and  was  impressed  with  a trust 
for  the  “officers  and  employees  of  the  Ontario  Bank  and  their  families,” 
that  the  trust  was  not  a charitable  one;  and  so  the  fund  could  not  be  ap- 
plied cy-pres  under  the  direction  of  the  Court. 

In  re  Gosling,  [1900]  W.N.  15,  48  W.R.  300,  distinguished. 

In  re  Gassiot  (1901),  70  L.J.  Ch.  242,  followed. 

Judgment  of  Boyd,  C.,  dismissing  an  appeal  from  the  decision  of  the 
Referee,  in  a reference  for  the  winding-up  of  the  bank  under  the  Dom- 
inion Winding-up  Act,  refusing  a petition  for  a direction  that  the  fund 
should  be  administered  for  the  benefit  of  the  officers  and  employees  of 
the  bank,  affirmed. 

Semble,  if  a charitable  trust  had  been  established  in  respect  of  the  $30,000, 
difficulty  would  have  arisen  from  the  fact  that  the  assets  of  the  bank 
had  been  realised  and  distributed  among  its  creditors,  and  that  it  had 
been  necessary  to  make  a call  upon  the  shareholders  in  respect  of  their 
double  liability  to  meet  debts  which  the  assets  were  insufficient  to  pay. 

Semble,  also,  although  the  Referee  may  have  had  the  power  under  sec.  133 
of  the  Winding-up  Act  to  determine  whether  or  not  a trust  was  created, 
and,  if  created,  the  nature  of  it,  he  had  no  jurisdiction  over  the  cy-pres 
application  of  the  fund;  the  petitioners  should  have  proceeded  by  action, 
for.  which  the  leave  of  the  Court  would  be  necessary  (sec.  22),  and  to 
which  the  Attorney-General  would  be  a necessary  party. 


XXX.] 


ONTARIO  LAW  REPORTS. 


351 


Appeal  by  Richard  Norman  King  and  others  from  an  order 
of  George  Kappele,  K.C.,  an  Official  Referee,  dismissing  a peti- 
tion of  the  appellants  presented  to  him  as  Referee  in  the  pro- 
ceeding for  the  winding-up  of  the  Ontario  Bank  under  the  Dom- 
inion Winding-up  Act. 

Reasons  for  dismissing  the  petition  were  given  by  the 
learned  Referee  on  the  10th  September,  1913,  as  follows: — 

This  matter  comes  before  me  on  a petition  presented  by 
Richard  Norman  King,  of  the  city  of  Montreal,  an  officer  of  the 
Bank  of  Montreal,  Angus  Joseph  Macdonell,  of  the  city  of 
Kingston,  and  William  Henry  Nelson,  of  the  city  of  Port  Ar- 
thur, respectively  managers  of  the  Bank  of  Montreal  at  the 
places  named,  on  behalf  of  themselves  and  of  all  other  officers 
of  the  Ontario  Bank  who  entered  into  the  employment  of  the 
Bank  of  Montreal  on  or  about  the  13th  day  of  October,  1906. 

The  prayer  of  the  petition  is  that  it  may  be  declared  that 
the  petitioners  are  entitled  to  have  whatever  amount  may  be  at 
the  credit  of  the  Officers’  Pension  Fund  of  the  Ontario  Bank, 
as  shewn  by  the  books  of  that  bank,  paid  over  to  the  Pension 
Fund  Society  of  the  Bank  of  Montreal,  in  consideration  of  the 
petitioners  and  the  other  officers  of  the  Ontario  Bank  having 
been  admitted  to  membership  in  the  Pension  Fund  Society  of 
the  Bank  of  Montreal  as  of  the  date  on  which  they  entered  the 
service  of  the  Ontario  Bank  or  for  such  other  relief  as  the 
nature  of  the  matter  may  require. 

Admissions  of  facts  were  put  in  writing  by  counsel  and 
signed,  dated  the  8th  day  of  May,  1913. 

At  the  annual  meeting  of  the  Ontario  Bank  held  on  the  18th 
day  of  June,  1901,  the  following  by-law  was  passed: — 

“It  was  moved  by  Mr.  A.  S.  Irving  and  seconded  by  Mr.  R. 
Grass,  and  it  is  enacted  as  follows  | — 

“No.  1.  The  directors  of  the  Ontario  Bank  are  authorised 
to  establish  a pension  fund  for  the  officers  and  em- 
ployees of  the  bank  and  their  families. 

“No.  2.  The  sum  of  $5,000  is  hereby  granted  to  such  fund, 
and  the  directors  are  empowered  to  contribute  the  same 
out  of  the  funds  of  the  bank. 
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“No.  3.  The  directors  are  empowered  to  pass  rules  for  the 
organisation  and  regulation  of  the  pension  fund,  the 
amount  of  deductions  from  the  salaries  of  each  officer 
and  employee  which  shall  be  paid  to  the  credit  of  the 
fund,  the  amount  of  pensions  to  be  granted,  and  relat- 
ing to  and  governing  all  details  and  other  matters 
whatsoever  incidental  to  the  maintenance  and  continu- 
ance of  such  fund. 

“Carried.” 


At  each  subsequent  annual  meeting  held  on  the  17th  June, 
1902,  16th  June,  1903,  21st  June,  1904,  20th  June,  1905,  and  19th 
June,  1906,  a resolution  was  passed  by  the  shareholders  grant- 
ing $5,000  to  the  “Officers’  Pension  Fund  of  the  Ontario 
Bank.”  As  a result  of  the  by-law  of  the  shareholders* and  the 
subsequent  yearly  grants,  an  account  was  opened  up  in  the 
books  of  the  Ontario  Bank,  headed  “Officers’  Pension  Fund.” 
The  following  is  a copy  of  the  account: — 

1901  May  31.  By  profit  and  loss  transfer $5,000 

1902  May  31.  By  profit  and  loss  transfer 5,000 

1903  May  31.  By  profit  and  loss  transfer 5,000 

1904  May  31.  By  profit  and  loss  transfer 5,000 

1905  May  31.  By  profit  and  loss  transfer 5,000 

1906  May  31.  By  profit  and  loss  transfer 5,000 

1907  Nov.  31.  To  transferred  to  deficit  account 

$30,000 


$30,000  $30,000 

The  Ontario  Bank  suspended  payment  on  the  13th  day  of 
October,  1906,  and  was  declared  insolvent  and  ordered  to  be 
wound  up  under  the  Winding-up  Act  on  the  29th  September, 
1908. 

The  $30,000  so  granted  to  the  “Officers’  Pension  Fund” 
by  the  shareholders  appeared  as  a liability  on  the  books  of  the 
Ontario  Bank  until  the  31st  November,  1907,  when  the  amount 
was  transferred  to  deficit  account,  or,  in  effect,  written  off. 

Immediately  upon  the  suspension  of  the  Ontario  Bank  on 
the  13th  October,  1906,  the  whole  staff  of  the  Ontario  Bank 
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was  invited  to  become  part  of  the  staff  of  the  Bank  of  Mon- 
treal; and,  as  a result  of  this  invitation,  the  whole  staff  of  the 
Ontario  Bank  went  over  to  the  Bank  of  Montreal,  with  the  ex- 
ception of  thirty,  the  total  staff  aggregating  two  hundred  and 
twelve  members. 

An  agreement  was  made  between  the  Bank  of  Montreal  and 
the  Ontario  Bank  oq  the  13th  October,  1906,  by  which  the  Bank 
of  Montreal  took  over  the  securities  of  the  Ontario  Bank  as 
therein  set  forth  and  assumed  the  liabilities  as  therein  set  forth. 
The  pension  fund  in  question  did  not  come  within  the  operation 
of  that  agreement,  and  is  unaffected  by  it. 

Immediately  after  the  making  of  the  agreement  aforesaid 
between  the  two  banks,  all  the  officers  and  employees  of  the  On- 
tario Bank  were  discharged,  and  all  but  thirty,  as  already 
stated,  immediately  entered  into  the  service  of  the  Bank  of  Mon- 
treal. All  the  officers  and  employees  of  the  Ontario  Bank  who 
so  became  members  of  the  staff  of  the  Bank  of  Montreal  were 
immediately  admitted  to  membership  of  the  Pension  Fund  Soci- 
ety of  that  bank,  and  became  entitled  to  all  benefits  of  such 
membership  'and  to  rank  for  pensions  from  the  said  society 
as  if  they  had  become  members  thereof  on  the  date  of  their 
entry  into  the  service  of  the  Ontario  Bank. 

Other  than  the  by-law  passed  by  the  shareholders  of  the 
Ontario  Bank  authorising  the  directors  to  establish  a pension 
fund  for  the  officers  and  employees  of  the  bank  and  their  fam- 
ilies and  the  six  annual  grants  of  $5,000  as  a contribution  to 
such  fund,  nothing  was  done  towards  the  consummation  or  com- 
pletion of  any  pension  fund  scheme.  No  constitution,  rules,  or 
regulations  relating  to  a pension  fund  of  the  Ontario  Bank  were 
ever  adopted.  No  contributions  to  the  fund  were  ever  made  by 
the  officers  or  employees  of  the  Ontario  Bank,  and  no  such  offi- 
cers were  ever  invited  to  join  any  pension  fund  or  to  make  any 
contributions  thereto.  No  agreement  with  respect  to  any  pen- 
sion fund  was  ever  made  between  the  Ontario  Bank  and  the 
Bank  of  Montreal ; and  the  Bank  of  Montreal,  of  course,  is  not 
making  any  claim. 

The  directors  of  the  Ontario  Bank  never  acted  upon  the 
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authority  given  them  by  the  shareholders  to  establish  a pension 
fund  for  the  officers  and  employees  of  the  Ontario  Bank  and 
their  families,  except  in  so  far  as  it  may  be  contended  that  the 
directors  are  responsible  for  the  opening  of  the  Officers’  Pen- 
sion Fund  Account,  shewing  the  annual  grants  of  $5,000  made 
by  the  shareholders.  No  pensions  were  ever  paid  by  the  bank 
out  of  this  fund,  at  least  no  amount  paid  to  any  officer  by  way 
of  pension  was  ever  charged  to  the  fund. 


George  McGill,  a former  officer  of  the  bank,  was  in  receipt 
of  a pension  at  the  rate  of  $1,000  per  annum  from  the  month 
of  November,  1906,  to  the  month  of  February,  1911,  in  which 
month  he  died ; but  there  is  no  evidence  to  warrant  any  finding 
that  this  pension  was  paid  to  him  other  than  as  a matter  of 
grace.  It  was  not  paid  as  a pension  under  any  pension  fund 
in  which  he  had  any  interests  or  rights,  and  was  not  charged  to 
the  fund  in  question. 

George  Kerr,  a former  officer  of  the  bank,  was  in  receipt  of 
a pension  at  the  rate  of  $550  a year  from  at  least  as  early  as 
December,  1897,  to  the  month  of  March,  1908,  in  which  month 
he  died ; but,  as  far  as  it  appears,  this  pension  was  also  granted 
as  a matter  of  grace,  and  not  as  a pension  under  any  organised 
fund. 


The  by-law  of  the  shareholders  authorising  the  directors  to 
establish  a pension  fund  for  the  officers  and  employees  of  the 
bank  and  their  families,  was  passed  pursuant  to  the  power 
given  to  the  shareholders  under  sec.  18,  sub-sec.  2,  of  the  Bank 
Act,  R.S.C.  1906,  ch.  29,  which  provides  as  follows:  “The 
shareholders  may  authorise  the  directors  to  establish  guarantee 
and  pension  funds  for  the  officers  and  employees  of  the  bank 
and  their  families,  and  to  contribute  thereto  out  of  the  funds 
of  the  bank.” 


The  contention  of  counsel  for  the  petitioners  is,  that,  upon 
the  facts  recited  by  me,  the  bank,  under  the  authority  of  the 
Bank  Act,  established  a pension  fund  for  the  officers  and  em- 
ployees of  the  bank  and  their  families,  and  contributed  the 
sum  of  $30,000  thereto;  and  that,  as  a result,  it  should  be  de 
dared  that  a trust  in  the  nature  of  a charitable  trust  was  there- 
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by  created  in  favour  of  the  officers  and  employees  of  the  On- 
tario Bank  and  their  families;  and  that,  as  the  officers  and  em- 
ployees of  the  Ontario  Bank  on  its  suspension  went  over  prac- 
tically as  a body  to  the  Bank  of  Montreal  and  became  members 
of  the  pension  fund  of  that  bank,  this  fund  should  be  adminis- 
tered on  the  principle  of  the  cy-pres  doctrine  and  paid  over  to 
the  pension  fund  of  the  Bank  of  Montreal. 

The  question  to  be  considered  is:  has  a voluntary  express 
trust  been  created  by  the  by-law  of  the  shareholders,  and  as  a 
result  of  the  six  grants  of  $5,000  each,  and  by  the  placing  of 
these  grants  to  the  credit  of  an  account  styled  “ Officers  ’ Pen- 
sion Fund?” 

All  that  the  shareholders  did,  as  empowered  by  sec.  18  of 
the  Bank  Act,  was  to  authorise  the  directors  to  establish  a pen- 
sion fund  for  the  officers  and  employees  of  the  bank  and  their 
families,  and  to  contribute  thereto  out  of  the  funds  of  the  bank. 

Under  paragraph  3 of  the  by-law  the  directors  were  author- 
ised to  pass  rules  for  the  organisation  and  regulation  of  the 
pension  fund,  the  amount  of  deductions  from  the  salaries  of 
each  officer  and  employee  which  should  be  paid  to  the  credit 
of  the  fund,  the  amount  of  pensions  to  be  granted,  and  relating 
to  and  governing  all  details  and  other  matters  incidental  to  the 
maintenance  and  continuance  of  such  fund. 

The  directors  never  passed  any  rules  for  the  organisation  and 
regulation  of  a pension  fund.  Under  these  circumstances,  can 
it  be  said  that  the  petitioners  were  ever  completely  constituted 
cestuis  que  trust ? It  was  quite  within  the  power  of  the  directors, 
in  organising  and  regulating  a pension  fund,  to  make  the  grant- 
ing of  any  pension  rest  in  their  absolute  discretion.  What  has 
been  done  does  not  operate  as  a contract  with  any  one.  There 
is  no  mutuality  and  no  specific  declaration  of  any  trust,  but 
only  an  authority  for  the  organisation  of  a fund  or  trust  and 
for  contributions  thereto. 

It  seems  to  me  that  the  scheme  was  not  sufficiently  developed 
by  the  bank  to  create  a trust  in  favour  of  the  petitioners.  The 
scheme  was,  after  all,  only  in  the  making,  and  was  never  con- 
summated. It  does  not  even  appear  that  any  scheme  was 
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brought  in  any  way  to  the  attention  of  the  petitioners.  It  also 
clearly  contemplated  contributions  by  the  officers  and  em- 
ployees of  the  bank,  which  never  developed. 

The  effect,  after  all,  of  the  by-law  was  to  make  it  legal  for 
the  directors,  under  sec.  18  of  the  Bank  Act,  to  establish  a pen- 
sion fund,  which,  in  my  view,  they  never  did.  All  that  has 
taken  place  is  that  the  shareholders  authorised  the  directors  to 
establish  a fund,  and  voluntarily  made  contributions  thereto. 

I think  that  the  by-law  of  the  shareholders  contemplated 
that  more  than  this  should  be  done  before  any  rights  should 
arise  against  a fund  in  favour  of  the  officers  and  employees.  It 
seems  to  me  clear  that,  if  the  bank  had  continued,  no  officer  or 
employee  or  his  family  could  have  enforced  any  claim  for  a 
pension  out  of  the  fund  in  question.  This  might  have  been  so 
even  if  the  directors  had  organised  the  fund  and  had  passed 
rules  regulating  the  same  and  had  received  payments  thereto 
from  the  officers  and  employees  of  the  bank. 

The  granting  of  any  pension  under  any  such  rules  might 
have  been  left  in  the  absolute  discretion  of  the  directors,  and 
might  still  have  been  merely  a matter  of  grace. 

The  circumstances  before  me  do  not  bring  the  moneys 
placed  to  the  credit  of  the  fund  within  the  case  either  where 
there  is  a devise  of  a fund  for  the  purpose  of  establishing  pen- 
sions or  an  express  trust  of  a fund  for  that  purpose. 

In  In  re  Gosling,  [1900]  W.N.  15,  a testator  bequeathed  a 
sum  to  be  invested  in  the  names  of  trustees,  to  form  a fund,  to 
be  called  the  ‘ ‘ Superannuation  Fund,”  for  the  purposes  of  pen- 
sioning off  old  and  worn-out  clerks  of  the  firm  of  G.  & S.  The 
firm  of  G.  & S.  subsequently  amalgamated  with  the  firm  of  B. 
& Co.,  and  in  consequence  of  this  amalgamation  some  difficulties 
had  arisen  as  to  the  proper  objects  and  distribution  of  the  fund. 
The  trustees  applied  for  the  determination  of  the  following 
questions:  (1)  whether  the  gift  was  a good  charitable  gift; 
and,  if  so,  (2)  whether  a scheme  ought  not  to  be  settled  for  the 
administration  of  the  fund,  or  whether  the  fund  ought  not  to  be 
applied  cy-pres  for  charitable  purposes.  The  gift  was  held  to 
be  a good  charitable  gift,  and  a scheme  was  directed  to  be  set- 
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tied  for  the  administration  of  the  fund.  In  that  case,  how- 
ever, there  was  no  question  as  to  the  trust,  the  only  question 
being,  whether  the  fund  would  be  administered  as  a charitable 
gift,  on  the  principle  of  the  cy-pres  doctrine,  on  account  of  the 
beneficiaries  referred  to  in  the  bequest  ceasing  to  exist.  That 
case  would  be  in  point  here  if  it  was  found  that  there  was  a 
trust  created  in  favour  of  the  officers  and  employees  and  their 
families  of  the  Ontario  Bank. 

The  Ontario  Bank  having  ceased  to  exist  as  a going  con- 
cern, and  all  its  officers  and  employees  having  been  discharged, 
if  a trust  is  deemed  to  be  established,  it  could  with  some  force 
be  contended  that  such  trust  should  be  administered  on  the 
principle  of  the  cy -pres  doctrine;  and  payment  over  for  the  pur- 
pose of  administration  of  the  fund  to  the  pension  fund  of  the 
Bank  of  Montreal,  of  which  the  intended  beneficiaries  are  now 
members,  might  be  a very  proper  scheme  for  its  administration. 

While  the  Court  will  not  give  its  assistance  to  constitute  a 
mere  volunteer  a cestui  que  trust,  it  will  enforce  the  rights  of 
a completely  constituted  cestui  que  trust  even  although  only  a 
volunteer. 

In  Ex  p.  Pye  (1811),  18  Yes.  140,  this  question  is  discussed, 
and  at  p.  149  the  law  is  laid  down  as  follows:  “It  is  clear  that 
this  Court  will  not  assist  a volunteer;  yet,  if  the  act  is  com- 
pleted, though  voluntary,  the  Court  will  act  upon  it.  It  has 
been  decided,  that  upon  an  agreement  to  transfer  stock  this 
Court  will  not  interpose;  but  if  the  party  has  declared  him- 
self to  be  the  trustee  of  that  stock,  it  becomes  the  property  of 
the  cestui  que  trust  without  more ; and  the  Court  will  act  upon 
it.  ’ ’ 

In  my  view,  nothing  more  has  been  established  under  the 
petition  before  me  than  that  the  shareholders  did  what  was 
legal  and  necessary  to  authorise  the  directors  to  establish  a pen- 
sion fund,  and  made  grants  for  that  purpose.  It  seems  to  me 
that,  the  directors  never  having  established  or  organised  a fund, 
the  whole  matter  was  “m  fieri,”  and  the  grants  never  became 
impressed  with  any  trust. 

After  all,  does  what  the  bank  did  amount  to  any  more  than 


1913 

Re 

Ontario 

Bank 

Pension 

Fund. 


"3 


358  , ONTARIO  LAW  REPORTS.  [vol. 


1913 

Re 

Ontario 

Bank 

Pension 

Fund. 


the  setting  apart  of  moneys  of  the  bank  for  a purpose  that  was 
not  carried  out?  The  moneys  were  always  the  moneys  of  the 
bank,  and,  in  my  view,  remained  so. 

I think  that  it  was  necessary  for  the  directors  to  go  on  and 
establish  and  organise  the  fund  and  appropriate  the  grants  made 
for  that  purpose  to  it.  This  not  having  been  done,  the  moneys 
granted  for  a purpose  which  was  never  fulfilled  remain  the 
moneys  of  the  bank. 

Taking  the  view  I have,  I must  dismiss  the  petition  with 
costs. 


October  15,  1913.  The  appeal  from  the  order  of  the  Referee 
was  heard  by  Boyd,  C.,  in  the  Weekly  Court  at  Toronto. 

J.  A.  Worrell , K.C.,  for  the  appellants. 

J.  A.  Paterson  K.C.,  and  A.  McLean  Macdonell,  K.C.,  for 
the  liquidator  and  the  shareholders,  the  respondents. 


October  16,  1913.  Boyd,  O. : — Passing  over  preliminary  mat- 
ters set  forth  in  the  judgment  of  the  Referee,  the  substantial 
question  remains  as  to  the  $30,000  pension  fund  of  the  Ontario 
Bank.  This  amount  is  now  represented  by  that  much  money 
levied  as  under  the  double  liability  call  made  by  the  liquidator. 
Is  that  money  impressed  with  a trust  for  the  benefit  of  the  offi- 
cers of  the  bank,  or  is  it  to  be  returned  to  the  shareholders  as 
being  unnecessarily  levied?  The  petitioners,  former  officers  of 
the  Ontario  Bank,  ask  that  it  be  impounded  and  administered 
under  the  direction  of  the  Court,  and  the  judgment  of  the 
Referee  is  against  that  contention.  I see  no  good  reason  for 
disagreeing  with  his  conclusion. 

Looking  at  all  the  evidence,  and  having  regard  to  the  action 
and  inaction  of  the  bank,  the  proper  inference  seems  to  be  that 
there  was  an  intention  on  the  part  of  the  shareholders  and 
directors  of  that  bank  to  establish  a pension  fund  under  the 
statute  R.S.C.  1906,  ch.  29.  sec.  18,  sub-sec.  2,  which  was  frus- 
trated in  its  progress  by  the  insolvency  and  liquidation  of  the 
bank.  The  scheme  was  cut  short  before  its  completion,  and 
never  was  made  ready  for  operation.  Everything  as  to  the  as 
certainment  of  the  beneficiaries  is  left  at  loose  ends;  whether 
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the  claim  for  pensions  is  to  depend  oh  length  of  service,  or  sick- 
ness or  old  age,  or  inability  to  work,  or  contribution  to  the  fund 
by  the  officers — these  and  such  like  details  are  all  left  uncon- 
sidered, because  nothing  had  been  determined  as  to  the  status  of 
the  possible  beneficiaries.  One  cannot  think  that  the  fund  was 
meant  for  the  benefit  of  a person  who  had  left  the  service  of 
the  bank,  nor  can  it  be  supposed  that,  when  the  term  of  ser- 
vice was  cut  short  by  an  order  to  wind  up,  the  portion  of  the 
fund  then  existing  should  be  made  more  efficacious  for  the  ex- 
truded staff  than  it  was  in  the  hands  of  the  body  that  had  created 
it,  for  all  the  money  set  apart  came  from  the  shareholders.  No 
claim  now  exists  by  any  officer  as  to  this  fund ; and  I fail  to  see 
how  any  such  claim  can  hereafter  arise,  because  no  one  can  tell 
under  what  conditions  the  pension  was  to  be  paid,  or  was  in- 
tended to  be  paid  out  of  the  $30,000.  The  Court  cannot  under- 
take such  an  indeterminate  task,  and  supplement  all  that  is 
needed,  and  even  that  in  an  arbitrary  way,  before  it  can  be 
said  that  the  pension  fund  has  been  established.  At  most  there 
is  but  the  nucleus  of  a fund  which  was  being  established  before 
the  liquidation. 

The  appellants  relied  on  the  doctrine  of  charitable  trusts, 
and  referred  specially  to  a case  of  pensioning  as  decided  by 
Byrne,  J.,  in  In  re  Gosling,  48  W.R.  300,  [1900]  W.N.  15.  But 
in  that  case  the  testator  had  left  a clearly  defined  fund  for  a 
clearly  defined  purpose,  which  was  deemed  to  be  charitable. 
The  benefit  intended  was  for  a class  of  “old  and  worn-out 
clerks”  who  were  to  be  “pensioned  off.”  These  expressions 
brought  the  donation  within  the  statute  in  that  behalf.  Here 
is  no  ascertained  fund — the  creation  of  the  fund  was  in  progress 
with  an  ultimate  view  of  having  it  increased  by  contribution 
from  the  officers  of  the  bank,  and  there  is  no  means  of  defining 
who  of  all  the  officers  and  their  families  are  to  be  the  recipients 
of  the  pension.  In  this  regard,  the  decision  of  'Cozens-Hardy,  J., 
in  In  re  Gassiot  (1901),  70  L.J.  Ch.  242,  is  pertinent.  He  held 
that  the  testamentary  gift  of  income  to  be  applied  for  the  bene- 
fit of  persons  answering  a certain  description  in  the  wine  trade, 
without  any  reference  to  age  or  poverty,  could  not  be  sup- 
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ported  as  a charitable  gift,  and  therefore  failed  wholly  as  in- 
fringing the  rule  against  perpetuities. 

In  brief,  the  whole  scheme  as  projected  is  as  yet  inchoate, 
and  it  was  interrupted  in  the  making  by  the  compulsory  liqui- 
dation of  the  bank. 

The  judgment  should  be  affirmed,  and  the  money  returned 
to  the  shareholders. 

The  Referee  has  awarded  costs  against  the  petitioners.  But, 
as  the  point  is  a new  one  under  the  Bank  Act,  and  is  one  call- 
ing for  judicial  decision,  I think  the  better  course  will  be  to  re- 
lieve the  petitioners  from  the  payment  of  costs  and  to  direct 
that  the  costs  of  the  liquidator  be  paid  out  of  the  fund. 


The  petitioners  appealed  from  the  order  of  the  Chancellor. 


November  17,  1913.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

Wallace  Nesbitt,  K.C.,  and  J.  A.  Worrell,  K.C.,  for  the  ap- 
pellants. The  $30,000  placed  in  the  books  of  the  Ontario  Bank 
to  the  credit  of  the  pension  fund  was  impressed  with  a trust 
in  the  nature  of  a charitable  trust  for  the  benefit  of  the  offi- 
cers and  employees  of  the  Ontario  Bank  and  their  families. 
That  there  was  a charitable  intention  appears  from  what  was 
done.  In  such  a case  the  trust  will  not  be  allowed  to  fail  be- 
cause of  uncertainty  of  object,  but  the  Court  will  administer 
cy-pres:  Halsbury’s  Laws  of  England,  vol.  4,  pp.  155,  156,  169, 
and  180;  In  re  Mann,  [1903]  1 Ch.  232;  In  re  Gosling,  48  W.R. 
300;  In  re  Bymer,  [1895]  1 Ch.  19;  Ironmongers’  Co.  v.  Attor- 
ney-General (1844),  10  Cl.  & F.  908;  Commissioners  for  Special 
Purposes  of  the  Income  Tax  v.  Pemsel,  [1891]  A.C.  531,  at  p. 
583;  Loscombe  v.  Wintringham  (1850),  13  Beav.  87;  Lewin  on 
Trusts,  12th  ed.,  p.  721;  In  re  Lacy,  [1899]  2 Ch.  149;  Spiller 
v.  Maude  (1881),  32  Ch.  D.  158,  note;  In  re  Buck,  [1896]  2 
Ch.  727. 

J.  A.  Paterson,  K.C.,  and  A.  McLean  Macdonell,  K.C.,  for 
the  liquidator  and  the  shareholders.  The  judgment  appealed 
from  is  right.  The  pension  fund  was  never  created.  At  the 
time  of  the  bank’s  liquidation,  the  scheme  to  create  such  a fund 
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was  inchoate.  Even  if  there  were  such  a trust  fund,  it  was  not 
a charitable  trust:  In  re  Gassiot,  70  L.J.  Ch.  242;  Henderson  y. 
Killey  (1889),  17  A.R.  456;  Attorney-General  v.  Haberdashers' 
Co.  (1834),  1 My.  & K.  420;  Jeffries  v.  Alexander  (1860),  8 
H.L.C.  594,  at  p.  648;  Tudor’s  Law  of  Charitable  Trusts,  3rd 
ed.,  pp.  36  and  40;  Hunter  v.  Attorney -General  (1899),  68  L.J. 
Ch.  449;  Lewin  on  Trusts,  12th  ed.,  p.  771;  Scales  v.  Maude 
(1855),  6 DeGf.  M.  & G.  43.  In  re  Gosling,  48  W.R.  300,  relied 
upon  by  the  appellants,  is  not  applicable,  as  has  been  pointed 
out  by  the  Chancellor  in  the  judgment  appealed  from. 

Nesbitt,  in  reply,  referred  to  Warriner  v.  Rogers  (1873), 
L.R.  16  Eq.  340,  at  p.  349;  In  re  Prison  Charities  (1873),  L.R. 
16  Eq.  129,  at  p.  140;  and  Mallott  v.  Wilson,  [1903]  2 Ch.  494. 
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January  12,  1914.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  C.J.O. : — The  appellants  presented  a peti- 
tion in  the  winding-up  praying  that  it  should  be  de- 
clared that  they  were  entitled  to  have  the  amount  at  the 
credit  of  the  “officers’  pension  fund”  of  the  bank,  as  shewn 
by  the  books  of  the  bank,  paid  over  to  the  Pension  Fund  Soci- 
ety of  the  Bank  of  Montreal,  in  consideration  of  the  petitioners 
and  the  other  officers  of  the  Ontario  Bank  having  been  ad- 
mitted to  membership  in  the  Pension  Fund  Society  of  the  Bank 
of  Montreal  as  of  the  date  on  which  they  entered  the  service  of 
the  Ontario  Bank. 

The  claim  was  disallowed  by  the  Official  Referee  on  the  10th 
September,  1913,  and  his  decision  was  affirmed  by  the  Chancel- 
lor on  the  16th  October,  1913 ; and  from  the  order  of  the  Chan- 
cellor this  appeal  is  brought. 

The  facts  are  fully  set  out  in  the  reasons  for  judgment  of 
the  Referee,  supplemented  by  his  certificate  of  the  20th  Nov- 
ember, 1913,  that,  in  making  his  order  for  a call  upon  the  share- 
holders, “the  pension  fund  amount  was  neither  brought  to” 
his  “attention  or  considered  by”  him  “in  any  way”  and  that 
“the  pension  fund  amount  did  not.  appear  in  the  estimated 
statement  of  assets  and  liabilities,  no  doubt  for  the  reason  that 
on  the  30th  November,  1907,  the  amount  had  been  transferred  on 
the  hooks  of  the  hank  to  deficit  account.” 
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It  was  argued  before  the  Official  Referee  that  the  $30,000 
placed  in  the  hooks  of  the  Ontario  Bank  to  the  credit  of  an 
account  called  “Officers’  Pension  Fund  of  the  Ontario  Bank” 
was  impressed  with  a trust  in  the  nature  of  a charitable  trust 
in  favour  of  the  officers  and  employees  of  the  Ontario  Bank  and 
their  families,  and  that,  as  the  officers  and  employees  of  the  bank 
went  over  practically  as  a body  to  the  Bank  of  Montreal  and 
became  members  of  the  Pension  Fund  Society  of  that  bank,  the 
trust  fund  should  be  administered  on  the  principle  of  cy-pres 
and  paid  over  to  the  president  of  that  society. 

The  Official  Referee  did  not  give  effect  to  that  contention, 
being  of  opinion  that  the  scheihe  of  forming  a pension  fund  for 
the  officers  and  employees  of  the  Ontario  Bank  and  their  fam- 
ilies which  the  bank  had  in  contemplation  was  “only  in  the 
making  and  was  never  consummated,”  and  that,  therefore,  no 
trust  in  favour  of  the  appellants  was  created  in  respect  of  the 
amount  at  the  credit  of  the  u Officers’  Pension  Fund  of  the  On- 
tario Bank”  in  the  books  of  the  bank;  and  with' that  opinion 
the  Chancellor  agrees. 

Upon  the  argument  before  us  it  was  contended  on  behalf  of 
the  appellants: — 

(1)  That  what  was  done  had  resulted  in  the  $30,000  being 
impressed  with  a trust  for  the  benefit  of  the  officers  and  em- 
ployees of  the  Ontario  Bank  and  their  families. 

(2)  That  what  was  done  evidenced  a clear  charitable  in- 
tention, and  that  where  that  is  the  case  it  is  never  allowed  to 
fail  on  account  of  the  uncertainty  or  impracticability  of  the 
object,  but  the  particular  mode  of  application  will  be  directed 
cy-pres ; and  that,  therefore,  the  failure  of  the  bank  to  formulate 
a scheme  for  the  administration  of  the  fund  had  no  other  result 
than  that  the  fund  must  be  applied  cy-pres  as  directed  by  the 
Court. 

We  are  of  opinion  that  that  contention  is  not  well-founded, 
and  that  the  order  of  the  Chancellor  must  be  affirmed.  The 
by-law  passed  on  the  18th  June,  1901,  does  not  establish  a pen- 
sion fund,  but  only  authorises  the  directors  to  establish  one; 
and  the  grant  of  $5,000  to  the  fund,  which  moreover  is  qualified 
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by  the  provision  that  “the  directors  are  empowered  to  contri- 
bute the  same  out  of  the  funds  of  the  bank,  ’ ’ coupled  with,  the 
subsequent  opening  of  the  account  in  question  and  the  placing 
of  that  sum  at  the  credit  of  it,  was  no  more  than  setting  aside 
money  to  become  part  of  the  pension  fund  if  and  when  it  should 
be  established;  and  the  grants  made  in  the  subsequent  years 
1902,  1903,  1904,  1905,  and  1906,  and  the  placing  of  the  sum 
granted  at  the  credit  of  the  account,  stand  on  the  same  footing, 
and  they  were  but  additions  to  a fund  which  had  been  ^et 
apart  to  become,  as  I have  said,  part  of  a pension  fund  if  and 
when  the  directors  should  deem  it  expedient  to  establish  such 
a fund. 

If  the  appellants  are  right  in  their  contention,  notwithstand- 
ing that  nothing  had  been  done  by  the  directors  towards  for- 
mulating a pension  scheme,  had  the  failure  of  the  bank  not  oc- 
curred, and  it  was  now  a going  concern,  it  would  be  open  to  any 
of  its  officers  to  bring  an  action  to  have  it  declared  that  the 
amount  at  the  credit  of  the  account  is  impressed  with  a trust 
for  the  benefit  of  the  officers  and  employees  of  the  bank  and 
their  families,  and  to  have  a scheme  for  the  administration  and 
application  of  the  fund  settled  by  the  Court.  Such  a result 
would  be  manifestly  unjust  to  the  bank,  as  it  would  take  from 
it  the  power  of  determining  in  what  cases  and  under  what 
condition  officers  and  employees  of  the  bank  and  their  families 
should  be  entitled  to  an  allowance  from  the  fund,  as  well  as 
the  amount  to  be  allowed.  These  matters  were  of  the  very  es- 
sence of  the  pension  fund  scheme  that  was  proposed,  and  the 
fact  that  nothing  had  been  determined  as  to  them  leads,  I think, 
irresistibly  to  the  conclusion  to  which  I have  come,  that  no 
trust  was  intended  to  be  created  and  no  pension  fund  to  be 
established  until  the  directors  should  have  determined  to  estab- 
lish the  fund,  when,  no  doubt,  these  matters  would  be  con- 
sidered and  dealt  with  in  a pension  scheme  regularly  formulated. 

There  was  no  communication  made  to  the  officers  and  em- 
ployees of  the  bank  as  to  the  action  which  had  been  taken  with 
reference  to  the  establishment  of  a pension  fund,  and  during 
the  whole  of  the  period  that  elapsed  between  the  passing  of  the 
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by-law  and  the  suspension  of  the  bank — a period  of  upwards  of 
five  years — no  one  appears  to  have  supposed  that  any  pension 
fund  existed.  No  pensions  out  of  it  were  applied  for  or  granted 
or  paid,  and  beyond  the  annual  sums  placed  at  the  credit  of 
the  account  nothing  was  contributed  to  the  fund  by  any  officer 
or  employee  of  the  bank,  but  on  the  contrary  the  two  pensions  or 
retiring  allowances  which  appear  to  have  been  granted  to  offi- 
cers of  the  bank  were  granted  and  paid  without  any  reference 
to  the  fund  and  out  of  the  other  money  of  the  bank. 

Even  if  the  purpose  to  which  the  fund  was  to  be  applied 
was  such  a charitable  purpose  as  the  appellants  contend  it  was, 
the  case  at  bar  is  one  to  which  the  observations  of  Bacon,  V.-C., 
in  Sinnett  v.  Herbert  (1871),  L.R.  12  Eq.  201,  206,  are  peculiarly 
apposite.  In  that  case  a sum  of  money  was  standing  in  the  name 
of  the  testatrix  in  a savings  bank  ‘ ‘ to  the  account  of  Miss  Morice 
of  Carrog,  as  trustee  for  charitable  purposes,  ” and  one  of  the 
questions  in  the  case  was  whether  it  formed  part  of  the  personal 
estate  of  the  testatrix  or  was  subject  to  any,  and  if  any  what, 
trusts;  and  the  Vice-Chancellor  held  that  it  formed  part  of  the 
personal  estate,  and  in  doing  so  said:  “The  most  that  could  be 
said  of  it  was,  that  she  set  apart  this  sum  and  put  it  into  the 
savings  bank,  reserving  to  herself  the  right  of  disposing  of  it 
for  such  charitable  purposes  as  she  might  think  fit,  owing  no 
obligation  to  anybody,  having  made  no  communication  to  any 
cestui  que  trust , having  raised  no  expectations,  but  reserving 
to  herself  full  power  to  give  it  or  not,  as  she  thought  fit.  Her 
right  of  property  in  the  fund  was  never  interfered  with  in  the 
slightest  degree,  and  having  died  without  having  carried  any 
intentions  she  might  have  into  effect,  it  is  impossible  to  dis- 
tinguish that  money  from  any  other  money  that  was  hers.  ’ 7 

I am  also  of  opinion  that,  assuming  that  the  fund  existed 
and  was  impressed  with  a trust  for  the  “officers  and  employees 
of  the  Ontario  Bank  and  their  families,”  the  trust  was  not  a 
charitable  one.  There  is  nothing  to  indicate  that  the  benefit  of 
the  fund  was  to  be  available  only  to  worn-out  or  aged  or  poor 
officers  or  employees,  or  that  any  element  of  charity  was  to 
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In  re  Gosling,  48  W.R.  300,  [1900]  W.N.  15,  was  referred  to 
by  counsel  for  the  appellants  as  supporting  their  contention, 
but  I do  not  think  that  it  does.  In  that  case  'a  testator,  who  was 
a partner  in  a firm,  by  a codicil  to  his  will  directed  that  a sum 
of  money  standing  in  the  name  of  himself  and  his  brother  should 
be  “ invested”  in  trustees’  names,  to  be  fixed  upon  by  the 
partners  at  the  time  of  his  death,  and  should  be  invested  in 
order  to  form  a fund  to  be  called  the  “ superannuation  fund,” 
for  the  purpose  of  pensioning  off  old  and  worn-out  clerks  of 
the  firm;  and  the  question  was  as  to  a fund  made  up  of  that 
money  and  additional  gifts  and  accumulations  of  dividends 
on  the  investments;  and  Byrne,  J.,  held  that  the  bequest  was  a 
good  charitable  gift.  In  his  opinion,  the  use  of  the  word  “aged” 
was  sufficient  to  create  a good  charitable  bequest,  and  he  thought 
“worn-out”  and  “aged”  clerks  came  also  within  the  descrip- 
tion “impotent,”  and  that,  having  regard  to  the  phrase  “pen- 
sioning off”  and  the  frame  of  the  gift,  poor  clerks  of  the  firm 
and  those  unable  to  provide  properly  for  themselves  and  their 
families  were  intended  to  be  benefited. 
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It  may  well  be  that  the  circumstances  on  which  reliance  was 
placed  for  the  conclusion  that  the  bequest  was  a good  charitable 
gift  warranted  that  conclusion;  but  there  are  in  the  case  at 
bar  no  such  indicia  of  intention  as  existed  in  that  case,  which 
is,  therefore,  I think,  quite  distinguishable.  The  fund  in  ques- 
tion here  is,  no  doubt,  called  a “pension”  fund,  but  the  use  of 
the  word  “pension”  in  itself  is  quite  insufficient  to  indicate 
a charitable  intention,  and  I apprehend  that,  if  the  words  “pen- 
sioning off”  had  not  been  associated  with  the  other  expres- 
sions mentioned  by  Byrne,  J.,  he  would  have  reached  a differ- 
ent conclusion. 

In  re  Gassiot,  70  L.J.  Ch.  242,  referred  to  by  the  Chancellor, 
is  more  like  the  case  at  bar.  In  that  case  the  testator  directed 
that  the  surplus  income  of  a fund  which  he  bequeathed  should 
Cibe  applied  by  the  Master  and  Wardens  for  the  time  being  of 
the”  Vintners’  Company  of  the  City  of  London,  to  which  he 
had  bequeathed  the  fund,  “to  the  best  of  their  discretion  for 
the  benefit  of  individuals  who  had  been  engaged  in  the  Oporto 
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Red  or  Port  St.  Mary’s  White  Sherry  Wine  Trade,”  and  if 
applied  by  way  of  annuity  that  an  annuity  should  not  exceed 
£50  per  annum,  and  should  he  held  only  during  the  pleasure  of 
the  Master  and  Wardens  for  the  time  being  of  the  company; 
and  it  was  held  by  Oozens-Hardy,  J.,  that  this  was  not  a charit- 
able gift.  After  pointing  out  that  the  trust  was  bad  unless  it 
could  be  supported  as  a charitable  gift,  he  went  on  to  say: 
“Now  there  is  no  reference  to  age  or  to  poverty  in  the  descrip- 
tion of  the  recipients  of  the  bounty,  and,  having  regard  to  the 
authorities,  I do  not  think  I am  justified  in  saying  that  there 
is  on  the  face  of  this  will  any  sufficient  indication  of  a charit- 
able intent  to  enable  me  to  support  the  gift.  I cannot  see  my 
way  to  limit  the  trust  to  retired  wine  merchants  who  are  in 
poverty  or  aged.” 

Being,  therefore,  as  I am,  of  opinion  that  no  trust  was 
created,  and  that,  if  there  had  been,  it  was  not  a charitable  one, 
and  it  being  conceded,  and  properly  so,  that  the  appellants’  case 
must  fail  unless  a charitable  trust  had  been  created,  it  follows 
that  the  appellants  are  not  entitled  to  the  relief  claimed  by 
them,  and  that  the  appeal  fails  and  should  be  dismissed  with 
costs. 

If  I had  come  to  the  conclusion  that  a charitable  trust  was 
created  in  respect  of  the  $30,000,  it  would  have  been  necessary 
to  consider  whether  the  relief  which  the  appellants  seek  could 
have  been  obtained  by  the  proceedings  then  taken.  Apart  from 
the  difficulty  due  to  the  fact  that  the  assets  of  the  bank  have 
been  realised  and  distributed  among  its  creditors,  and  that  it 
has  been  necessary  to  make  a call  upon  the  shareholders  in  re- 
spect of  their  double  liability  to  meet  the  debts  of  the  bank 
which  its  assets  were  insufficient  to  pay,  and  that  there  is  no  fund 
in  existence,  I very  much  doubt  the  jurisdiction  of  the  Official 
Referee  to  make  such  an  order  as  the  appellants  seek  to  obtain. 
At  most  he  may  have  had  power  under  sec.  133  of  the  Wind- 
ing-up Act  to  determine  whether  or  not  a trust  was  created, 
and,  if  created,  the  nature  of  it.  But  it  is,  I think,  clear  that 
he  had  no  jurisdiction  over  the  cy-pres  application  of  the  fund, 
and  I incline  to  the  opinion  that  the  petitioners  should  have 
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proceeded  by  action,  to  which  the  Attorney-General  would  be 
a necessary  party,  and  for  the  bringing  of  which  the  leave  of 
the  Court  should  be  necessary:  sec.  22. 

The  Attorney-General  was  a necessary  party  to  the  proceed- 
ings which  the  appellants  have  taken,  and  up  to  the  time  of  the 
argument  of  the  appeal  he  had  not  been  notified  of  them,  but 
since  the  argument  he  has  been  communicated  with,  and  has 
intimated  that  he  is  satisfied  that  judgment  should  be  given 
without  further  argument. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Re  Therriault  and  Town  of  Cochrane. 

Separate  Schools — Sum  Required  for  Support — Requisition  by  School  Board 
upon  Municipal  Council — By-law  of  Council  Fixing  Rate  on  Basis  of 
Larger  Sum — Provision  for  Uncollectible  Rates — Power  to  Impose  Rate 
Vested  in  School  Board — Methods  of  Collection — “Levied” — Separate 
Schools  Act,  3 & 4 Geo.  V.  ch.  71,  secs.  67,  70. 

A separate  school  board  of  a town,  assuming  to  act  under  sec.  70  of  the  Sep- 
arate Schools  Act,  3 & 4 Geo.  V.  ch.  71,  requested  the  town  council  to 
levy  from  the  supporters  of  the  schools  of  the  board  $3,608.70,  the  sum 

required  for  the  support  of  the  schools  for  the  year  1913.  The  council 

passed  a by-law  to  fix  and  provide  for  levying  the  tax  rate  for  1913.  It 
recited  that  the  amount  required  for  the  purposes  of  the  separate  school 
board  was  $3,608.70,  and  provided  that  “a  rate  of  23  mills  on  all  pro- 
perty liable  for  taxation  for  separate  school  purposes”  should  be  levied. 
This  rate,  if  the  taxes  were  all  collected,  would  produce  $4,150 — a sum 
beyond  the  amount  of  the  board’s  requisition:  — 

Held,  that  sec-.  70  does  not  confer  on  the  council  power  to  impose  the 
rates;  the  school  board  imposes  the  rates;  and,  having  imposed  them, 
it  has  two  courses  open  to  it  for  the  collection  of  them:  either,  as  pro- 
vided by  sec.  67  (1),  to  collect  them  by  its  own  collector;  or,  as  pro- 
vided by  sec.  70  (1),  to  require  the  council  to  collect  them;  “levied”  in 

sec.  70  (1)  must  be  read  as  meaning  “collected.” 

Held,  therefore,  that  so  much  of  the  by-law  as  provided  for  levying  the 
rate  of  23  mills  on  “all  property  liable  for  taxation  for  separate  school 
purposes”  was  unauthorised  and  should  be  quashed. 

Sewble,  if  sec.  70  did  confer  upon  the  council  power  to  impose  the  rates  for 
the  support  of  separate  schools,  that  there  was  no  reason  why  the  council 
should  not  make  the  rate  to  provide  the  sum  required  by  the  school 
board  sufficient  to  allow  for  the  contingency  of  some  of  the  rates  not 
being  collectible. 

Judgment  of  Lennox,  J.,  reversed. 

Motion  by  Louis  P.  Therriault,  a ratepayer  of  the  Town  of 
Cochrane,  to  quash  by-law  No.  81  of  the  respondent  town  cor- 
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poration  “as  regards  the  rate  on  all  property  liable  to  taxation 
for  separate  school  purposes.” 

July  31,  1913.  The  motion  was  heard  by  Lennox,  J.,  in  the 
Vacation  Court  at  Toronto. 

F.  A.  Day , for  the  applicant. 

8.  Alfred  Jones,  K.C.,  for  the  town  corporation. 

September  3,  1913.  Lennox,  J. : — I do  not  think  that  I am 
called  upon  to  quash  the  by-law.  The  council  acted  in  good 
faith.  They  have  pursued  the  same  system  in  regard  to  the 
public  and  separate  schools,  and  the  allegation  is  made  that, 
judged  by  the  experience  of  other  assessments,  it  will  take  the 
23  mills  to  produce  the  sum  requisitioned.  It  is  barely  possible 
that  the  council  has  not  the  strict  legal  power  to  do  what  they 
have  done,  but  I incline  to  think  otherwise;  and,  at  all  events, 
no  substantial  wrong  will  be  done  by  allowing  the  matter  to 
stand  as  it  is.  All  that  is  realised  will  be  paid  to  the  school 
board,  and  will  enable  them  to  demand  less  next  year.  I know 
that  the  incidence  of  the  tax  varies  from  year  to  year,  but  this 
is  a little  matter  as  compared  with  the  inconvenience  of  quashing 
the  part  of  the  by-law  in  question.  The  applicant  is  acting 
in  a public  capacity,  and,  no  doubt,  in  good  faith.  It  can- 
not be  said  that  the  law  is  clear.  Grier  v.  St.  Vincent  (1867), 
13  Gr.  512,  is  no  guide  to  what  is  here  in  question.  It  is  not 
quite  easy  to  reconcile  sub-sec.  5 of  sec.  67  of  the  Separate  Schools 
Act,  3 & 4 Geo.  V.  ch.  71,  and  sec.  188  of  the  Assessment  Act,  4 
Edw.  VII.  ch.  23,  particularly  since  the  exception  in  the  new 
section  (188)  is  not  confined  to  taxes  on  personal  property,  as 
formerly  (R.S.O.  1897,  ch.  224,  see.  223). 

The  motion  will  be  dismissed  without  costs. 

The  applicant  appealed  from  the  order  of  Lennox,  J. 

October  23,  1913.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

J.  M.  Ferguson,  for  the  appellant,  referred  to  the  judgment 
below,  and  argued  that  the  municipal  council  had  no  power  to 
increase  the  amount  mentioned  in  the  requisition  of  the  separate 
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school  board.  The  board,  and  not  the  council,  was  the  body 
legally  empowered  to  make  the  estimate  under  which  the  rate 
was  imposed. 

S.  Alfred  Jones,  K.C.,  for  the  respondent  corporation,  relied 
on  the  reasons  for  judgment  of  Lennox,  J.,  and  referred  to  the 
Assessment  Act,  4 Edw.  VII.  ch.  23,  sec.  188. 

Ferguson,  in  reply,  referred  to  the  Separate  Schools  Act,  3 
& 4 Geo.  V.  ch.  71,  sec.  67(5). 


App.  Div. 

1913 

Re 

Therriault 

AND 

Town  of 
Cochrane. 


January  12,  1914.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  C.J.O. : — This  is  an  appeal  by  Louis  Therriault 
from  an  order  dated  the  2nd  September,  1913,  made  by  Lennox, 
J.,  dismissing  without  costs  an  application  made  by  the  appellant 
to  quash  by-law  number  81  of  the  respondent  “as  regards  the 
rate  on  all  property  liable  for  taxation  for  separate  school  pur- 
poses. ’ ’ 

The  separate  school  board  of  Cochrane,  assuming  to  act  under 
the  Separate  Schools  Act,  3 & 4 Geo.  V.  ch.  71,  sec.  70, * re- 
quested the  municipal  council  to  levy  from  the  supporters  of  the 
schools  of  the  board  $3,608.70,  which  was  the  sum  required  for 
their  support  for  the  current  year. 

By-law  number  81  was  passed  to  fix  and  provide  for  levy- 
ing the  tax  rate  for  the  year  1913.  It  recites  that  “the  amount 
of  money  required  for  the  purposes  of  the  requisitions  of  the 
separate  school  board  is  the  sum  of  $3,608.70 ;”  and  it  provides 
that  “there  shall  be  levied  upon  all  ratable  property  in  the 
town  of  Cochrane  and  in  the  unorganised  district  adjacent 
thereto  liable  for  taxation  for  school  purposes”  certain  rates, 
and  among  them  “a  rate  of  23  mills  on  all  property  liable  for 
taxation  for  separate  school  purposes.”  This  rate,  if  the  taxes 
were  all  collected,  would  produce  $4,150,  a sum  exceeding  by 
$541.30  the  amount  of  the  school  board’s  requisition;  and  the 
controversy  is  as  to  the  right  of  the  council  to  raise  this  excess. 

*70. — (1)  A municipal  council,  if  ®o  requested  by  the  board  at  or 
before  the  meeting  of  the  council  in  the  month  of  August  in  any  year, 
shall,  through  their  collectors  and  other  municipal  officers,  cause  to  be 
levied  in  such  year,  upon  the  taxable  property  liable  to  pay  the  same,  all 
sums  of  money  for  rates  or  taxes  imposed  thereon  in  respect  of  separate 
schools. 

(2)  Any  expenses  attending  the  assessment,  collection  or  payment 
of  school  rates  by  the  municipal  corporation  or  any  of  its  officers,  shall 
be  borne  by  the  corporation,  and  the  rates  or  taxes,  as  and  when  collected, 
shall  within  a reasonable  time  thereafter,  and  not  later  than  the  14th  day 
of  December  in  each  year,  be  paid  over  to  the  board,  without  any  deduc- 
tion whatever. 
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The  council  claims  to  be  entitled  to  add  to  the  amount  men- 
tioned in  the  requisition  a sum  sufficient  to  cover  the  con- 
tingency of  part  of  the  rates  not  being  collectible,  and  this  is 
disputed  by  the  appellant. 

It  is  difficult  to  understand  why  any  such  question  should 
have  arisen.  If  the  school  board  insisted  on  a rate  being  struck 
sufficient  to  produce  the  exact  sum  mentioned  in  the  requisition, 
why  should  the  council  have  objected?  All  that  the  corpor- 
ation is  bound  to  do  is  to  pay  over  the  rates  and  taxes,  as  and 
when  collected,  to  the  school  board,  not  later  than  the  14th 
December;  and,  if  it  should  turn  out  that  a part  of  them  was 
then  unpaid,  owing  to  the  inability  of  the  collectors  to  collect 
it,  any  resulting  loss  or  inconvenience  would  he  borne  by  the 
school  board  and  the  separate  school  supporters,  and  not  by 
the  corporation. 

It  is  equally  difficult  to  understand  why  the  school  board 
should  object  to  the  course  taken  by  the  council.  If  more 
should  be  collected  than  the  $3,608.70,  the  excess  would  not  be- 
long to  the  corporation,  but  to  the  school  board;  and  why  the 
board  should  insist  upon  a rate  being  struck  which  in  all  prob- 
ability would  not  produce  the  sum  required  for  the  support  of 
its  schools,  I do  not  understand. 

It  could  hardly  be  that  the  motion  to  quash  was  made  in  the 
belief  that,  if  the . rate  which  it  is  contended  by  the  appellant 
the  council  should  have  imposed  did  not  produce  the  amount 
mentioned  in  the  requisition,  the  council  would  be  bound  to 
make  up  the  deficiency  out  of  its  general  funds,  and  in  that  way 
cast  upon  public  school  supporters  part  of  the  burden  of  the 
support  of  the  separate  schools.  For  such  a belief  the  Separate 
Schools  Act  affords  no  foundation.  It  is  true  that  where  the 
board  adopts  the  plan  provided  for  by  sec.  67, # and  collects 

*67. — (1)  The  board  of  a separate  school  may  impose  and  levy  school- 
rates  and  collect  school  rates  and  subcriptions,  upon  and  from  persons 
sending  children  to  or  .subscribing  to  the  support  of  isuch  schools,  and 
may  appoint  collectors  for  collecting  the  school  rates  or  subscriptions, 
who  shall  have  all  the  powers  in  respect  thereof  possessed  by  collectors  of 
taxes  in  municipalities. 


(5)  The  council  of  the  township,  village,  town  or  city  in  which  the 
separate  school  is  situate,  shall  make  up  the  deficiency  arising  from  such 
uncollected  rate  out  of  the  general  funds  of  the  municipality. 
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its  own  rates,  the  council  of  the  municipality  in  which  the 
separate  school  is  situate  is  required  to  make  up  the  deficiency 
arising  from  uncollected  taxes  charged  on  land,  out  of  the  funds 
of  the  municipality;  but  the  uncollected  taxes  belong  to  the 
municipal  corporation,  and,  being  charged  on  land,  the  corpor- 
ation runs  no  risk  and  can  incur  no  loss,  as  the  interest  would 
be  added  to  the  arrears,  and  the  whole  collected,  if  necessary, 
by  the  sale  of  the  land.  There  is  no  such  provision  where  the 
board  acts  under  sec.  70;  but,  as  I have  pointed  out,  in  that 
case  all  that  the  corporation  is  required  to  pay  the  board  is  what 
is  collected  as  it  is  collected. 

If  I had  come  to  the  conclusion  that  sec.  70  confers  upon 
the  council  power  to  impose  the  rates  for  the  support  of  separ- 
ate schools,  I should  also  have  concluded  that  the  contention  of 
the  appellant  is  not  well-founded.  In  the  nature  of  things  it  is 
necessary,  and  is,  I think,  the  invariable  practice  of  all  taxing 
bodies  in  making  estimates  for  the -purpose  of  fixing  the  rates 
to  be  levied,  to  provide  a sum  to  meet  the  contingency  of 
some  of  the  persons  upon  whom  or  upon  whose  property 
the  rates  are  imposed  failing  to  pay  them  and  the  rates 
being  uncollectible;  and  I find  nothing  in  sec.  70  to  indi- 
cate that  it  was  not  intended,  if  power  to  impose  the  rates  is 
conferred  upon  the  council,  that  the  council  should  not  be  at 
liberty  to  make  the  rate  to  provide  the  sum  required  by  the 
school  board  sufficient  to  allow  for  the  contingency  I have  men- 
tioned. 

I am,  however,  of  opinion  that  sec.  70  does  not  confer  on  the 
council  power  to  impose  the  rates.  The  scheme  of  the  Act  seems 
to  be  that  the  board  itself  shall  impose  the  rates;  and,  having 
imposed  them,  it  has  two  courses  open  to  it  for  the  collection 
of  them:  either,  as  provided  by  sec.  67  (1),  to  collect  them  by 
its  own  collector  ; or,  as  provided  by  sec.  70  (1),  to  require  the 
council  to  collect  them  by  its  collectors  and  other  municipal 
officers. 

The  only  place  where  any  reference  to  the  imposition  of  the 
school  rates  occurs  is  in  sub-sec.  1 of  sec.  67,  which  confers  upon 
the  school  board  power  to  impose  them.  What  the  council  under 
sec.  70  (1)  has  to  do  is  “ through  their  collectors  and  other 
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municipal  officers’ ’ to  “cause  to  be  levied  in  such  year,  upon  the 
taxable  property  liable  to  pay  the  same,  all  sums  of  money  for 
taxes  imposed  thereon  in  respect  of  separate  schools.”  The 
sub-section  contemplates  that  the  rates  have  been  already  im- 
posed— that  is,  I think,  by  the  school  board — and  it  is  these 
rates  that  the  council  is  to  cause  to  be  levied  through  its  col- 
lectors and  other  municipal  officers.  Imposing  a rate  is  an 
act  of  the  council,  and  it  is  not  done  through  the  collector  or 
any  other  municipal  officer;  and  “levied”  must,  therefore,  be 
read  ■ as  meaning  ‘ 1 collected.  ’ ’ 

The  misapprehension  on  the  part  of  the  council  which  has 
led  to  the  adoption  of  the  course  it  has  taken  must,  I think, 
have  arisen  from  confounding  their  duties  under  sec.  70  with 
those  in  respect  to  public  schools.  Under  the  Public  Schools 
Act,  9 Edw.  VII.  eh.  89,  the  school  board  submits  to  the  council 
the  estimate  for  the  current  year  of  the  expenses  of  the  schools 
under  its  charge.  Section  72  ( n ) and  sec.  47  make  it  the  duty 
of  the  council  to  levy  and  collect  upon  the  taxable  property 
of  public  school  supporters  the  sum  so  required.  . Under  the 
Separate  Schools  Act,  the  municipal  machinery  is  used  at  the 
option  of  the  school  board,  but  only  for  the  collection  of  the 
rates  imposed  by  the  board,  and  there  are  no  provisions  in 
the  Act  similar  to  those  of  the  Public  Schools  Act  to  which  I 
have  referred. 

So  much  of  the  by-law  as  provides  for  levying  the  rate  of  23 
mills  on  “all  property  liable  for  taxation  for  separate  school 
purposes”  must,  therefore,  be  quashed;  but  there  will  be  no  costs 
to  either  party  of  the  proceedings  before  my  brother  Lennox 
or  of  this  appeal. 

Although  the  appellant  has  succeeded  in  his  attack  upon 
the  by-law,  he  has  failed  upon  the  ground  on  which  the  attack 
was  based;  and  his  success  will  result  in  the  separate  school 
board,  of  which  he  is  the  secretary-treasurer,  being  deprived 
of  the  means  of  carrying  on  its  schools  during  the  present  year, 
unless  the  board  may  yet  exercise  the  powers  conferred  by 
sec.  67  of  imposing  the  rates  and  collecting  them  by  its  own 
collector. 


Appeal  allowed  without  costs. 
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1914 


Re  Ontario  and  Minnesota  Power  Co.  and  Town  of  Fort 

Frances. 


Jan.  12 


Assessment  and  Taxes — Assessment  for  School  Purposes  of  Company’s  Pro- 
perty in  Toton  in  Unorganised  District — Confirmation  by  Court  of  Re- 
vision— Appeal  to  Ontario  Railway  and  Municipal  Board — Order 
Alloioing — Subsequent  Order  Reopening  Appeal — Jurisdiction  of  Board 
— Assessment  Act,  4 Edw.  VII.  ch.  23,  secs.  68-75 — Act  respecting  the 
Establishment  of  Municipal  Institutions  in  Territorial  Districts,  sec. 
43 a (5  Edw.  VII.  ch.  24,  sec.  3) — Ontario  Railway  and  Municipal 
Board  Act,  6 Edw.  VII.  ch.  31,  secs.  4 (5),  19  (4),  52  (1) — Appeal 
to  Appellate  Division  of  Supreme  Court  of  Ontario — Leave  to  Appeal 
— Extension  of  Time. 

The  company  appealed  to  the  Ontario  Railway  and  Municipal  Board  against 
an  assessment  for  school  purposes  of  property  in  the  town  of  Fort  Fran- 
ces, as  confirmed  by  the  Court  of  Revision,  at  $600,000,  and  an  order  was 
made  by  the  Board,  on  the  consent  of  the  company  and  the  corporation 
of  the  town,  allowing  the  appeal  and  fixing  the  assessment  for  school 
purposes  of  the  appellant  company’s  property  at  $100,000:  — 

Held,  that  the  Board  had  no  jurisdiction  to  set  aside  its  order  and  reopen 
the  appeal. 

When,  by  sec.  3 of  5 Edw.  VII.  ch.  24,  sec.  48a.  was  added  to  the  Act  re- 
specting the  Establishment  of  Municipal  Institutions  in  Territorial  Dis- 
tricts, R.S.O.  1897,  ch.  225,  and  jurisdiction  was  thereby  conferred  upon 
a Judge  of  the  High  Court  in  Chambers  at  Toronto  to  hear  assessment 
appeals  in  certain  cases,  the  like  powers  were  conferred  and  the  like 
duties  were  imposed  upon  him  as  wer'e  conferred  and  imposed  upon 
County  Court  Judges  in  the  like  cases  in  municipalities  not  in  unorgan- 
ised districts;  and,  when  the  jurisdiction  conferred  by  the  Act  of  5 Edw. 
VII.  was  transferred  to  the  Board  by  sub-sec.  1 of  sec.  52  of  the  Ontario 
Railway  and  Municipal  Board  Act,  1906,  6 Edw.  VII.  ch.  31,  the  powers 
and  duties  of  the  Board  were  the  same  as  those  which  had  # been  pos- 
sessed by  and  imposed  upon  County  Court  Judges  by  the  Assessment 
Act,  4 Edw.  VII.  ch.  23,  secs.  68  to  75  inclusive.  Jurisdiction  to  set 
aside  its  order  upon  an  assessment  appeal  is  not  conferred  upon  the 
Board  by  sub-sec.  4 of  sec.  19  of  the  Act  of  1906,  which  relates  only  to 
railways;  nor  is  jurisdiction  conferred  by  sub-sec. -5  of  sec.  4,  the  effect 
of  which  is  to  vest  in  the  Board  such  jurisdiction  as  is  inherent  in  a 
Court  of  record,  but  not  powers  which  are  conferred  on  particular  Courts 
by  statutes  or  Rules. 

An  appeal  to  the  Supreme  Court  of  Ontario,  Appellate  Division,  from  an 
order  of  the  Board  not  having  been  set  down  for  hearing  within  the 
prescribed  period,  leave  to  appeal  was  given  and  the  time  for  appealing 
extended. 

Appeal  by  the  company  from  an  order  of  the  Ontario  Rail- 
way and  Municipal  Board  of  the  14th  July,  1913,  affirming  the 
decision  of  the  Court  of  Revision  of  the  Town  of  Fort  Frances 
whereby  the  assessment  for  school  purposes  of  the  appellant 
company’s  property  at  $600,000  was  confirmed. 
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October  23,  1913.  The  appeal  came  on  for  hearing  before 
Meredith,  C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

Glyn  Osier , for  the  appellant  company. 

G.  H.  Watson,  K.'C.,  and  E.  Coyne , for  the  town  corporation, 
the  respondent,  objected  that  the  appeal  was  not  properly  before 
the  Court. 

The  objection  was  argued,  and  the  appeal  was  heard  upon 
the  merits  subject  to  the  objection;  written  arguments  were 
afterwards  submitted  by  counsel  upon  the  question  of  the  juris- 
diction of  the  Board  to  make  the  order  appealed  against. 


These  arguments  are  stated  and  dealt  with  in  the  judgment. 


January  12,  1914.  The  judgment  of  the  Court  was  de- 
livered by  Meredith,  C.  J.O. : — This  is  an  appeal  by  the  Ontario 
and  Minnesota  Power  Company  from  an  order  of  the  Ontario 
Railway  and  Municipal  Board,  dated  the  14th  July,  1913,  affirm- 
ing the  decision  of  the  Court  of  Revision  of  the  Town  of  Fort 
Frances  as  to  the  assessment  for  school  purposes  of  the  pro- 
perty of  the  appellant. 

Upon  the  opening  of  the  appeal  it  was  objected  by  counsel 
for  the  respondent  that  the  appeal  was  not  set  down  for  hearing 
within  the  prescribed  period,  and  that  it  did  not  lie  without 
the  leave  of  the  Court,  which  had  not  been  obtained. 

The  appeal  was  argued  both  on  the  preliminary  objection 
and  on  the  merits,  upon  the  understanding  that,  if  the  Court 
should  be  of  opinion  that  leave  to  appeal  should  be  given,  and 
the  time  extended  for  appealing,  the  case  might  be  disposed  of 
on  the  merits  without  the  necessity  of  fresh  proceedings  being 
taken  by  the  appellant,  or  further  argument. 

We  are  of  opinion  that  leave  to  appeal  should  be  given  and 
the  time  for  appealing  extended.  The  question  which  the  ap- 
pellant has  raised  is  an  important  one,  and  there  was  some  room 
for  doubt  as  to  leave  to  appeal  being  necessary,  although  we 
are  of  opinion  that  it  was  necessary. 

In  considering  the  case  on  the  merits,  it  appeared  to  us  that 
a point  not  raised  upon  the  argument  is  fatal  to  the  respon- 
dent’s case,  viz.,  the  jurisdiction  of  the  Board  to  make  the 
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order  complained  of,  and  the  attention  of  counsel  was  called  to 
the  point,  and  written  arguments  as  to  it  have  been  put  in. 

The  matter  in  question  is  as  to  the  assessment  for  the  year 
3 911,  and  the  appellant  appealed  to  the  Board  against  its  as- 
sessment as  confirmed  by  the  Court  of  Revision,  and  on  the 
12th  February,  1913,  an  order  was  made  by  the  Board,  on  the 
consent  of  the  appellant  and  the  corporation  of  the  town,  al- 
lowing the  appeal  and  fixing  the  assessment  of  the  appellant’s 
lands  and  buildings  for  school  purposes  at  $100,000.  The  public 
school  board  of  the  town,  and  a ratepayer,  subsequently  applied 
to  the  Board  to  reopen  the  appeal  and  grant  a hearing  on  the 
merits ; and,  after  argument,  the  Board,  on  the  5th  March,  1913, 
made  an  order  setting  aside  its  previous  order,  and  proceeded 
to  hear  the  appeal,  and,  on  the  14th  July,  1913,  made  the  order 
complained  of,  confirming  the  assessment  for  school  purposes  of 
the  appellant’s  property  at  $600,000. 

The  jurisdiction  of  the  Board  to  hear  assessment  appeals, 
at  the  time  when  the  appeal  to  it  was  launched,  and  the  order 
reopening  the  appeal  was  made,  was  conferred  by  sub-sec.  1 of 
sec.  52  of  the  Ontario  Railway  and  Municipal  Board  Act,  1906, 
6 Edw.  VII.  ch.  31. 

By  that  sub-section  it  is  provided  that,  instead  of  the  appeal 
provided  for  by  sub-sec.  1 of  sec.  48 a of  the  Act  respecting  the 
Establishment  of  Municipal  Institutions  in  Territorial  Districts, 
R.S.O.  1897,  ch.  225,  being  to  a Judge  of  the  High  Court  in 
Chambers  iat  Toronto,  it  shall  be  to  the  Board. 

Section  4 8a  was  enacted  by  sec.  3 of  5 Edw.  VII.  ch.  24, 
and  the  provisions  of  the  1st  sub-section  are:  “48a. — (1)  Where 
there  is  an  appeal  from  any  municipal  council  or  Court  of  Re- 
vision under  section  45  of  this  Act,  to  the  district  judge,  and 
a person  desiring  to  appeal  has  been  assessed  upon  one  or  more 
properties  to  an  amount  aggregating  $10,000,  such  person  may, 
if  he  so  desires,  appeal  to  a Judge  of  the  High  Court  in  Cham- 
bers at  Toronto  instead  of  to  the  said  district  judge,  and  such 
appeal  to  the  said  Judge  in  Chambers  shall  be  upon  the  like 
uotice  and  otherwise  as  in  the  case  of  an  appeal  to  the  district 
judge  under  this  Act,  and  the  said  Judge  of  the  High  Court  in 
Chambers  shall  have  the  like  powers,  and  shall  perform  the  like 
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duties  in  respect  of  such  appeal  as  are  performed  by  the  county 
judge  in  like  cases  in  other  municipalities.” 

The  powers  and  duties  of  County  Court  Judges  on  appeals 
from  assessments  are  prescribed  by  the  Assessment  Act,  4 Edw. 
VII.  ch.  23,  secs.  68  to  75  inclusive;  and,  by  sec.  69,  the  assess- 
ment roll  is  to  be  altered  and  amended  in  accordance  with  the 
decision  of  the  Judge  upon  the  appeal,  and,  by  sub-sec.  7 of 
sec.  68,  power  is  given  to  the  Judge  to  adjourn  the  hearing  of 
the  appeal,  and  he  may  defer  judgment,  but  so  that  (subject 
to  the  provisions  of  secs.  53  to  56  and  to  the  provisions  of  the 
Act  respecting  the  Establishment  of  Municipal  Institutions  in 
Territorial  Districts,  and  to  the  provisions  of  special  Acts  re- 
lating to  particular  municipalities)  all  the  appeals  may  be  de- 
termined before  the  1st  August. 

It  is  clear  that  when  the  decision  upon  the  appeal  is  given 
by  the  County  Court  Judge  he  is  functus  officio,  and  has  no 
jurisdiction  afterwards  to  reopen  the  appeal.  His  decision  is 
“ final  and  conclusive  in  every  case  adjudicated  upon”  (sec. 
75)  ; and,  besides  this,  his  duties  are  purely  statutory,  and,  in 
the  absence  of  express  authority  to  reopen  an  adjudged  case — 
and  there  is  none — he  has  not  that  power. 

When,  by  the  Act  of  1905,  jurisdiction  was  conferred  upon 
a Judge  of  the  High  Court  in  Chambers  at  Toronto,  the  like 
powers  were  conferred  and  the  like  duties  were  imposed  upon 
him  as  were  conferred  and  imposed  upon  County  Court  Judges 
in  the  like  cases  in  other  municipalities,  i.e.,  in  municipalities  not 
in  unorganized  districts ; and  it  follows  that,  when  the  jurisdic- 
tion conferred  by  the  statute  of  1905  was  transferred  to  the 
Board  by  the  statute  of  1906,  the  powers  and  duties  of  the 
Board  were  the  same  as  those  which  had  been  possessed  by  and 
imposed  upon  County  Court  Judges  by  the  statute  of  1904. 

It  is,  I think,  highly  improbable  that  a legislature  which, 
recognising  the  importance  of  the  prompt  disposal  of  appeals, 
had  provided,  by  an  enactment  which,  as  interpreted  by  the 
Court  of  Appeal,  was  imperative  in  its  terms,  had  made  it  neces- 
sary that  appeals  should  be  finally  disposed  of  not  later  than  the 
1st  August,  would  have  conferred  upon  the  Board  jurisdiction 
at  any  time  to  reopen  an  appeal  which  had  been  disposed  of. 

It  is  argued  that  that  jurisdiction  is  conferred  on  the  Board 
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by  sub-sec.  4 of  sec.  19  of  the  statute  of  1906,  which  provides 
that  “the  Board  may  review,  rescind,  change,  alter  or  vary  any 
rule,  regulation,  order  or  decision  made  by  it,  whether  pre- 
viously published  or  not.” 

It  is  plain,  however,  that  the  sub-section  refers  only  to  the 
matters  dealt  with  in  the  preceding  sub-sections  of  sec.  19 — 
which  are  matters  relating  only  to  railways. 

That  what,  as  I have  said,  is,  in  my  opinion,  the  effect  of 
the  enactment  in  force  when  the  Board  assumed  to  reopen  the 
appeal,  is  made  still  clearer  by  the  legislation  of  1913. 

The  provisions  as  to  appeals  from  assessments  are  dropped 
from  the  Ontario  Railway  and  Municipal  Board  Act  of  1913, 
and  now  form  part  of  the  Assessment  Act,  statutes  of  1913,  ch. 
46,  sec.  13,  and,  by  sub-sec.  4 of  the  amended  section  76  of  the 
Assessment  Act,  enacted  by  sec.  13,  it  is  provided  that  secs.  68 
to  75,  and  secs.  77  and  78  (i.e.,  of  the  Assessment  Act  of  1904), 
shall  apply  to  all  appeals  taken  under  sub-sec.  1 or  sub-sec.  2, 
and  the  Board  shall  possess  the  powers  and  duties  which  by 
those  sections  are  assigned  to  a Judge  of  the  County  Court. 

The  provision  of  sub-sec.  5 of  sec.  4 of  the  statute  of  1906, 
that  the  Board  shall  have  all  the  powers  of  a Court  of  record, 
did  not  give  to  it  jurisdiction  to  reopen  the  appeal  after  it  had 
been  finally  dealt  with  on  the  12th  February,  1913.  An  order 
of  the  Board  was  then  made  and  entered  allowing  the  appeal 
and  fixing  the  assessment  at  $100,000  for  school  purposes ; 
and,  if  the  order  had  been  a judgment  of  a Court  of  record, 
after  it  had  been  passed  and  entered,  it  could  not  have  been 
set  aside  by  the  Court  by  which  it  was  made. 

The  effect  of  this  provision  is  to  vest  in  the  Board  such 
jurisdiction  as  is  inherent  in  a Court  of  record,  but  not  powers 
which  are  conferred  on  particular  Courts  by  statutes  or  by 
Rules  of  Court  passed  under  the  authority  of  a statute. 

For  these  reasons,  the  appeal  must  be  allowed,  leaving  the 
order  of  the  Board  of  the  12th  February,  1913,  to  stand  un- 
affected by  the  order  of  the  5th  March,  1913,  which  was  made 
without  jurisdiction;  and,  under  all  the  circumstances,  there 
should  be  no  costs  of  the  appeal  to  either  party. 
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[APPELLATE  DIVISION.] 

Re  Ontario  Power  Co.  of  Niagara  Falls  and  Township 
of  Stamford. 


Assessment  and  Taxes — Assessment  for  School  Purposes — Municipal  By- 
laiv — Fixed  Assessment — Exempting  By-law — Validation  by  Statute — 
School  Taxes  not  Included — Public  Schools  Act,  1901,  sec.  77 — “ In 
Whole  or  in  Part ” — “Of  any  Nature  or  Kind  whatsoever ” — “Notwith- 
standing Anything  in  any  Act  Contained  to  the  Contrary ” — Assess- 
ment Act,  1904. 

A by-law  passed  by  the  township  council  on  the  10th  October,  1904,  pro- 
vided that  the  annual  assessment  of  the  property  of  the  company  in 
the  township  “be  and  the  same  is  hereby  fixed  at  the  sum  of  $100,000 
. . . for  each  and  every  year  of  the  years  1904  to  1924  both  years 

inclusive,  and  that  the  said  company  and  its  property  in  the  municipal- 
ity shall  not  be  liable  for  any  assessment  or  taxation  of  any  nature  or 
kind  whatsoever  beyond  the  amount  to  be  ascertained  in  each  such  year 
by  the  application  of  the  yearly  rate  levied  by  the  municipal  council 
in  each  such  year  to  the  said  fixed  assessment  of  $100,000.”  By  an  Act  of 
the  Ontario  Legislature,  5 Edw.  VII.  ch.  78,  this  by-law  was  “legal- 
ised, confirmed  and  declared  to  be  legal,  valid  and  binding,  notwith- 
standing anything  in  any  Act  contained  to  the  contrary:” — 

Held,  following  Pringle  v.  City  of  Stratford  (1909),  20  O.L.R.  246,  that 
the  by-law  could  not  be  read  or  construed  as  exempting  from  school 
taxes:  Public  Schools  Act,  1 Edw.  VII.  ch.  39,  sec.  77. 

The  words  “of  any  nature  or  kind  whatsoever,”  in  the  by-law,  did  not 
add  anything  to  the  force  of  the  preceding  words;  and  the  concluding 
words  of  the  validating  Act,  “notwithstanding  anything  in  any  Act 
contained  to  the  contrary,”  were  not  sufficient  to  bring  school  rates  with- 
in the  exemption. 

Held,  also  that  the  by-law  was  an  exempting  by-law,  within  the  prohibi- 
tion of  sec.  77. 

Per  Meredith,  C.J.O. : — The  words,  “in  whole  or  in  part,”  in  sec.  77,  ap- 
pear to  have  been  introduced  for  the  very  purpose  of  including  an  ex- 
emption by  means  of  a fixed  assessment. 

Per  Hodgins,  J.A. : — Fixing  the  assessment  at  a lower  figure  than  the 
actual  value  is  an  exemption  to  that  extent.  Consideration  of  the  pro- 
visions of  the  Assessment  Act,  4 Edw.  VII.  ch.  23. 

Appeal  by  the  Ontario  Power  Company  of  Niagara  Falls 
from  an  order  of  the  Ontario  Railway  and  Municipal  Board, 
dated  the  26th  September,  1913,  confirming  the  assessment  for 
school  purposes  by  the  Corporation  of  the  Township  of  Stam- 
ford of  the  appellant  company’s  property  in  the  township. 


December  11,  1913.  The  appeal  was  heard  by  Meredith, 
C.J.O. , Maclaren,  Magee,  and  Hodgins,  JJ.A. 

Glyn  Osier,  for  the  appellant  company,  argued  that  the  com- 
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pany  was  entitled  to  the  exemption  conferred  by  a by-law  of 
the  respondent  corporation,  passed  on  the  10th  October,  1904, 
and  confirmed  by  the  Ontario  statute  of  1905,  5 Edw.  VII.  ch. 
78,  by  which  the  valuation  of  the  company’s  property  for  assess- 
ment purposes  was  fixed  at  $100,000,  for  the  years  1904  to  1924, 
inclusive.  From  1904  to  1912  it  was  never  suggested  by  any  one 
that  the  by-law  could  have  any  other  meaning  than  that  the 
assessment  so  fixed  should  apply  to  school  as  well  as  to  other 
purposes.  The  provision  of  the  Act  of  1892,  “An  Act  to  amend 
and  explain  certain  portions  of  the  School  Laws,”  55  Viet.  ch. 
60,  sec.  4,  forbidding  the  application  of  any  exemption  to  school 
rates,  is  controlled  by  the  express  enactment  in  the  statute  of 
1905  declaring  the  by-law  “to  be  legal,  valid  and  binding,  not- 
withstanding anything  in  any  Act  contained  to  the  contrary;” 
and  the  Board  erred  in  holding  that  the  last-mentioned  statute 
did  not  prevent  the  operation  of  the  statute  of  1892  (now  found 
in  the  Public  Schools  Act,  9 Edw.  VII.  ch.  89,  as  sec.  39).  He 
contended  also  that  the  by-law  did  not  really  exempt.  He 
referred  to  Canadian  Pacific  B.W.  Co.  v.  City  of  Winnipeg \ 
(1900),  30  S.'C.R.  558;  Stratford  Public  School  Board  v.  City  of 
Stratford  (1910),  2 O.W.N.  499. 

A.  C.  King  stone,  for  the  township  corporation,  the  respon- 
dent, argued,  from  a review  of  the  history  of  the  provincial  legis- 
lation with  regard  to  municipal  taxation  and  exemptions  there- 
from, that  the  Legislature  should  not  be  considered  to  have  had 
the  intention  to  withdraw  the  express  statutory  prohibition 
against  exempting  from  school  taxes  which  has  been  in  force  ever 
since  1892,  if  not  before,  as  suggested  by  Harrow,  J.A.,  in 
Pringle  v.  City  of  Stratford  (1909),  20  O.L.R.  246,  258,  259. 
He  also  referred  to  Toronto  Public  Board  v.  City  of  Toronto- 
(1902),  4 O.L.R.  468;  Broom’s  Legal  Maxims,  ed.  of  1911,  pp. 
438,  461-463 ; Freme  v.  Clement  (1881),  44  L.T.R.  399 ; Minet  v. 
Leman  (1855),  20  Beav.  269;  Pryce  v.  Monmouthshire  Canal 
and  Railway  Companies  (1879),  4 App.  Oas.  197.  An  exemption 
by  means  of  a fixed  assessment  comes  within  the  meaning  of  a 
partial  exemption  under  the  statute  of  1892. 

By  arrangement  between  counsel  in  this  and  the  two  follow- 
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ing  cases,  Wallace  Nesbitt,  K.O.,  was  heard  in  reply.  He  referred 
to  the  Separate  Schools  Act,  3 & 4 Geo.  V.  eh.  71,  sec.  66,  and  to 
Stratford  Public  School  Board  v.  City  of  Stratford,  supra. 

January  12,  1914.  Meredith,  C.J.O. : — This  is  an  appeal  by 
the  Ontario  Power  'Company  of  Niagara  Palls  from  an  order  of 
the  Ontario  Railway  and  Municipal  Board,  dated  the  26th  Sep- 
tember, 1913,  confirming  the  assessment  for  school  purposes  of 
the  appellant’s  property.  The  exemption  which  the  appellant 
claims  is  conferred  by  a by-law  of  the  council  of  the  respondent, 
passed  on  the  10th  October,  1904,  and  it  provides  that  the  annual 
assessment  “of  all  the  real  estate,  property,  franchise  and 
effects  of  the  Ontario  Power  Company,  situate  from  time  to  time 
within  the  Municipality  of  the  Township  of  Stamford,  and  used 
for  the  corporate  purposes  of  the  company,  be  and  the  same  is 
hereby  fixed  at  the  sum  of  $100,000  apportioned  as  follows: — 
namely,  $30,000  upon  the  gate-houses,  penstocks,  inlets,  inlet 
bridges  and  other  principal  works  of  the  company,  situate  in  the 
Queen  Victoria  Niagara  Palls  Park,  and  $70,000  upon  the  other 
property  of  the  said  company  situate  in  the  said  park  or  else- 
where in  the  said  municipality,  for  each  and  every  year  of  the 
years  1904  to  1924  both  years  inclusive,  and  that  the  said  com- 
pany and  its  property  in  the  municipality  shall  not  be  liable 
for  any  assessment  or  taxation  of  any  nature  or  kind  whatsoever 
beyond  the  amount  to  be  ascertained  in  each  such  year  by  the 
application  of  the  yearly  rate  levied  by  the  municipal  council  in 
each  such  year  to  the  said  fixed  assessment  of  $100,000  appor- 
tioned as  aforesaid.” 

On  the  application  of  the  appellant,  an  Act  was  passed  on 
the  25th  May,  1905,  ch.  78  of  the  statutes  of  that  year.  The  Act 
contains  but  one  section,  which  reads  as  follows:  “By-law  No. 
11  of  the  Municipal  Corporation  of  the  Township  of  Stamford” 
{i.e.,  the  by-law  in  question)  “set  forth  as  Schedule  ‘A’  to  this 
Act,  is  legalised,  confirmed  and  declared  to  be  legal,  valid  and 
binding,  notwithstanding  anything  in  any  Act  contained  to  the 
contrary.  ’ ’ 

Oddly  enough,  the  by-law  provides  that  “this  by-law  and 
the  provisions  thereof  shall  come  into  full  force  and  effect  immed- 
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iately  after  the  municipality  shall  be  authorised  by  sufficient 
legislative  or  other  authority  to  pass  the  same;”  and,  therefore, 
reading  it  literally,  the  event  upon  which  it  was  .to  come,  into  full 
force  and  effect  has  not  happened,  for  the  special  Act  does  not 
confer  authority  to  pass  the  by-law,  but  confirms  it,  and,  strictly 
speaking,  all  that  has  been  confirmed  is  a provision  for  exemption 
to  take  effect  when  authority  is  obtained  to  pass  the  by-law. 

The  case  is  not  distinguishable  from  the  Electrical  Develop- 
ment Company’s  case,  post,  notwithstanding  the  use  in  the  by- 
law of  the  words  “any  assessment  or  taxation  of  any  nature  or 
kind  whatsoever.”  The  addition  of  the  words  “of  any  nature 
or  kind  whatsoever”  does  not  add  anything  to  the  force  of  the 
preceding  words,  and  are  but  the  flourish  of  the  draftsman’s 
pen,  nor  are  the  concluding  words  of  the  special  Act,  “notwith- 
standing anything  in  any  Act  contained  to  the  contrary,”  suffi- 
cient, according  to  the  principle  of  the  decision  in  Pringle  v.  City 
of  Stratford,  20  O.L.R.  246,  to  bring  the  school  rates  within  the 
exemption.  It  is  forbidden  by  sec.  77  of  ch.  39  of  the  statutes 
of  1901,  the  Public  Schools  Act,  to  hold  or  construe  the  by-law  as 
exempting  the  appellant’s  property  “from  school  rates  of  any 
kind  whatsoever;”  and,  therefore,  all  the  special  Act  effected, 
if  it  effected  anything,  was  to  validate  a by-law  into  which  the 
exception  of  school  rates  had  been  practically  written  by  the 
Legislature. 

It  was  argued  by  Mr.  Osier  that  the  by-law  does  not  exempt 
from  taxation,  and  is,  therefore,  not  within  this  prohibition,  or 
the  exception  contained  in  the  Municipal  Act;  but  that  conten- 
tion is  not,  in  my  opinion,  well-founded. 

The  provisions  of  sec.  77  of  ch,  39  of  the  statutes  of  1901  are 
wide  enough  to  embrace  a by-law  providing  for  a fixed  assess- 
ment. The  section  provides  that  “no  by-law  passed  by  any 
municipality  after  the  14th  day  of  April,  1892,  for  exempting 
any  portion  of  the  ratable  property  of  a municipality  from  taxa- 
tion in  whole  or  in  part  shall  be  held  or  construed  to  exempt 
such  property  from  school  rates  of  any  kind  whatsoever.” 
The  words  “in  whole  or  in  part”  appear  to  me  to  have  been  intro- 
duced for  the  very  purpose  of  including  an  exemption  by  means 
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of  a fixed  assessment.  They  were  evidently  not  intended  to 
apply  to  an  exemption  of  part  of  the  property,  for  that  is 
provided  for — hy  the  use  in  the  earlier  part  of  the  section  of  the 
words  “any  portion  of  the  ratable  property.”  The  effect  of  a 
fixed  assessment  is  to  exempt  from  taxation  the  property  to  which 
it  applies  to  the  extent  hy  which  its  assessable  value  exceeds  the 
amount  of  the  fixed  assessment  ; but,  if  there  were  any  doubt  as 
to  the  application  of  the  section  to  fixed  assessments,  the  fact 
that  the  by-law  in  question  expressly  provides  that  the  company 
shall  not  be  liable  for  any  assessment  or  taxation  of  any  nature 
or  kind  whatsoever  beyond  the  amount  to  be  ascertained  in  each 
year  by  the  application  of  the  yearly  rate  levied  by  the  municipal 
council  in  that  year  to  the  fixed  assessment,  brings  the  by-law 
clearly  within  the  scope  of  the  section. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs. 

Maclaren  and  Magee,  JJ.A.,  concurred. 

Hodgins,  J.A. : — I agree  with  my  Lord  the  Chief  Justice 
that  these  cases*  are  governed  by  the  principle  enunciated  in 
Pringle  v.  City  of  Stratford,  20  O.L.R.  246,  and  that  the  by-law 
in  question  cannot  be  read  or  construed  as  exempting  from 
school  taxes.  They  were  passed  after  the  Legislature  had  ex- 
pressly enacted  that  no  municipal  by-law  exempting  any  portion 
of  the  ratable  property  of  a municipality,  in  whole  or  in  part, 
should  be  held  or  construed  to  exempt  such  property  from 
school  rates  of  any  kind  whatever.  In  face  of  that  direction  from 
the  Legislature,  I do  not  see  how  this  Court  can  do  otherwise 
than  follow  it  in  the  construction  of  these  by-lawTs.  See  Smith 
v.  City  of  London  (1909),  20  O.L.R.  133;  Beardmore  v.  City  of 
Toronto  (1910),  21  O.L.R.  505.  The  case  of  Stratford  Public 
School  Board  v City  of  Stratford,  2 O.W.N.  499,  may  be  dis- 
tinguished from  the  case  of  Pringle  v.  City  of  Stratford  (ante), 
upon  the  ground  that  in  the  former  case  the  council  commuted 
the  taxes  and  accepted  them  “for  and  in  respect  of  all  assessable 
property.”  There  was  no  property  exempted,  but  the  rate 
imposed  on  it  was  fixed  and  validated  by  statute. 

*The  reasons  of  Hodgins,  J.A.,  are  applicable  to  both  this  case  and  the 
Electrical  Development  Company’s  case,  post. 
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But  I do  not  see  why  fixing  the  assessment  at  a lower  figure 
than  the  actual  value  is  not  an  exemption  to  that  extent.  While 
the  assessor  is  bound  to  enter  the  property  on  his  roll  at  its 
actual  value  (Assessment  Act  1904,  4 Edw.  VII.  ch.  23,  sec.  22, 
sub-sec.  3,  col.  15),  he  is  also  required  to  enter  (col.  16)  the  total 
amount  of  taxable  real  property,  and  (col.  18)  the  total  value  of 
property  exempt  from  taxation.  He  is  also  to  set  down  the 
amounts  assessable  against  each  person  opposite  his  name  in 
the  proper  columns  for  that  purpose.  This  item,  viz.,  the  amount 
assessable,  is  not  included  in  the  return  (schedule  E)  required 
to  be  made  by  a ratepayer,  although  the  information  from 
which  it  is  to  be  ascertained  by  the  assessor  is  to  be  stated  in 
cols.  13,  14,  15,  17,  and  18.  His  declaration  is  (schedule  Gr)  that 
he  has  set  down  in  the  assessment  roll  “all  the  real  property 
liable  to  taxation and  that  he  has  justly  and  truly  “assessed 
each  of  the  parcels  of  real  property  so  set  down”  {i.e.,  the  real 
property  liable  to  taxation)  “at  its  actual  value.” 

I can  see  no  anomaly  in  the  assessor  entering  the  value  of 
the  real  estate  in  any  of  these  cases  at  its  actual  value,  say, 
$600,000,  and  in  col.  18  entering  the  total  value  of  property 
exempt  from  taxation  at,  say,  $500,000,  leaving  the  amount 
assessable  against  the  companies,  i.e.,  the  total  value  of  taxable 
real  estate  in  col.  16,  at  $100,000. 

The  taxes  are  to  be  levied  on  the  whole  of  the  “assessment” 
for  real  property,  income,  etc.,  and  upon  all  the  ratable  property 
(secs.  3 and  4).  The  Assessment  Act  of  1904  seems  to  me  to 
recognise  the  exemption  of  separate  pieces  of  a block  of  prop- 
erty and  also  of  portions  of  its  value.  See  sec.  5,  sub-secs.  1 
and  12 ; sec.  10 ; sec.  14,  sub-secs.  2 and  5 ; sec.  35 ; sec.  39,  sub- 
sec. 2 ; sec.  41.  A property  worth  $600,000,  but  only  assessed  at 
$100,000,  is  exempt  to  the  extent  of  $500,000  of  its  value,  and  the 
amount  of  exemption  must  be  represented  by  land  or  buildings 
or  the  ratepayer’s  five-sixths  interest  in  the  same. 

Under  sec.  226  of  the  Assessment  Act  of  1904,  that  Act  is 
not  to  affect  the  terms  of  any  agreement  heretofore  made  with  a 
municipality  or  any  by-law  heretofore  or  hereafter  passed  by  a 
municipal  council  under  any  other  Act  fixing  the  assessment 
of  any  property,  or  for  commuting,  or  otherwise  relating  to 
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municipal  taxation.  This  would  indicate  that  the  provisions 
as  to  actual  value  and  otherwise  in  the  Assessment  Act  are  not 
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to  override  the  provision  of  the  special  Act.  But  that  section 
does  not  affect  the  provision  found  in  the  other  Act  to  which  I 
have  referred,  and  which  defines  the  construction  to  be  placed 
by  the  Courts  upon  agreements  or  by-laws  passed  by  municipal 
councils. 

Appeal  dismissed. 


Hodgins,  J.A. 


1914 


[APPELLATE  DIVISION.] 


Jan.  12.  re  Canadian  Niagara  Power  Co.  and  Township  of  Stamford. 


Assessment  and  Taxes — Assessment  for  School  Purposes — Municipal  By- 
laio — Fixed  Assessment — Exempting  By-law — Powers  Given  hy  Special 
Act,  55  Viet.  eh.  8,  sec.  8 — General  Act,  55  Viet.  eh.  60,  sec.  4 — Con- 
struction of  By-law — Exemption  as  to  School  Rates — Consolidated 
Municipal  Act,  1892,  secs.  366,  366a,  591 — 63  Viet.  ch.  33,  secs.  8,  9,  10. 

By  a by-law  of  the  township  passed  on  the  11th  May,  1903,  it  was  enacted 
that  the  annual  assessment  of  the  property  of  the  company  in  the  town- 
ship “be  and  the  same  is  hereby  fixed  at  the  sum  of  $160,000  . . . 
for  each  and  every  of  the  years  1903  to  1923,  both  years  inclusive,  and 
that  the  said  company  and  its  property  in  the  municipality  be  and  are 
hereby  exempted  in  each  year  . . . from  all  municipal  assessment  or 
taxation  of  any  nature  or  kind  whatsoever  beyond  the  amount  to  be 
ascertained  in  each  of  such  years  by  the  application  of  the  yearly  rate 
levied  by  the  municipal  council  in  each  such  year  to  the  fixed  assess- 
ment of  $160,000.”  This  by-law  was  passed  under  the  authority  of 
sec.  8 of  a special  Act  confirming  an  agreement  between  the  Niagara 
Falls  Park  Commissioners  and  the  company,  55  Viet.  ch.  8.  By  sec.  4 
of  an  Act  to  amend  and  explain  certain  portions  of  the  School  Laws, 
passed  at  the  same  session,  55  Viet.  ch.  60,  it  was  provided  that  “no 
municipal  by-law  hereafter  passed  for  exempting  any  portion  of  the 
ratable  property  of  a municipality  from  taxation  in  whole  or  in  part 
shall  be  held  or  construed  to  exempt  such  property  from  school  rates  of 
any  kind  whatsoever;”  and  this  was  re-enacted  in  R.S.O.  1897,  ch.  292. 
as  sec.  93,  and  again  re-enacted  in  the  Public  Schools  Act,  1901,  1 
Edw.  VII.  ch.  39,  as  sec.  77 : — • 

Held,  that  the  by-law  could  not  be  read  or  construed  as  exempting  from 
school  taxes. 

Sections  366,  366a,  and  591  of  the  Consolidated  Municipal  Act,  1892,  as 
amended  by  63  Viet.  ch.  33,  secs.  8,  9,  10,  considered. 

Pringle  v.  City  of  Stratford  (1909),  20  O.L.R.  246,  followed. 

Canadian  Pacific  R.W.  Co.  v.  City  of  Winnipeg  (1900),  30  S.C.R,  558,  dis 
tinguished. 

The  fact  that  the  special  Act  55  Viet.  ch.  8 and  the  general  Act  55  Viet, 
ch.  60  were  passed  at  the  same  session  does  not  warrant  the  conclusion 
that,  as  there  is  no  exception  of  school  rates  in  the  special  Act,  it  was 
intended  that  the  power  to  exempt  from  taxation  was  not  to  be  sub- 
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ject  to  that  exception;  but  the  contrary;  it  was  not  the  case  of  an  en- 
actment prohibiting  the  granting  of  an  exemption  from  school  rates, 
but  of  a mandate  to  all  Courts  to  hold  and  construe  by-laws  exempting 
from  taxation  as  not  extending  to  school  rates. 

Stratford  Public  School  Board  V.  City  of  Stratford  (1910),  2 O.W.N.  499, 
distinguished. 

Appeal  by  the  Canadian  Niagara  Power  Company  from  an 
order  of  the  Ontario  Railway  and  Municipal  Board,  dated  the 
26th  September,  1913,  confirming  the  assessment  for  school  pur- 
poses by  the  township  corporation  of  the  appellant  company’s 
property  in  the  township. 
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December  16,  1913.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

Wallace  Nesbitt , K.C.,  and  A.  Monro  Grier , K.C.,  for  the 
appellant  company,  relied  upon  the  arguments  and  cases  cited 
on  behalf  of  the  appellants  in  the  preceding  case.  The  by-law 
passed  on  the  11th  May,  1903,  was  passed  under  the  authority  of 
the  statute  of  Ontario  of  1892,  55  Viet.  eh.  8,  sec.  8,  and  the  Court 
should  follow  the  decision  of  the  Supreme  Court  of  Canada  in 
Canadian  Pacific  B.W.  Co.  v.  City  of  Winnipeg  (1900),  30 
S.C.R.  558,  which  reversed  the  decision  of  the  Manitoba  Court  of 
Queen’s  Bench  in  City  of  Winnipeg  v,  Canadian  Pacific  B.W. 
Co.  (1899),  12  Man.  L.R.  581.  The  considerations  which  pre- 
vailed with  the  Judges  of  the  Supreme  Court  in  that  case  were 
essentially  the  same  that  are  here  in  question,  and  the  principle 
that  has  been  acted  upon  from  1903  to  1913  should  not  now 
be  departed  from.  Section  8 of  ch.  8 of  1892  must  be  read  as 
not  subject  to  any  exception  of  school  rates:  Stratford  Public 
School  Board  v.  City  of  Stratford  (1910),  2 O.W.N.  499;  and 
see  the  Act  of  the  same  session,  ch.  60,  sec.  4.  They  also  referred 
to  Toronto  and  Niagara  Power  Co.  v.  North  Toronto  Corporation, 
[1912]  A.C.  834. 

A.  C.  Kingstone,  for  the  township  corporation.  See  the 
argument  in  the  preceding  case. 

Nesbitt,  in  reply. 

January  12,  1914.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  C.J.O. : — This  is  an  appeal  by  the  Canadian 
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Niagara  Power  Company  from  an  order  of  the  Ontario  Railway 
and  Municipal  Board,  dated  the  26th  September,  1913,  confirm- 
ing the  assessment  for  school  purposes  of  the  appellant’s  prop- 
erty. 

By  a by-law  of  the  council  of  the  respondent,  passed  on  the 
11th  day  of  May,  1903,  it  was  enacted  that  “the  annual  assess- 
ment of  all  the  real  estate,  property,  franchises,  and  effects  of 
the  Canadian  Niagara  Power  Company,  situate  from  time  to 
time  within  the  municipality  of  the  township  of  Stamford,  be 
and  the  same  is  hereby  fixed  at  the  sum  of  $160,000,  apportioned 
as  follows,  namely,  $100,000  upon  the  tunnels,  wheel-pits, 
power-houses,  inlets  .and  inlet  bridges,  and  other  principal  works 
of  the  said  company  from  time  to  time  situate  in  the  Queen 
Victoria  Niagara  Falls  Park,  and  $60,000  upon  the  other  prop- 
erty of  the  said  company  from  time  to  time  situate  in  the  said 
park  or  elsewhere  in  the  said  municipality,  for  each  and  every 
year  of  the  years  1903  to  1923,  both  years  inclusive,  and  that  the 
said  company  and  its  property  in  the  municipality  be  and  are 
hereby  exempted  in  each  year  of  the  said  years  from  all  muni- 
cipal assessment  or  taxation  of  any  nature  or  kind  whatsoever 
beyond  the  amount  to  be  ascertained  in  each  of  such  years  by  the 
application  of  the  yearly  rate  levied  by  the  municipal  council 
in  each  such  year  to  the  said  fixed  assessment  of  $160,000  appor- 
tioned as  aforesaid.” 


This  by-law  was  passed  under  the  authority  of  sec.  8 of  ch. 
8 of  the  statutes  of  1892, # which  provided  that  “it  shall  be  lawful 
for  the  corporation  of  any  municipality,  in  any  part  of  which 
the  works  of  the  company”  ( i.e the  appellant)  “or  any  part 
thereof  pass  or  are  situate,  by  by-law  specially  passed  for  that 
purpose,  to  exempt  the  said  company  and  its  property  within 
such  municipality,  either  in  whole  or  in  part,  from  municipal 
assessment  or  taxation,  or  to  agree  to  a certain  sum  per  annum, 
or  otherwise,  in  gross,  or  by  way  of  commutation  or  composition 
for  payment,  or  in  lieu  of  all  or  any  municipal  rates  or  assess- 


*An  Act  to  confirm  a certain  agreement  made  between  the  Commis- 
sioners of  the  Queen  Victoria  Niagara  Falls  Park  and  the  Canadian  Nia- 
gara Power  Company,  and  to  enable  the  said  Company  to  carry  the  agree- 
ment into  practical  effect:  55  Viet.  ch.  8. 
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ments  to  be  imposed  by  such  municipal  corporation,  and  for  such 
term  of  years  as  to  such  municipal  corporation  may  seem  exped- 
ient, not  exceeding  twenty-one  years,  and  any  such,  by-law  shall 
not  be  repealed  unless  in  conformity  with  a condition  contained 
therein.  ’ ’ 

At  the  same  session,  an  Act  intituled  “An  Act  to  amend  and 
explain  certain  portions  of  the  School  Laws”  was  passed  (ch. 
60),  the  fourth  section  of  which  provides  that  “no  municipal 
by-law  hereafter  passed  for  exempting  any  portion  of  the  ratable 
property  of  a municipality  from  taxation  in  whole  or  in  part 
shall  be  held  or  construed  to  exempt  such  property  from  school 
rates  of  any  kind  whatsoever.” 

The  authority  which  municipal  councils  then  had  to  pass 
by-laws  exempting  manufacturing  establishments  from  taxation 
was  conferred  by  sec.  366  of  the  Consolidated  Municipal  Act, 
1892,  the  provisions  of  which  were  that  “ every  municipal  council 
shall  by  a two-thirds  vote  of  the  members  thereof  have  the  power 
of  exempting  any  manufacturing  establishment  or  any  water- 
works or  water  company,  in  whole  or  in  part,  from  taxation, 
except  as  to  school  taxes,  for  any  period  not  longer  than  ten 
years,  and  to  renew  this  exemption  for  a further  period  not 
exceeding  ten  years.” 

This  section  was  a re-enactment  of  sec.  366  of  R.S.O.  1887, 
ch.  184. 

Before  the  by-law  now  under  consideration  was  passed,  a 
change  in  the  policy  of  the  Legislature  as  to  exemptions  from 
taxation  had  taken  place,  and  by-laws  for  granting  such  exemp- 
tions were  treated  as  the  granting  of  bonuses  (statutes  of  1900, 
ch.  33,  sec.  10)  ; and,  by  sec.  591  (12)  of  the  Consolidated  Muni- 
cipal Act,  1892,  as  amended  by  sec.  9 of  ch.  33  of  the  statutes 
of  1900,  it  was  made  requisite  to  the  passing  of  a by-law  for 
granting  aid  by  way  of  bonus  for  the  promotion  of  manufactures 
that  the  by-law  should  have  received  the  assent  of  the  electors 
in  conformity  with  the  provisions  of  the  Act,  which  are  those 
contained  in  sec.  366a,  as  enacted  by  sec.  8 of  ch.  33  of  the  stat- 
utes of  1900. 

In  conformity  with  the  policy  which  had  been  adopted  in 


App.  Div. 
1914 

Re 

Canadian 
Niagara 
Power  Co. 
and 

Township 

op 

Stamford. 

Meredith, 

O.J.O. 


0 


388 


ONTARIO  LAW  REPORTS. 


VOL. 


App.  Div. 
1914 

Re 

Canadian 
Niagara 
Power  Co. 

AND 

Township 

of 

Stamford. 

Meredith, 

C.J.O. 


1892,  that  there  should  be  no  power  to  exempt  from  school  rates, 
a proviso  was  added  to  the  provision  that  exemptions  from  taxa- 
tion should  be  deemed  bonuses,  that  nothing  contained  in  the 
Act  should  be  deemed  to  authorise  ‘ ‘ any  exemption  either  partial 
or  total  from  taxation  for  school  purposes  or  any  by-law  or  agree- ' 
ment  which  directly  or  indirectly  has  or  may  have  the  effect  of 
such  an  exemption.  ” 

The  provisions  of  sec.  4 of  ch.  60  of  the  statutes  of  1892  were 
also  in  force  when  the  by-law  was  passed,  haying  been  re-enacted 
in  the  revision  of  1897  as  sec.  93  of  ch.  292,  and  again  re-enacted 
in  the  Public  Schools  Act  of  1901,  ch.  39,  as  sec.  77. 

If  sec.  8 of  ch.  8 of  the  statutes  of  1892  were  alone  to  be  con- 
sidered, we  should  be  bound  by  the  decision  of  the  Supreme 
Court  of  Canada  in  Canadian  Pacific  Ii.W.  Co.  v.  City  of  Winni- 
peg, 30  S.C.R.  558,  to  hold  that  the  enactment  conferred  upon 
the  council  of  the  respondent  authority  to  exempt  from  school 
rates,  and  that  under  the  by-law  in  question  the  appellant  is 
entitled  to  exemption  from  these  rates,  to  the  extent  to  which  the 
fixed  assessment  provided  for  has  the  effect  of  exempting  from 
taxation. 

It  has,  however,  been  held  by  the  Court  of  Appeal  in  Pringle 
v.  City  of  Stratford  (1909),  20  O.L.R.  246,  that,  in  view  of  the 
settled  policy  of  the  Legislature,  as  indicated  by  the  enactments 
to  which  I have  referred,  that  municipal  councils  should  not 
have  power  to  exempt  from  school  rates,  an  agreement  validated 
by  a special  Act,  which  provided  that  property  should  be  exempt 
from  taxation,  did  not  confer  exemption  from  school  rates. 

In  that  case,  as  in  the  case  at  bar,  the  exemption  provided 
for  was  for  a longer  period  than  that  authorised  by  the  Municipal 
Act,  and  in  that  case  the  agreement  and  by-law  were  ultra  vires 
the  corporation  because  they  provided  for  guaranteeing  a loan, 
which  at  that  time  a municipal  corporation  had  no  power  to  do, 
and  the  view  of  the  Court  of  Appeal  was  that  the  purpose  of  the 
special  Act  was  to  validate  the  agreement  and  by-law  in  these 
respects  only,  and  that,  in  the  absence  of  anything  in  the  special 
Acts  to  indicate  that  they  were  to  have  a larger  meaning,  and  to 
exclude  the  exception  as  to  school  rates,  4 ‘it  ought  to  be  held 
. . . that  the  Legislature  did  not  intend  to  do  more  than  to 
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alter  the  general  law  in  so  far  as  it  was  necessary  to  permit  a 
longer  period  of  exemption  than  by  that  law  the  council  could 
grant,  or  to  abandon  . . . the  settled  policy  of  the  Legisla- 

ture in  respect  of  school  rates  since  the  year  1892:”  per  Osier, 
J.A.,  at  p.  254. 

Canadian  Pacific  B.W.  Co.  v.  City  of  Winnipeg  was  dis- 
tinguished, and  it  was  pointed  out  that  by  the  Manitoba  legis- 
lation “the  statutory  power  of  municipal  councils  to  exempt 
the  property  of  a railway  company  extends  to  ‘all  taxes,  assess- 
ments and  municipal  imposts  whatsoever  for  a period  of  not 
exceeding  twenty  years,’  and  there  is  apparently  no  exception 
there,  as  there  is  in  this  Province,  of  school  taxes:”  per  Garrow, 
J.A.,  at  p.  258. 

The  case  at  bar  is  not,  I think,  distinguishable  from  Pringle 
v.  City  of  Stratford. 

It  was  argued  by  Mr.  Nesbitt  that  the  fact  that  the  special 
Act  and  the  provisions  of  the  general  Act  upon  which  the  respon- 
dent relies  were  passed  at  the  same  session  points  to  the  con- 
clusion that,  as  there  is  no  exception  of  school  rates  in  the  special 
Act,  it  was  intended  that  the  power  to  exempt  from  taxation  was 
not  to  be  subject  to  that  exception;  but  I should  come  to  the 
opposite  conclusion.  The  policy  of  the  Legislature  as  to  the 
matter  was  being  given  effect  to  by  the  enactment  of  sec.  4 of 
ch.  60;  and  it  would  appear  to  be  unlikely  that,  if  it  had  been 
I intended  that  the  powers  of  exemption  which  were  being  con- 
ferred by  sec.  8 of  ch.  8 should  not  be  subject  to  the  exception  as 
to  school  rates,  it  would  not  have  expressly  so  declared  in  that 
enactment ; and  it  is  more  probable,  I think,  that  the  idea  of  the 
draftsman  of  the  special  Act  was  that,  because  of  sec,  4 of  ch. 
60  it  was  provided  that  no  by-law  thereafter  passed  for  exempt- 
ing ratable  property  from  taxation  should  be  held  or  construed 
to  exempt  it  from  school  rates,  any  by-law  thereafter  passed, 
however  wide  its  terms  might  be,  must  be  construed  as  subject 
to  an  exception  of  school  rates,  and  that  it  was  therefore  neces- 
sary to  introduce  into  sec.  8 any  words  excepting  those  rates. 

It  is  not  the  case  of  an  enactment  prohibiting  the  granting 
of  an  exemption  from  school  rates,  but  of  a mandate  to  all  Courts 
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to  hold  and  construe  by-laws  exempting  from  taxation  as  not 
extending  to  school  rates. 

Mr.  Nesbitt  referred  to  what  I am  reported  to  have  said,  and 
no  doubt  did  say,  in  Stratford  Public  School  Board  v.  City  of 
Stratford , 2 O.W.N.  499,  as  supporting  his  contention  that  sec. 
8 of  the  special  Act  must  be  read  as  not  being  subject  to  any 
exception  of  school  rates. 

That  case  is,  I think,  distinguishable.  The  agreement  that 
was  in  question  there,  which  had  been  confirmed  by  the  Legis- 
lature, provided  that  the  defendants  would  commute  and  fix  for 
a period  of  years  the  rates  and  taxes  to  be  paid  by  the  Grand 
Trunk  Railway  Company,  except  certain  named  rates,  at  the 
sum  of  $8,000,  and  it  was  conceded  by  the  plaintiff  that  the  effect 
of  the  agreement  and  the  Act  confirming  it  was  to  release  the 
railway  company,  on  payment  of  the  $8,000,  from  all  taxes, 
including  those  imposed  for  school  purposes,  and  the  contest  was 
only  as  to  the  application  of  the  $8,000,  the  contention  of  the 
plaintiff  being  that  the  council  should  have  applied  it  first  in 
payment  of  the  public  school  taxes,  for  which  the  railway  com- 
pany would  have  been  liable  if  there  had  been  no  commutation, 
and  that  only  the  residue  was  applicable  for  the  general  purposes 
of  the  municipality.  The  application  which  the  defendant  had 
made  of  the  $8,000  was  to  general  and  public  school  purposes 
respectively,  in  the  same  proportions  as  the  taxes,  if  there  had 
been  no  commutation,  would  have  been  applicable  to  those 
purposes. 

The  observations  to  which  Mr.  Nesbitt  referred  are  to  be 
found  on  p.  502  of  the  report,  and,  if  they  cannot  be  supported 
because  of  the  particular  circumstances  of  the  case,  they  are  in 
conflict  with  the  decision  of  the  Court  of  Appeal  in  Pringle  v. 
City  of  Stratford , and  that  decision  must  govern. 

For  these  reasons,  I am  of  opinion  that  the  appeal  fails  and 
should  be  dismissed  with  costs. 


Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Re  Electrical  Development  Co.  of  Ontario  and  Township  of 

Stamford. 


1914 
Jan.  12. 


Assessment  and  Taxes — Assessment  for  School  Purposes — Municipal  By- 
law— Fixed  Assessment — Exempting  By-law — Powers  Given  by  Special 
Act,  5 Edio.  VII.  ch.  12 — Construction  of  By-law — Exemption  as  to 
School  Rates — Consolidated  Municipal  Act,  1903,  secs.  366a,  591  (12), 
591a  (g). 

A by-law  of  the  township,  similar  in  terms  to  the  by-laws  in  the  two  pre- 
ceding cases,  was  passed  by  the  township  council  on  the  10th  October, 
1904,  fixing  the  annual  assessment  of  the  company  for  each  of  the  years 
1904  to  1924,  both  inclusive,  at  $225,000;  and  was  in  effect  authorised 
and  validated  by  sec.  3 of  a special  Act  of  the  Ontario  Legislature,  5 
Edw.  VII.  ch.  12:  — 

Held,  following  Re  Canadian  Niagara  Power  Co.  and  Toicnship  of  Stam- 
ford, ante,  that  the  by-law  could  not  be  read  or  construed  as  exempting 
from  school  taxes:  Consolidated  Municipal  Act,  1903,  secs.  366a,  591 
(12),  and  591a  (g). 

Appeal  by  the  company  from  an  order  of  the  Ontario  Rail- 
way and  Municipal  Board,  dated  the  26th  September,  1913, 
confirming  the  assessment  for  school  purposes  made  by  the  town- 
ship corporation  upon  the  appellant  company’s  property  in  the 
township. 


December  16,  1913.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellant  company,  relied  upon 
the  arguments  and  cases  cited  on  behalf  of  the  appellants  in 
the  two  previous  cases.  He  referred  to  the  agreement  made 
in  1903  between  the  Commissioners  of  the  Queen  Victoria 
Niagara  Falls  Park  and  Messrs.  Mackenzie,  Pellatt,  and  Nicholls, 
which  was  validated  by  the  Act  of  5 Edw.  VII.  ch.  12,  in  sec. 
3 of  which  is  contained  the  enactment  applicable  to  this  case. 
The  by-law  under  which  the  appellant  company  claims  the  right 
to  exemption  was  passed  on  the  10th  October,  1904.  It  is  the 
duty  of  the  proper  officials  to  make  up  the  roll  in  accordance 
with  this  by-law;  and,  if  corrections  are  required  under  sec.  97 
of  the  Assessment  Act  of  1904,  the  proper  remedy  is  by  way 
of  appeal  to  the  Court  of  Revision. 
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A.  C.  Kingstone,  for  the  township  corporation.  See  the  note 
of  the  argument  in  the  two  previous  cases. 

By  arrangement  between  counsel  in  this  and  the  two  preced- 
ing cases,  Wallace  Nesbitt,  K.C.,  was  heard  in  reply. 

January  12,  1914.  Meredith,  C.J.O. : — This  is  an  appeal  by 
the  Electrical  Development  Company  from  an  order  of  the  On- 
tario Railway  and  Municipal  Board,  dated  the  26th  September, 
1913,  confirming  the  assessment  for  school  purposes  of  the  appel- 
lant’s property. 

Although  the  facts  of  the  case  are  somewhat  different  from 
those  of  the  case  of  the  Canadian  Niagara  Power  Company, 
the  result  of  the  appeal  must  be  the  same,  for  the  reasons  that 
led  to  a conclusion  adverse  to  the  appeal  ini  that  case  apply 
equally  to  this. 

The  enactment  applicable  to  this  case  is  contained  in  sec.  3 
of  ch.  12  of  the  statutes  of  1905,  which  provides  as  follows: 
“It  shall  be  lawful  for  the  corporation  of  any  municipality  in 
any  part  of  which  the  works  of  the  company”  (■ i.e the  appel- 
lant) “or  any  part  thereof  pass  or  are  situate  by  by-laws  speci- 
ally passed  for  that  purpose  to  fix  the  assessment  of  the  property 
of  the  said  company,  or  to  agree  to  a certain  sum  per  annum  or 
otherwise  in  gross,  or  by  way  of  commutation  or  composition 
for  payment,  or  in  lieu  of  all  or  any  municipal  rates  or  assess- 
ments to  be  imposed  by  such  municipal  corporation,;  and  for 
such  term  of  years  as  to  such  municipal  corporation  may  seem 
expedient,  not  exceeding  twenty-one  years,  and  any  such  by- 
law shall  not  be  repealed  unless  in  conformity  with  a condi- 
tion contained  therein  and  this  section  shall  be  deemed  to  have 
been  in  force  and  shall  take  effect  from  and  after  the  first  day 
of  September,  1904.” 

The  by-law  under  which  the  exemption  is  claimed  was  passed 
on  the  10th  October,  1904,  and  provides  that  “the  annual 
assessment  of  all  the  real  estate,  property,  franchises,  and  effects 
of  the  Electrical  Development  Company  of  Ontario  Limited, 
situate  from  time  to  time  within  the  municipality  of  the  town- 
ship of  Stamford,  and  used  for  the  corporate  purposes  of  the 
company,  be  and  the  same  is  hereby  fixed  at  the  sum  of  $225,000, 
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apportioned  as  follows,  namely,  $140,000  npon  the  lands, 
tunnels,  wheel-pits,  power-houses  and  gate-houses,  penstocks, 
inlets  and  inlet  bridges,  and  other  principal  works  of  the  com- 
pany situate  in  the  Queen  Victoria  Niagara  Falls  Park,  and 
$85,000  upon  the  other  property  of  the  said  company  situate 
elsewhere  in  the  said  municipality,  for  each  and  every  year  of 
the  years  1904  to  1924,  both  years  inclusive,  and  that  the  said- 
company  and  its  property  in  the  municipality  shall  not  be  liable 
for  any  assessment  or  taxation  of  any  nature  or  kind  whatever 
beyond  the  amount  to  be  ascertained  in  each  such  year  by  the 
application  of  the  yearly  rate  levied  by  the  municipal  council  in 
each  such  year  to  the  said  fixed  assessment  of  $225,000  appor- 
tioned as  aforesaid.  ’ ’ 
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The  general  law  was  substantially  the  same  as  that  in  force 
when  the  by-law  granting  exemption  to  the  Canadian  Niagara 
Power  Company  was  passed,  except  that  the  provisions  of  the 
Municipal  Act  relating  to  exemptions  in  force  when  the;  later 
bydaw  was  passed  were  consolidated  in  1903  and  appear  in  that 
Act  (the  Consolidated  Municipal  Act,  3 Edw.  VII.  ch.  19)  as 
secs.  366a,  591  (12),  and  591a  (g). 

The  appeal  should  be  dismissed  with  costs. 


Maclaren  and  Magee,  JJ.A.,  concurred. 

Hodgins,  J.A.,  also  concurred,  for  the  reasons  given  by  him 
in, Re  Ontario  Power  Co.  of  Niagara  Falls  and  Township  of 
Stamford,  ante. 


Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Alabastine  Co.  of  Paris  Limited  v.  Canada  Producer  and  Gas 
Engine  Co.  Limited. 


Sale  of  Goods — Contract — Machinery — Defects — Implied  Warranty  of  Fit- 
ness for  Purpose  of  Buyer — Breach — Property  not  to  Pass  until  Pay- 
ment in  Full — Failure  to  Answer  Description  by  which  Sold — Trial 
by  Buyer — N on-acceptance — Rescission  of  Contract — Return  of  Money 
Paid  on  Account  of  Price — Interest — Damages  for  Breach— Special 
Provisions  of  Contract — Exclusion  of  Other  Agreements — Inapplicabil- 
ity to  Existing  Conditions — Undertaking  to  Repair  and  Replace  Defec- 
tive Parts — Right  to  Reject  — Eon-disclosure — Fraud  — • Findings  of 
Trial  Judge — Appeal . 

The  defendant  company  agreed  in  writing  with  the  plaintiff  company  to 
furnish  to  the  plaintiff  company  a 3-cylinder  19  by  20  natural  gas  en- 
gine and  fittings,  in  accordance  with  specifications  which  were  made 
part  of  the  agreement,  for  $6,000.  The  title  was  to  remain  in  the  defen- 
dant company  until  the  purchase-price  should  be  fully  paid.  In  the 
specifications  it  was  provided  that  the  engine  should  develope  250  actual 
brake  horse  power.  The  engine  and  fittings  were  delivered  to  the  plain- 
tiff company,  but  were  found,  as  the  plaintiff  company  alleged,  not  to 
work  properly;  the  engine  “broke  down”  when  tried;  and  this  action 
was  brought  for  rescission  of  the  agreement,  the  return  of  $5,500  paid 
on  account  of  the  purchase-price,  and  damages:  — 

Held,  affirming  the  findings  of  Cltjte,  J.,  the  trial  Judge,  upon  the  evid- 
ence, which  was  conflicting,  that  the  “break-down”  was  caused  by  defects 
in  the  engine  itself,  due  to  improper  workmanship  and  the  use  of  im- 
proper materials;  that  there  was  an  implied  warranty  that  the  engine 
should  be  fit  for  the  purpose  for  which  it  was  intended  to  be  used,  and 
that  it  was  not  fit  and  was  never  made  fit  for  that  purpose;  and  that  it 
was  never  capable  of  continuously  carrying  250  horse  power. 

2.  That  there  was  no  such  acceptance  of  the  engine  as  precluded  the  plain- 
tiff company  from  rejecting  it  if  it  did  not  fulfil  the  requirements  of  the 
contract. 

3.  That,  as  the  engine  did  not  possess  the  qualities  which  the  defendant 
company  agreed  that  it  should  possess,  the  plaintiff  company  was  not 
bound  to  receive  or  pay  for  it. 

Wallis  Son  & Wells  V.  Pratt  & Haynes,  [1911]  A.C.  394,  applied  and  fol- 
lowed. 

4.  That  the  provisions  in  the  agreement  “that  there  are  no  promises, 
agreements  or  undertakings  outside  of  this  contract  with  reference  to 
the  subject-matter,”  and  “that  no  agent  or  salesman  has  any  authority 
to  obligate”  the  defendant  company  “by  any  terms,  stipulations  or  con- 
ditions not  herein  expressed,”  had  not  the  effect  of  excluding  the  con- 
dition that  the  engine  should  be  a gas  engine  of  the  3-cylinder  type  and 
of  250  horse  power,  nor  the  condition  that  it  should  be  reasonably  fit 
for  the  purpose  for  which  it  was  required.  The  language  was  more 
appropriate  to  express  promises,  agreements,  or  undertakings,  than  to 
an  agreement  or  condition  which  the  law  implied  from  a given  state  of 
circumstances. 

5.  That  the  provision  in  the  agreement  that  the  defendant  company  was 
not  to  be  liable  for  damages  on  account  of  defects  of  design,  material, 
or  workmanship,  other  than  to  furnish  without  charge  repairs  or  new 
parts,  which,  upon  certain  conditions,  they  agreed  to  furnish,  had  no 
application  where  there  had  been  no  acceptance  by  the  buyer,  at  all 
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events  if  the  property  in  the  machinery  had  not  passed  to  the  buyer, 
but  were  intended  to  protect  the  defendant  company  from  claims  for 
damages  where  the  machinery  had  been  accepted,  and  defects  of  the 
character  mentioned  were  afterwards  discovered. 

6.  That  the  provision  in  the  agreement  that  “the  plant  shall  not  be  re- 
jected for  any  cause  except  for  failure  to  meet  the  duty  guaranteed” 
implied  the  right  to  reject  in  the  excepted  case. 

7.  That  the  finding  of  the  trial  Judge  that  the  company  was  guilty  of 
fraud  and  fraudulent  concealment  was  not  warranted  by  the  evidence. 

8.  That  it  was  not  the  duty  of  the  defendant  company  to  tell  the  plaintiff 
company  that  as  large  an  engine  as  the  latter  desired  to  purchase  had 
not  before  been  manufactured  by  the  former,  and  the  failure  to  communi- 
cate that  information  was  not  fraudulent;  in  this  also  reversing  the 
finding  of  the  trial  Judge. 

9.  That  the  judgment  of  the  trial  Judge  for  the  recovery  of  the  amount 
paid  with  interest  and  for  damages  for  breach  of  the  contract  to  furnish 
the  engine  was  right,  and  that  there  was  no  reason  to  complain  of  the 
amount  ($1,872)  at  which  the  damages  were  assessed. 

Action  to  recover  $5,500  paid  by  the  plaintiff  company  on 
account  of  the  purchase-price  of  an  engine  bought  from  the  de- 
fendant company,  and  alleged  to  be  useless  for  the  purpose  in- 
tended, for  $20,000  damages  for  loss  of  business,  and  for  rescis- 
sion of  the  agreement  for  sale  and  purchase  of  the  engine,  and 
other  relief. 


November  25-29,  1912.  The  action  was  tried  by  Clute,  J., 
without  a jury,  at  Brantford. 

6r.  77.  Watson,  K.'C.,  and  F.  Smoke,  K.C.,  for  the  plaintiff 
company. 

7.  F.  Hellmwth,  K.C.,  and  W.  A.  Boys,  K.C.,  for  the  defend- 
ant company. 

December  17,  1912.  Clute,  J. : — The  plaintiff  company 
manufactures  gypsum  products — plaster  of  paris,  hard  wall 
plaster,  etc.,  at  Paris  and  Caledonia,  Ontario.  The  defendant 
company  manufactures  gasoline  engines  at  Barrie. 

The  plaintiff  company  desired  to  increase  its  power,  and  Mr. 
Haire,  its  manager,  got  into  communication  with  one  Cooper, 
who  was  acting  as  sales-agent  (though  in  the  employ  of  an- 
other company)  for  the  defendant  company.  The  result  of 
this  was  that  the  defendant  company’s  manager,  Greaves,  Haire, 
and  Cooper  negotiated  for  the  sale  of  the  engine  and  other  appli- 
ances in  question.  It  was  fully  made  known  to  the  defend- 
ant company,  through  its  manager,  what  was  required.  He 
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visited  the  plaintiff  company’s  works,  and  it  was  pointed  out 
to  him  that  it  was  necessary  to  have  an  engine  that  could  be 
well-governed,  inasmuch  as  at  one  time  there  was  a heavy  load 
and  then  the  engine  would  run  light.  This  and  other  special 
requirements  were  pointed  put  to  him. 

According  to  Cooper’s  evidence,  Greaves  impressed  upon 
Haire  that  their  engine  was  the  one  they  ought  to  purchase. 
Greaves  further  stated  that  their  engine  would  easily  develope 
250  horse  power,  and  that  they  were  prepared  to  guarantee  the 
proper  operation  of  the  machine. 

I do  not  mention  this  part  of  the  evidence,  which  was  objected 
to,  as  in  any  way  varying  the  contract,  but  with  a view  of  shew- 
ing, what  was  made  manifest  throughout  the  evidence,  that  the 
plaintiff  company  required  and  the  defendant  company  agreed 
to  furnish  a particular  engine  suitable  for  a particular  pur- 
pose. 

After  a good  deal  of  negotiation,  and  after  all  parties  under- 
stood what  was  required,  an  agreement  was  entered  into  on  the 
5th  May,  of  which  the  attached  specifications,  together  with  a 
guarantee  and  special  agreement  mentioned  in  the  specifications, 
were  made  a part.  It  provides  that  the  purchaser  is  to  place 
the  engine  on  the  foundation  and  to  furnish  help  to  erect  it,  the 
vendor  to  furnish  an  engineer  to  superintend  the  erecting  and 
starting  of  the  machinery,  and  to  give  instructions  for  ten  days 
after  the  plant  is  started.  I shall  refer  later  to  some  of  its 
provisions. 

The  engine  was'  delivered  early  in  August,  and  set  up 
by  the  defendant  company’s  engineer  about  the  8th  September, 
and  started  to  run  on  the  10th.  It  was  stopped  owing  to  the 
pistons  being  too  tight;  they  had  to  be  filed  down.  This  took 
some  time,  two  or  three  weeks.  After  it  was  started  again,  one 
of  the  bearings  gave  trouble,  and  the  engine  would  not  govern 
properly.  It  would  race  without  a load,  and  with  a heavy 
load  would  stop.  The  balance-wheel  also  gave  trouble,  causing 
vibration.  This  was  attributable,  I think,  to  the  weakness  of 
the  crank-case,  of  which  I shall  speak  later. 

I may  mention  here  that  a crack  had  been  discovered  by 
Parkhurst,  superintendent  of  the  plaintiff  company’s  mill,  be- 
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fore  the  engine  was  removed  from  Barrie,  but  he  was  assured  by 
the  defendant  company ’s  manager,  Greaves,  that  it  was  a trivial 
matter,  and  could  be  made  perfectly  secure ; and  castings  were 
prepared  and  bolted  on  to  that  end.  A second  crack,  however, 
appeared  in  October,  about  a foot  long,  opening  and  closing  as 
the  engine  moved,  with  oil  oozing  out.  The  weakness  of  the 
crank-case,  according  to  the  evidence,  which  I accept,  caused  the 
crank-shaft  to  vibrate  dangerously.  This  occurred  early  in 
October.  The  effect  of  this  was  to  make  the  bearings  run  hot 
and  melted  out  the  babbitt ; that  is,  the  metal  in  which  the  shaft 
turns.  The  effect  of  this  was  to  break  the  gear,  which  was  found 
to  be  cast  iron  instead  of  steel,  as  it  should  have  been.  This 
occurred  about  the  middle  of  October.  The  engine  had  only 
run  a few  days  during  this  period.  About  the  22nd  October,  the 
air  cylinder  cracked,  owing  to  an  original  flaw  in  the  cylinder, 
which  had  been  known  to  the  defendant  company,  and  had  been 
drilled  out  and  plugged  before  the  engine  was  shipped.  It  was 
from  this  point  of  weakness  that  the  cracks  which  caused  the 
break  started.  I regard  this  as  impugning  the  defendant  com- 
pany’s integrity  in  sending  out  the  engine.  The  defect  was  in 
a vital  part,  where  the  greatest  pressure  was  applied,  and  where 
the  cylinder  should  have  been  perfect;  yet,  knowingly,  a very 
defective  cylinder  was  put  in  by  the  defendant  company.  The 
effect  of  this  break  of  the  cylinder  and  the  gear  caused  a delay 
of  some  weeks. 

The  plaintiff  company’s  manager  says  that  the  engine  was 
practically  out  of  business  for  two  months,  the  new  bearings 
and  the  cylinder  not  being  obtained  from  the  defendant  com- 
pany until  December. 

After  these  parts  were  finally  replaced  and  the  engine  started 
up  again,  it  ran  for  a few  days,  and  another  bearing  gave  out. 
The  babbitt  melted  out.  This  is  attributed  by  the  plaintiff  com- 
pany’s manager  to  the  balance-wheel  not  running  true  and  the 
weakness  of  the  crank-case,  causing  the  bearing  to  run  hot. 
One  Berg  was  sent  down.  He  rebabbitted  the  bearing  and  put  it 
in  some  kind  of  running  order,  and  it  was  again  started  some 
time  early  in  January.  The  babbitt  broke  again,  and  the  engine 
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worked  very  little  until  February.  It  would  run  part  of  the 
time  and  then  stop.  It  operated  at  times  fairly  well  during  the 
early  part  of  March,  but  on  the  25th  of  that  month  it  “went 
to  smash,”  as  the  witnesses  express  it. 

The  crank-case,  forming  the  body  of  the  engine,  was  broken 
beyond  repair,  and  other  parts  of  the  engine  were  so  broken 
and  destroyed  as  to  make  the  engine,  in  the  opinion  of  a num- 
ber of  witnesses  whose  evidence  I accept,  not  worth  repairing. 

The  evidence  shews  that  an  engine  of  this  kind  ought  to 
be  set  up  and  running  properly  in  about  two  weeks,  possibly 
three.  This  engine,  after  seven  months  from  the  time  it  was 
taken  in  hand  by  the  defendant  company  to  install,  never  was 
made  to  run  properly,  although  the  defendant  company  had 
charge  of  the  installation  and  repairs  during  the  whole  period. 

The  correspondence  during  all  this  period  between  the 
parties,  upon  which  I lay  great  weight,  shews  clearly,  I think, 
that  from  first  to  last  the  engine  was  never  in  proper  running 
order.  It  never  would  properly  govern,  which  was  a very 
essential  prerequisite  for  doing  the  plaintiff  company’s  work. 
The  castings  were  unfit  for  use,  and  this  fact  was  either  known 
or  should  have  been  known  to  the  defendant  company  before  the 
engine  was  sent  out.  The  crank-case,  upon  which  the  whole 
strain  of  the  engine  would  come,  was  so  defective  that  the  wit- 
nesses for  both  plaintiff  and  defendant  concurred  in  the  view 
that  it  was  not  fit  for  the  purposes  for  which  it  was  intended. 
I find  that  the  frequent  breaks  and  final  wreck  of  the  engine  were 
due  to  its  inherent  defects,  and  not  owing  to  any  want  of  care 
on  the  part  of  the  plaintiff  company  or  its  servants  in  charge  of 
the  engine.  I find  that  the  crank-case  was  not  oil  tight  and 
was  not  so  arranged  as  to  lubricate  all  moving  parts  within 
it  on  the  oil-splash  principle.  I find  that  it  was  defective  in 
form  and  material,  that  there  were  cold  shots  through  it ; it  was 
spongy,  thicker  upon  one  side  than  upon  the  other;  and  was 
unfit  to  be  sent  out  and  used  for  the  purposes  intended.  I find 
that  the  governor  did  not  comply  with  the  guarantee,  and  did 
not  control  the  admission  of  gas  and  air  proportionate  to  the 
load,  and  did  not  maintain  a constant  speed  of  the  engine.  I 
find  that  one  of  the  pistons  was  defective,  to  the  knowledge  of 
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the  defendant,  before  it  was  sent  out,  and  was  plugged,  which 
had  a tendency  to  weaken  it  and  make  it  unfit  for  the  use  in- 
tended. I find  that  the  engine  was  never  capable  of  continu- 
ously carrying  250  horse  power,  or  so  adjusted  as  to  start 
properly  without  the  assistance  of  the  smaller  engine.  I find 
that  the  material  and  workmanship  were  not  of  the  very  best 
class  of  their  respective  kinds,  but  on  the  contrary  were  such, 
having  regard  to  the  parts  defective,  as  to  render  the  engine 
wholly  unfit  for  the  work  required  of  it,  as  intended  by  both 
parties. 

As  to  the  defendant’s  witness  Hindle,  the  erecting  engineer, 
he  was  acting  as  selling-agent  for  the  defendant  during  the 
time  of  his  erecting  the  engine  in  question,  and  was  interested  in 
speaking  well  of  the  engine.  His  evidence  was  unsatisfactory, 
and  I do  not  give  full  credit  to  it. 

Stanley  Moore,  who  ran  the  engine  for  a time  and  then  went 
to  the  defendant,  was  wholly  discredited,  so  much  so  that  Mr. 
Hellmuth  very  frankly  stated  that  he  would  not  rely  upon  his 
evidence. 

I think  it  clearly  made  out  in  this  case  that  this  contract  was 
entered  upon  by  both  parties  with  a distinct  and  clear  under- 
standing as  to  the  purpose  for  which  the  engine  was  to  be  used, 
that  it  was  to  be  applied  to  a particular  purpose  which  re- 
quired particular  qualities,  and  the  defendant  company  repre- 
sented to  the  plaintiff  company  that  it  could  supply  the  engine 
required,  and  the  plaintiff  company  trusted  to  the  defendant 
company’s  judgment  and  skill  in  doing  so,  and  I think  this  is 
a case  where  there  is  an  implied  term  or  warranty  that  the 
article  shall  be  reasonably  fit  and  proper  for  the  purpose  for 
which  it  was  designed.  It  was  not,  I think,  within  that  part 
of  the  guarantee  which  limited  the  remedy  to  a replacement  of 
the  injured  parts.  Many  injured  parts  during  the  six  months 
were  over  and  over  again  replaced,  and  every  endeavour  was 
made  both  by  the  plaintiff  and  defendant  to  get  the  engine  in 
running  order.  The  result  of  six  months’  experiment  was,  that 
the  whole  thing  practically  collapsed,  and  I am  satisfied  that 
this  break-down  was  from  its  inherent  defects  and  weakness. 
I cannot  but  feel  that  the  defendant  company  was  guilty  of 
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fraud  in  putting  this  engine  off  as  it  did,  and  so  find.  I think 
it  was  clear  that  the  defendant  company  had  knowledge  of  the 
defect  in  the  crank-case  and  did  not  bring  it  to  the  attention 
of  the  plaintiff  company.  The  plaintiff  company’s  manager 
having  discovered  it,  he  was  assured  that  it  was  of  no  moment. 

The  defence  did  not  see  fit  to  call  the  defendant’s  manager, 
Greaves,  although  he  was  in  Court,  and  no  contradiction  was 
offered  as  to  what  was  said  by  the  plaintiff’s  witnesses  in  regard 
to  the  defect  of  the  crank-case. 

There  was  certainly  wilful  concealment  in  regard  to  the 
plugged  cylinder,  the  most  important  part  of  the  engine.  The 
defendant  company  also  withheld  from  the  plaintiff  company 
that  it  had  never  built  an  engine  of  this  size  before,  but  rather 
represented  itself  as  having  full  knowledge  of  what  was  re- 
quired and  as  capable  of  producing  the  article.  I think  the 
defendant  knew,  or  should  have  known,  that  the  engine  was 
unfit  for  the  purpose  for  which  it  was  intended. 

The  defendant’s  counsel  strongly  relied  upon  the  case  of 
Sawyer  & Massey  Co.  v.  Ritchie  (1910),  43  S.C.R.  614,  and  con- 
tended that  there  cotlld  he  no  implied  warranty  that  the  engine 
should  be  fit  for  the  purpose  for  which  it  was  used,  because  there 
were  certain  provisions  in  the  contract  for  replacing  defective 
parts.  In  my  opinion,  the  two  things  are  quite  distinct,  and 
I think  this  case  falls  within  the  principle  laid  down  in  Can- 
adian Gas  Power  and  Launches  Limited  v.  Orr  Brothers  Limited 
(1911),  23  O.L.R.  616.  In  that  case  there  was  a guarantee  that 
the  engine  should  be  in  perfect  running  order  when  shipped, 
and  also  that,  in  the  event  of  any  part  breaking  within  twelve 
months  by  reason  of  material  therein  having  been  defective, 
the  purchaser  might  return  the  same  and  he  furnished  free  of 
charge  with  a duplicate  part.  It  further  provided  that  no  agent 
was  authorised  to  make  any  contract  or  promise  differing  in 
any  way  from  that  written  and  contracted  in  the  order.  In 
that  case,  as  here,  the  vendors  had  knowledge  of  that  which  the 
defendants  desired  and  required  of  the  engine.  The  question 
as  to  when  an  implied  condition  or  warranty  may  arise  is  care- 
fully considered  in  the  Orr  case,  and  the  cases  referred  to. 

The  rule  is  thus  laid  down  by  the  late  lamented  Chief  Jus- 
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tice  Sir  Charles  Moss,  at  p.  621,  where  he  is  reported  as  saying : 
“But,  in  order  to  get  at  what  was  present  to  the  minds  of  the 
parties,  the  circumstances  connected  with  and  surrounding  the 
transaction  may  be  looked  at.  If,  for  instance,  a purchaser 
specifically  describes  the  article  he  requires,  or  selects  what  he 
wants,  relying  on  his  own  judgment  as  to  its  fitness  for  the 
purpose  to  which  he  intends  to  apply  it,  the  mere  fact  that  the 
vendor  is  aware  of  the  use  for  which  it  is  designed  will  not  raise 
an  implied  condition  or  stipulation  or  warranty  on  his  part  that 
it  is  fit  for  that  purpose.  An  example  of  this  class  is  Chanter 
v.  Hopkins  (1838),  4 M.  & W.  399.  But  many  cases  decided  in 
the  English  Courts,  both  before  and  since  the  passing  of  sec.  14 
(1)  of  the  Sale  of  Goods  Act,  1893  (of  which  it  has  been  said 
that  it  only  formulates  the  already  existing  law  on  the  subject — 
per  Collins,  M.R.,  in  Clarke  v.  Army  and  Navy  Co-Operative 
Society,  [1903]  1 K.B.  155,  at  p.  163,  and  Priest  v.  Last, 
[1903]  2 K.B.  148),  and  in  our  own  Courts,  have  clearly  affirmed 
the  rule  that  where  a manufacturer  or  dealer  contracts  to 
supply  an  article  which  he  manufactures  or  produces,  or  in 
which  he  deals,  to  be  applied  to  a particular  purpose,  so  that 
the  buyer  trusts  to  the  judgment  or  skill  of  the  manufacturer 
or  dealer,  there  is  in  that  case  an  implied  term  or  warranty  that 
it  shall  be  reasonably  fit  and  proper  for  the  purpose  for  which 
it  was  designed. 

In  my  opinion,  this  rule  is  applicable  to  the  present  case, 
upon  the  facts  and  evidence  disclosed,  and  there  can  be  no 
doubt  in  my  mind  whatever  that  the  engine  was  wholly  unfit 
for  the  purpose  for  which  it  was  designed  and  intended  to  be 
used  by  both  parties. 

The  plaintiff  company  is  entitled  to  recover  back  the  $5,500 
purchase-money  paid,  with  interest  upon  $1,000  from  the  8th 
August,  1911,  and  upon  $4,500  from  the  17th  January,  1912. 
It  is  also  entitled  to  recover  the  expenses  to  which  it  was  put  in 
the  installation,  which  amount  to  $500,  the  expense  in  disburse- 
ments, repairs,  and  changes,  $272,  and  also  the  expense  inci- 
dent to  installing  a temporary  engine  to  keep  the  works  running, 
less  the  present  cost  of  such  engine  (the  total  cost  of  which 
amounts  to  $2,300),  from  which  must  be  deducted  the  present 
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value  of  the  temporary  engine,  which  was  placed  by  the  plaintiff 
at  $1,500,  leaving  $800  to  he  allowed  on  that  item.  This  would 
make  a total  of  $7,072. 

There  is  also  a claim  for  loss  of  business.  There  is  no  doubt 
that  the  plaintiff  suffered  considerable  loss  directly  traceable 
to  the  defective  operation  of  the  engine  installed,  but  the  greater 
part  of  this  claim  I do  not  think  can  be  sustained.  There  was 
evidence  that  there  was  a loss  of  $75  a day  for  200  days,  making 
a claim  of  $15,000.  The  greater  part  of  this,  I think,  cannot 
be  sustained.  It  appeared  from  the  evidence  that  the  supposed 
profits  which  were  said  to  have  been  lost  would  have  accrued 
from  the  fact  that  two  competing  firms  had  gone  out  of  busi- 
ness during  the  fall  and  winter  of  1911  and  1912.  This,  of 
course,  was  not  in  the  contemplation  of  either  party  when 
the  engine  was  ordered,  and  cannot,  therefore,  be  considered 
as  forming  any  part  of  the  damages  to  which  the  plaintiff  would 
be  entitled.  As  a matter  of  fact  the  plaintiff’s  business  and 
profits  largely  increased  during  this  very  period,  owing  to 
increased  demands ; I think,  however,  a certain  amount  of  loss  is 
properly  traceable  to  the  defective  running  of  the  engine.  In 
addition  to  the  allowances  above  made,  I think  $300  would  be  a 
fair  allowance,  making  a total  of  $7,372,  for  which  the  plain- 
tiff company  is  entitled  to  judgment. 

As  in  Canadian  Gas  Power  and  Launches  Limited  v.  Orr 
Brothers  Limited,  23  O.L.R.  616,  I think  the  order  may  provide 
that  the  defendant  shall  be  entitled  to  a re-delivery  of  the 
engine,  conditional  on  the  repayment  of  the  balance  of  the  price. 

The  plaintiff  is  entitled  to  costs. 

The  defendant  company  appealed  from  the  judgment  of 
Clute,  J. 

April  21,  22,  and  23,  1913.  The  appeal  was  heard  by  Mere- 
dith, C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

7.  F.  Hellmuth,  K.'C.,  and  W.  A.  Boys,  K.C.,  for  the  appel- 
lant company.  We  quarrel  with  the  inferences  and  findings  of 
fact  of  the  learned  trial  Judge,  as  well  as  with  his  law.  He 
has  held  that  there  was  an  implied  warranty  of  fitness  of  the 


XXX.] 


ONTARIO  LAW  REPORTS. 


403 


engine.  Such  a condition,  if  there  was  one,  was  excluded  by 
certain  provisions  in  the  agreement  precluding  the  appellant 
company  from  being  bound  by  any  promises  or  stipulations  not 
expressed  in  the  agreement  itself.  We  attack  also  the  learned 
trial  Judge’s  finding  of  fraud,  which  was  based  on  an  erroneous 
view  of  the  facts.  In  any  event,  the  respondent  company  cannot 
have  rescission  and  damages  as  well.  As  to  the  facts,  the  evi- 
dence shews  that  the  break-down  was  due  to  the  negligence  and 
incompetence  of  the  respondent  company’s  engineer.  The 
crank-case  found  by  the  learned  trial  Judge  to  have  been  de- 
fective was  supplied  under  a guarantee  to  replace  it  if  found 
defective,  and  the  appellant  company  has  always  been  ready 
and  willing  to  replace  it.  The  respondent  company,  not  hav- 
ing requested  the  appellant  company  to  replace  the  crank-case, 
relieved  it  from  that  duty.  As  to  the  defective  cylinder,  this 
was  replaced  by  the  appellant  company,  and  no  fault  was  found 
with  the  second  one.  The  evidence  does  not  bear  out  the  learned 
trial  Judge  in  his  findings  as  to  the  causes  of  various  parts  of 
the  engine  going  wrong.  These  parts  gave  out  because  of  the 
neglect  and  incompetence  of  the  respondent  company’s  eng- 
ineer, and  not  because  of  any  inherent  weakness  in  the  parts.  The 
finding  that  the  engine  was  not  worth  repairing  cannot  he  sup- 
ported by  the  evidence,  as  it  was  shewn  that  the  engine  could 
be  repaired  for  $1,500.  The  evidence  shews  that  the  engine  was 
capable  of  developing  250  horse  power.  The  special  warranty 
:n  the  contract  excludes  any  such  implied  general  warranty  as 
the  learned  trial  Judge  has  found,  and  the  contract  expresssly 
provides  against  any  such  implied  general  warranty.  On  this 
point,  we  refer  to  Canadian  Gas  Power  and  Launches  Limited 
v.  Orr  Brothers  Limited  (1911),  23  O.L.R.  616,  and  (1911),  46 
S.C.R.  636;  Sawyer-Massey  Co.  v.  Ferguson  (1911),  16  W.L.R. 
667;  Sawyer  & Massey  Co.  v.  Bitchie,  43  S.C.R.  614;  Chitty  on 
Contracts,  16th  ed.,  p.  430,  paras.  12,  13,  14.  In  regard  to  the 
evidence  as  to  fitness,  in  Carter  v.  Canadian  Northern  B.W . 
Co.  (1911),  23  O.L.R.  140,  the  principle  is  laid  down  that  there 
cannot  he  a verbal  understanding  which,  in  effect,  varies  the 
written  contract.  See  also  Northey  Manufacturing  Co.  v: 
Sanders  (1899),  31  O.R.  475.  As  shewing  that  the  special  war- 
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ranty  in  the  contract  excludes  any  implied  general  warranty  of 
fitness,  we  refer  to  Robert  Bell  Engine  Co.  v.  Burke  (1912),  19 
W.L.R.  934.  The  respondent  company  cannot  get  its  money 
back,  and  also  damages:  Denison  v.  Taylor  (1903),  6 O.L.R.  93; 
Bell  v.  Goodison  Thresher  Co.  (1906-8),  8 O.W.R.  881,  10 
O.W.R.  445,  12  O.W.R.  477.  • 

G.  H.  Watson , K.C.,  for  the  respondent  company.  The  find- 
ing of  the  learned  trial  Judge  in  favour  of  the  respondent  com- 
pany and  his  conclusions  of  law  are  correct.  There  was  an  im- 
plied warranty  that  the  engine  was  fit  for  the  purpose  for  which 
it  was  intended.  It  never  was  fit,  nor  was  it  ever  made  so  by  the 
appellant  company.  On  this  point  I refer  to  Ontario  Sewer  Ripe 
Co.  v.  Macdonald  (1910),  2 O.W.N.  483,  17  O.W.R.  1014;  Can- 
adian Gas  Power  and  Launches  Limited  v.  Orr  Brothers  Limited , 
23  O.L.R.  616,  46  S.C.R.  636 ; Sawyer  & Massey  Co.  v.  Ritchie, 
43  S.C.R.  614;  Jackson  v.  Rotax  Motor  and  Cycle  Co.,  [1910] 
2 K.B.  937 ; Clarke  v.  Army  and  Navy  Co-Operative  Society, 
[1903]  1 K.B.  155;  Preist  v.  Last,  [1903]'  2 K.B.  148;  Randall 
v.  Newson  (1877),  2 Q.B.D.  102;  Bigelow  v.  Boxall  (1876),  38 
U.C.R.  452;  Brown  v.  Edgington  (1841),  2 Man.  & O.  279; 
Jones  v.  Just  (1868),  L.R.  3 Q.B.  197,  at  pp.  202,  203;  Crompton 
A Knowles  Loom  Works  v.  Hoffman  (1903),  5 O.L.R.  554; 
Shepherd  v.  Pybus  (1842),  11  L.J.N.S.C.P.  101.  The  general 
warranty  as  to  fitness  applies  notwithstanding  the  provision 
in  the  contract  relied  upon  by  the  appellant  company  for  taking 
this  case  out  of  the  rule:  Bell  v.  Goodison  Thresher  Co.,  12 
O.W.R.  477;  Wallis  Son  & Wells  v.  Pratt  & Haynes,  [1911] 
A.C.  394.  As  to  the  appellant  company’s  contention  that  it 
was  not  liable  for  damages  on  ’account  of  defects,  but  only 
obliged  by  provisions  of  the  agreement  to  furnish  new  parts, 
that  provision  does  not  apply,  as  the  respondent  company  never 
accepted  the  engine. 

January  12.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  defendant  com- 
pany from  the  judgment,  dated  the  17th  December,  1912,  which 
was  directed  to  be  entered  by  Clute,  J.,  after  the  trial  before 
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him,  sitting  without  a jury,  at  Brantford,  on  the  25th  November, 
1912,  and  the  four  following  days. 

The  action  is  brought  for  the  rescission  of  an  agreement 
made  between  the  parties  on  the  5th  May,  1911,  by  which  the 
appellant  agreed  to  furnish  to  the  respondent  a 3-cylinder 
19  x 20  natural  gas  engine,  with  extended  shaft  arranged  for 
outboard  bearing,  and  outboard  bearing  complete,  together  with 
a pulley  of  specified  dimensions,  and  a gas  regulator,  and  to 
supply  all  piping  within  10  feet  of  the  engine  and  foundation 
plans  and  foundation  bolts,  the  work  to  be  done  in  accordance 
with  the  specifications  annexed  to  the  agreement,  which,  to- 
gether with  the  guarantee  and  special  agreements  mentioned  in 
the  specifications,  were  made  part  of  the  agreement,  for  the 
sum  of  $6,000;  and  the  claim  of  the  respondent  is  for  rescis- 
sion of  the  agreement,  for  the  payment  of  $5,500  which  had 
been  paid  on  account  of  the  purchase-price,  with  interest,  and 
damages  for  alleged  misstatements  and  misrepresentations  by 
the  appellant,  by  which  the  respondent  was  induced  to  enter 
into  the  agreement. 

In  the  statement  of  claim  it  is  alleged  that  the  engine  and 
machinery  “did  not  work  properly  and  were  not  fit  for  the 
purpose  for  which  the  same  were,  to  the  knowledge  of  the” 
appellant  “purchased  by  the”  respondent,  and  that  they  were 
not  “merchantable  or  marketable,”  and  “were  of  no  use  or 
value”  to  the  respondent  for  the  purposes  for  which  they  were 
required;  that,  in  the  course  of  the  operation  of  the  engine  and 
machinery  in  the  respondent’s  factory  in  the  month  of  March, 
1912,  and  not  long  after  they  had  “been  attempted  to  be  used 
from  time  to  time”  by  the  respondent,  they  “exploded  and 
collapsed  and  broke  down,  became  smashed,  and  for  the  most 
part  destroyed,  from  the  defective  and  improper  construction 
and  bad  workmanship  and  material  of  the  same,  ’ ’ and  they  ‘ ‘ be- 
came and  were  useless  and  of  no  value”  to  the  respondent. 

The  evidence  is  conflicting,  especially  as  to  the  cause  of  the 
engine  having  broken  down  in  March,  1912,  the  contention  of 
the  appellant  being  that  it  was  due  t©  the  neglect  of  the  respond- 
ent’s  engineer  in  charge  of  it,  and  the  contention  of  the  re- 
spondent that  the  break-down  was  # caused  by  defects  in  the 
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engine  itself,  dne  to  improper  workmanship  and  the  use  of 
improper  materials ; and  the  finding  as  to  this  is  against  the  ap- 
pellant. 

The  learned  trial  Judge  also  found  that  there  was  an  implied 
warranty  that  the  engine  should  be  fit  for  the  purpose  for 
which  it  was  intended  to  be  used,  and  that  it  was  not  fit  and  was 
never  made  fit  for  that  purpose. 

According  to  the  specifications,  it  was  provided  that  the 
engine  should  develope  250  actual  brake  horse  power,  and  the 
finding  is  that  it  was  never  capable  of  continuously  carrying 
250  horse  power. 

There  is  no  finding  as  to  the  immediate  cause  of  the  break- 
down. According  to  some  of  the  testimony,  it  was  the  breaking 
of  the  crankshaft,  and,  according  to  otther  testimony,  the 
weakness  of  the  crank-case  and  other  parts  of  the  engine.  I 
mention  this  because,  if  the  break-down  had  been  due  to 
defects  in  the  crank-case  and  to  that  only,  the  contention  of 
the  appellant  that  the  remedy  of  the  respondent  was  confined 
to  a claim  on  the  5-year  guarantee,  which  was  given  after  the 
existence  of  cracks  in  the  crank-case  was  discovered,  would 
probably  have  prevailed. 

Although  there  is  no  express  finding  as  to  the  cause  of  the 
“ break-down,  ” it  is  manifest  from  the  reasons  for  judgment 
that  the  learned  trial  Judge  was  of  opinion  that  it  was  due  to 
defective  workmanship  and  the  use  of  improper  material  in 
various  parts  of  the  engine,  and  not  only  to  the  defects  in  the 
crank-case. 

It  is  impossible  for  us  to  reverse  the  findings  of  fact  to  which 
I have  referred.  There  was  evidence  to  support  them,  and  we 
cannot  say  that  the  conclusions  to  which  the  trial  Judge  came 
are  clearly  wrong. 

It  is  reasonably  clear,  we  think,  that  there  was  no  such 
acceptance  of  the  engine  as  precluded  the  respondent  from 
rejecting  it  if  it  did  not  fulfil  the  requirements  of  the  contract. 
It  was  being  “tried  out”  from  September,  when  it  was  set  up 
in  the  respondent’s  factory,  until  the  time  of  the  break-down 
in  the  following  March.  The  evidence,  no  doubt,  shews  that 
throughout  this  period  the.  respondent’s  manager  was  hoping, 
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and  perhaps  believing,  that  the  appellant  would  succeed  in 
making  such  changes  in  the  engine  as  would  put  it  in  a condi- 
tion to  meet  the  requirements  of  the  contract,  but  there  is 
nothing  to  shew  that  the  respondent  at  any  time  accepted  the 
engine  as  answering  those  requirements.  And,  besides  this, 
by  the  terms  of  the  contract,  “the  title  to  the  machinery  or 
material”  furnished  was  to  remain  in  the  appellant  until  the 
purchase-price  should  he  fully  paid. 

Upon  this  state  of  facts,  what  were  the  remedies  to  which 
the  respondent,  assuming  that  they  were  not  abridged  by  the 
terms  of  the  contract,  was  entitled,  and  how  far,  if  at  all, 
are  they  abridged  by  the  terms  of  the  contract? 
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One  of  the  rules  deduced  from  the  authorities  is  that  ‘ ‘ where 
the  subject-matter  of  the  sale  is  not  in  existence,  or  not  ascer- 
tained, at  the  time  of  the  contract,  an  engagement  that  it  shall, 
when  existing  or  ascertained,  possess  certain  qualities,  is  not  a 
mere  warranty,  but  a condition,  the  performance  of  which  is 
precedent  to  any  obligation  upon  the  vendee  under  the  contract ; 
because  the  existence  of  those  qualities,  being  part  of  the  descrip- 
tion of  the  thing  sold,  becomes  essential  to  its  identity,  and  the 
vendee  cannot  be  obliged  to  receive  and  pay  for  a thing  differ- 
ent from  that  for  which  he  contracted:”  Benjamin  on  Sale, 
3rd  Am.  ed.,  para.  895,  quoting  from  the  Leading  Cases,  vol. 
2,  p.  27. 

In  the  recent  case  of  Wallis  Son  & Wells  v.  Pratt  & Haynes , 
[1910]  2 K.B.  1003,  [1911]  A.C.  394,  the  difference  between  a 
condition  and  a warranty  was  considered,  and  the  rule  referred 
to  by  Mr.  Benjamin  was  stated,  in  somewhat  different  language, 
by  the  Lord  Chancellor  ( [1911]  A.C.  at  p.  395.)  He  there 
says:  “If  a man  agrees  to  sell  something  of  a particular  descrip- 
tion, he  cannot  require  the  buyer  to  take  something  which  is  of 
a different  description,  and  a sale  of  goods  by  description 
implies  a condition  that  the  goods  shall  correspond  to  it.  But 
if  a thing  of  a different  description  is  accepted  in  the  belief 
that  it  is  according  to  the  contract,  then  the  buyer  cannot 
return  it  after  having  accepted  it;  but  he  may  treat  the  breach 
of  the  condition  as  if  it  was  a breach  of  warranty,  that  is  to 
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say,  he  may  have  the  remedies  applicable  to  a breach  of  war- 
ranty. 7 7 

In  giving  his  reasons  for  judgment  in  the  Court  of  Appeal, 
Fletcher  Moulton,  L.J.,  whose  dissenting  judgment  was  adopted 
by  the  Lords,  said  ([1910]  2 K.B.  at  pp.  1012-13)  : “But  from 
a very  early  period  of  our  law  it  has  been  recognised  that”  the 
obligations  of  a contract  “are  not  all  of  equal  importance. 
There  are  some  which  go  so  directly  to  the  shbstance  of  the 
contract,  or,  in  other  words,  are  so  essential  to  its  very  nature 
that  their  non-performance  may  be  fairly  considered  by  the 
other  party  as  a substantial  failure  to  perform  the  contract  at 
all.  On  the  other  hand  there  are  other  obligations  which,  though 
they  must  be  performed,  are  not  so  vital  that  a failure  to 
perform  them  goes  to  the  substance  of  the  contract.  Both  classes 
are  equally  obligations  under  the  contract,  and  a breach  of 
any  one  of  them  entitles  the  other  party  , to  damages.  But  in 
the  case  of  the  former  class  he  has  the  alternative  of  treating 
the  contract  as  being  completely  broken  by  the  non-perform- 
ance, and  (if  he  takes  the  proper  steps)  he  can  refuse  to 
perform  any  of  the  obligations  resting  upon  himself  and  sue 
the  other  party  for  a total  failure  to  perform  the  contract. 
Although  the  decisions  are  fairly  consistent  in  recognising  this 
distinction  between  the  two  classes  of  obligations  under  a con- 
tract, there  has  not  been  a similar  consistency  in  the  nomencla- 
ture applied  to  them.  I do  not,  however,  propose  to  discuss  the 
matter,  because  later  usage  has  consecrated  the  term  'condition7 
to  describe  an  obligation  of  the  former  class  and  'warranty7 
to  describe  an  obligation  of  the  latter  class.  I do  not  think  the 
choice  of  terms  is  happy,  especially  so  far  as  regards  the  word 
'condition,7  for  it  is  a word  which  is  used  in  many  other  con- 
nections and  has  considerable  variety  of  meaning.  But  its  use 
with  regard  to  the  obligations  under  a contract  is  well  known 
and  recognised,  and  no  confusion  need  arise  if  proper  regard  be 
had  to  the  context.  . . . But  in  the  case  of  a breach  of  a 

condition77  the  other  contracting  party  “has  the  option  of  an- 
other and  higher  remedy,  namely,  that  of  treating  the  con- 
tract as  repudiated. 7 7 

The  Lord  Justice  then  referred  to  sec.  11,  sub-sec.  1 (c), 
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of  the  Sale  of  Goods  Act,  and  said  that  two  cases  are  there 
“given  in  which  he  will  be  deemed  as  a matter  of  law  to  have 
elected  to  content  himself  with  his  right  to  damages.  The 
two  cases  named  are,  the  case  where  the  buyer  has  accepted  the 
goods  or  part  thereof,  and  the  case  where  the  contract  is  for 
specific  goods,  the  property  in  which  has  passed  to  the  buyer.” 

In  that  case  the  contract  was  for  the  sale  of  seed  of  common 
English  sainfoin,  and  the  contract  provided  that  the  sellers 
gave  no  warranty.  The  sellers  had  delivered  seed  of  giant 
sainfoin,  which  is  a different  article,  of  inferior  value,  and  the 
view  of  the  Lord  Justice  was  (p.  1014)  : “Inasmuch  as  by  the 
law  the  obligation  to  deliver  the  kind  of  goods  stipulated  for 
in  a contract  of  sale  is  an  obligation  which  has  the  status  of 
a condition,  this  breach  gave  to  the  purchasers  the  choice  of  the 
two  remedies,  either  of  rejecting  the  goods  and  treating  the 
contract  as  repudiated  or  suing  for  damages  for  delivery  of  the 
inferior  article.  ’ ’ But,  as  the  purchasers  had  resold  the  goods  in 
ignorance  of  the  breach,  they  had  prevented  themselves  from 
exercising  the  higher  right,  and  must  be  content  with  suing  for 
damages  for  breach  of  the  contract. 

What  then  is  the  application  of  the  law  to  the  facts  of  this 
case?  The  engine  did  not  possess  the  qualities  which  the  appel- 
lant agreed  that  it  should  possess.  It  was  neither  of  250  horse 
power  nor  was  it  reasonably  fit  for  the  purposes  for  which  it 
was  required,  and  the  respondent  was,  therefore,  not  bound  to 
receive  or  pay  for  it.  As  I have  said,  the  property  in  it  did  not 
pass  to  the  respondent,  and  there  was  no  such  acceptance  of 
the  engine  by  the  respondent  as  to  exclude  the  right  to  treat 
the  contract  as  repudiated.  It  is,  I think,  the  proper  conclusion 
on  the  evidence  that  the  “trying  out”  of  the  engine  was,  as 
understood  by  both  parties,  to  be  for  the  purpose  of  discovering 
whether  or  not  it  answered  the  conditions  of  the  contract,  and 
what  was  done  by  the  respondent  in  “trying  out”  the  engine 
cannot  be  treated  as  an  acceptance  of  it,  or  as  evidence  that 
it  had  been  accepted  by  the  respondent. 

There  remains  to  be  considered  the  question  whether  there 
is  any  provision  of  the  contract  which  has  the  effect  of  abridging 
what  otherwise  would  have  been  the  rights  of  the  respondent. 
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The  contract  contains  a provision  in  these  words:  “It  is 
expressly  agreed  that  there  are  no  promises,  agreements  or 
undertakings  outside  of  this  contract  with  reference  to  the 
subject-matter;  that  no  agent  or  salesman  has  any  authority 
to  obligate  this  company  by  any  terms,  stipulations  or  condi- 
tions not  herein  expressed.” 

This  provision,  it  was  contended,  had  the  effect  of  excluding 
the  condition  that  the  engine  should  be  reasonably  fit  for  the 
purposes  for  which  it  was  required,  but  the  argument  was  not 
pressed  to  the  extent  of  contending  that  it  excluded  the  con- 
dition that  the  engine  should  be  of  250  horse  power. 

As  was  said  by  the  Lord  Chancellor  in  Wallis  Son  & Wells  v. 
Pratt  & Haynes,  [1911]  A.C.  at  p.  396 : “There  is  no  doubt  that 
when  you  are  dealing  in  a commodity  the  inspection  of  which 
does  not  enable  you  to  distinguish  its  exact  nature,  there  are 
risks  both  on  the  buyer  and  on  the  seller  if  they  think  fit  to 
sell  by  description.  But  if  it  is  desired  by  a seller  to  throw  the 
risk  of  any  honest  mistake  on  to  the  buyer,  then  he  must  use 
apt  language,  and  I should  have  thought  the  clearer  he  tries 
to  make  the  language  the  better.” 

It  is,  I think,  quite  clear  that  the  provision  with  which  I 
am  dealing  does  not  exclude  the  condition  that  the  engine 
should  be  a gas  engine  of  the  3-cylinder  type  and  of  250  horse 
power.  What  the  respondent  contracted  to  furnish  was  an 
engine  of  that  type  and  power,  and  the  furnishing  of  an  engine 
of  a different  type  or  power  would  be  no  more  a performance 
of  the  contract  than  was  the  delivery  of  giant  sainfoin  when 
the  contract  was  to  deliver  common  English  sainfoin. 

If,  as  has  been  found,  the  engine  was  to  be  suited  for  the 
purpose  of  the  respondent’s  business — what  the  appellant  has 
delivered  is  not  such  an  engine,  and  the  respondent  was  not 
bound  to  accept  or  pay  for  it. 

The  language  of  the  provision  is  more  appropriate  to  ex- 
press promises,  agreements,  or  understandings,  than  to  an  agree- 
ment or  condition  which  the  law  implies  from  a given  state  of 
circumstances;  and,  if  the  appellant  intended  that  such  an 
agreement  or  condition  should  be  included,  clearer  language 
should  have  been  used  to  express  that  intention. 
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The  other  provision  of  the  contract  on  which  the  appel- 
lant relies — that  as  to  the  appellant  not  being  liable  for  damages 
on  account  of  defects  of  design,  material,  or  workmanship,  other 
than  to  furnish  without  charge  repairs  or  new  parts  “as  men- 
tioned in  the  preceding  paragraph” — does  not  help  the  appel- 
lant. 

The  provision  of  the  preceding  paragraph  referred  to  is  that 
“it  is  understood  that  the  machinery  is  to  be  free  from  latent 
defect  in  material  and  workmanship,  and  should  any  part  of 
it  be  found  within  one  year  from  the  date  of  shipment  to  have 
been  defective  at  the  time  furnished,  the  company  will  repair  said 
part  f.o.b.  the  company’s  works,  or  will  furnish  without  charge, 
f.o.b.  the  company’s  works,  a similar  part  to  replace,  provided 
the  original  part  is  returned  to  the  company’s  works,  freight 
prepaid,  and  the  company’s  inspector  establishes  the  claim.” 

These  provisions,  in  my  opinion,  have  no  application  where 
there  has  been  no  acceptance  of  the  machinery  by  the  buyer,  at 
all  events  if  the  property  in  it  has  not  passed  to  him,  but  were 
intended  to  protect  the  appellant  from  claims  for  damages  where 
the  machinery  has  been  accepted,  and  defects  of  the  character 
mentioned  are  afterwards  discovered.  The  language  used  is 
more  consistent  with  that  being  the  purpose  of  the  provisions 
than  with  the  intention  being  that  they  were  to  be  applicable 
where  the  purchaser  had  still  the  right  to  reject.  Under  ordin- 
ary circumstances,  a purchaser  who  elects  to  treat  a contract 
as  repudiated  is  bound  to  restore  the  article  which  has  been 
furnished  to  him.  In  the  case  at  bar,  the  respondent  is  not  in 
a position  to  return  the  engine  in  the  condition  in  which  it  was 
when  set  up.  But  his  inability  to  do  so  is  not  the  result  of  any- 
thing he  has  done,  but  is  due  to  the  engine  having  broken  down 
owing  to  defects  for  which  the  appellant  is  responsible,  and 
the  offer  and  readiness  to  return  it  in  the  condition  in  which 
it  was  after  the  break-down  were  sufficient  to  entitle  the  respond- 
ent to  claim  the  relief  which  is  sought. 

The  judgment  may  also,  I think,  be  supported  upon  the  pro- 
vision of  the  contract  that  “the  plant  shall  not  be  rejected  for 
any  cause  except  for  failure  to  meet  the  duty  guaranteed,” 
which  implies  the  right  to  reject  in  the  excepted  case. 
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A1 though  not  necessary  for  the  .disposition  of  the  case,  in  the 
view  I have  taken,  to  say  anything  as  to  the  other  findings  of 
the  trial  Judge,  it  is  proper  that  I should  give  expression  to  my 
view  as  to  them. 

I am  unable  to  agree  with  some  of  them.  The  finding  that 
the  appellant  was  guilty  of  fraud  and  fraudulent  concealment 
is  not,  I think,  warranted  by  the  evidence.  The  crack  in  the 
crank-case  was  visible  to  any  one  who  examined  it,  as  it  was  to 
the  respondent’s  manager  when  he  saw  it  in  Barrie.  There  was 
no  concealment  of  the  crack,  and  there  is  nothing  in  the  evidence 
to  warrant  the  conclusion  that  Greaves,  the  appellant’s  man- 
ager, did  not  believe  what  it  was  testified  he  said  as  to  the 
crack  not  being  of  any  consequence.  The  conduct  of  the  appel- 
lant in  giving  the  five  years’  guarantee  also  indicates  that  there 
was  a desire  on  its  part  to  act  fairly.  Nor  was  the  fact  that 
one  of  the  cylinders  had  been  plugged  sufficient  to  warrant  a 
finding  of  fraud.  The  plugged  cylinder  ought  not  to  have  been 
put  into  the  engine,  but  putting  it  there  does  not  necessarily 
indicate  fraud. 

It  is  also  to  be  observed  that  when  the  crack  in  the  engine 
developed,  owing  perhaps  to  the  plugging,  the  defective  cylinder 
was  replaced  by  a new  one,  and  all  ground  for  complaint  on  that 
score  was  then  at  an  end. 

I am  also  unable  to  agree  that  it  was  the  duty  of  the  appel- 
lant to  have  told  the  respondent  that  as  large  an  engine  as  the 
respondent  desired  to  purchase  had  not  before  then  been  manu- 
factured by  the  appellant,  or  with  the  conclusion  that  the  failure 
to  communicate  that  information  was  in  any  sense  fraudu- 
lent. 

I am  of  opinion  that  the  trial  Judge  was  right  in  giving 
judgment  for  the  respondent  for  the  amount  which  had  been 
paid  on  account  of  the  purchase-price,  with  interest,  and  for 
damages  for  breach  of  the  contract  to  furnish  the  engine;  and 
that  there  is  no  reason  to  complain  of  the  amount  at  which 
damages  have  been  assessed;  and  it  follows  that  the  appeal 
should  be  dismissed  with  costs. 
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Carlyle  v.  County  of  Oxford. 


Jan.  12. 


Public  Schools — County  Inspector — Salary — By-law  of  County  Council — 
Public  Schools  Acts — 34  Viet.  eh.  33,  sec.  8 — 59  Viet.  eh.  70,  sec.  82, 
sub-sec.  8 — “ School ” — “ Department ” — Remuneration  according  to 
Number  of  Schools  — Action  for  Arrears  — Limitation  of  Ac- 
tions — Limitations  Act,  10  Edw.  VII.  ch.  34,  sec.  49  (5)  — 
— Specialty — Period  of  Limitation — Action  on  Statute — Obligation  to 
Pay  not  Dependent  on  Contract — Acceptance  of  Less  than  Sum 
Allowed  by  Statute - — Estoppel — Agreement  — Illegality  — Defeating 
Purpose  of  Statute — Judicature  Act,  R.S.O,  1897,  ch.  51,  sec.  58(8). 

C.  was  appointed  inspector  of  public  schools  of  the  county  by  a by-law 
of  the  county  council,  passed  on  the  8th  June,  1871,  which  provided  that 
his  remuneration  should  be  $5  per  school  per  annum.  By  the  school 
law  then  in  force  (1871),  34  Viet.  ch.  33,  sec.  8,  every  county  council 
was  required  to  appoint  a public  school  inspector,  subject  to  dismissal 
at  the  pleasure  of  the  council;  and  by  sec.  10  it  was  provided  that  the 
remuneration  of  a county  inspector  should  be  not  less  than  $5  per 
school  per  annum.  C.  continued  in  the  office  until  the  31st  January, 
1910.  From  1871,  the  Department  of  Education  treated  every  depart- 
ment of  a school  for  which  there  was  a teacher  occupying  a separate 
room  with  a separate  register  as  a “school,”  and  the  Government 
grants  were  paid  on  that  basis.  From  1871  until  1876,  the  county 
council  paid  C.  on  that  basis;  but,  from  1876  until  1904,  it  paid  him 
for  schools  only  and  not  for  departments.  By  the  Public  Schools  Act, 
1896,  59  Viet.  ch.  70,  sec.  82,  sub-sec.  8,  it  was  enacted  that  “the  county 
council  shall  pay  quarterly  to  every  county  inspector  at  the  rate  annu- 
ally of  $5  for  every  teacher  occupying  a separate  room  with  a separate 
register.”  C.  brought  this  action  to  recover  arrears  of  salary  for  the 
years  1876  to  1904,  both  inclusive;  and,  upon  his  death,  the  action  was 
continued  by  his  personal  representative: — 

Held,  that  the  word  “school,”  as  used  in  the  Act  of  1871  and  in  the  sub- 
sequent Acts  amending  and  consolidating  the  school  law,  previous  to  the 
Act  of  1896,  was  not  to  be  interpreted  as  meaning  “department”  for 
which  there  is  a teacher  occupying  a separate  room  with  a separate 
register. 

2.  That  it  was  the  duty  of  the  county  council,  after  the  Act  of  1896 
was  passed,  to  have  paid  C.  $5  for  every  teacher  occupying  a separate 
room  with  a separate  register. 

3.  That  the  plaintiff’s  claim  was  upon  a specialty,  and  her  cause  of  action 
was  not  barred — the  period  of  limitation,  by  the  Limitations  Act,  10 
Edw.  VII.  ch.  34,  sec.  49(6),  being  20  years.  The  action  was  one  of 
debt  on  the  statute,  and  so  an  action  upon  a specialty.  The  obligation 
to  pay  imposed  by  the  statute  of  1896  was  absolute,  and  did  not  depend 
upon  contract. 

Cork  and  Bandon  R.W.  Co.  v.  Goode  (1853),  13  C.B.  826,  followed. 

The  distinction  between  an  action  on  a statute  and  an  action  not  on  a stat- 
ute, though  a statute  enables  it  to  be  brought,  pointed  out. 

4.  That  the  plaintiff  was  not  estopped,  by  the  conduct  of  C.  in  accepting 
what  the  council  paid  him,  from  asserting  her  claim  for  the  arrears: 
what  C.  was  entitled  to  be  paid  was  as  well  known  to  the  council  as  to 
him,  and  the  corporation  did  not  act  to  its  damage  in  consequence  of 
anything  said,  done,  or  omitted  by  C. 

5.  That  an  agreement  for  the  payment  to  an  inspector  of  less  than  the 
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statute  provided  would  be  an  illegal  agreement — the  purpose  of  the 
statute  would  be  entirely  defeated  if  it  were  open  to  a county  council 
to  contract  with  its  inspector  that  he  should  serve  for  a less  remuner- 
ation than  that  for  which  the  statute  provided. 

Corporation  of  Liverpool  v.  Wright  (1859),  28  L.J.  868,  applied. 

6.  That  the  provisions  of  sec.  58(8)  of  the  Judicature  Act,  R.S.O.  1897, 
ch.  51,  even  if  otherwise  applicable,  could  not  be  invoked  to  defeat  the 
plaintiff’s  claim. 

7.  That  the  plaintiff  was  entitled  to  recover  the  amount  claimed  for 
arrears  from  1896  until  1904. 

Appeal  by  the  plaintiff  (by  revivor)  from  the  judgment  of 
Britton,  J.,  at  the  trial  (without  a jury),  dismissing  the  action, 
which  was  originally  brought  against  the  Corporation  of  the 
County  of  Oxford  by  William  Carlyle,  who  was  public  school 
inspector  of  the  county  of  Oxford  from  the  1st  July,  1871,  to  the 
31st  January,  1910,  to  recover  arrears  of  salary  alleged  to  be 
due  to  him  for  the  years  1876  to  1904,  both  inclusive,  and  in- 
terest on  the  arrears. 

William  Carlyle  died  pending  the  action,  and  it  was  con- 
tinued by  his  widow  as  administratrix  of  his  estate,  and,  upon 
her  death,  by  the  appellant  as  administratrix  de  bonis  non. 

The  defendant  corporation  denied  that  anything  was  due  to 
the  deceased,  and  pleaded  the  Statute  of  Limitations. 

The  deceased  was  appointed  inspector  by  by-law  of  the  de- 
fendant corporation,  passed  on  the  8th  June,  1871,  which  pro- 
vided that  his  remuneration  should  be  $5  per  school  per  annum 
and  a stated  allowance  for  travelling  expenses. 

By  sec.  10  of  the  Public  Schools  Act  then  in  force,  34  Viet, 
ch.  33,  it  was  provided  that  the  remuneration  of  a county  inspec- 
tor should  be  not  less  than  $5  per  school  per  annum,  and  the 
council  was  given  authority  to  determine  and  provide  for  the 
allowance  of  travelling  expenses. 

The  principal  point  in  controvsery  was  as  to  the  meaning  of 
the  word  “school”  in  sec.  10  and  subsequent  enactments. 

September  19,  1913.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

W.  M.  Douglas , K.C.,  and  W.  T.  McMullen,  for  the  appellant, 
argued  that  “school”  in  sec.  10  of  34  Viet.  ch.  33,  “An  Act  to 
Improve  the  Common  and  Grammar  Schools  of  the  Province  of 
Ontario,”  and  in  the  provisions  as  to  the  remuneration  of 
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county  inspectors  in  the  various  Public  Schools  Acts  down  to 
that  of  1896,  meant,  not  a school  building,  but  any  department 
of  a school  for  which  there  was  a teacher  occupying  a separate 
room  with  a separate  register,  and  pointed  out  that  the  Govern- 
ment grants  had  been  paid  on  that  basis.  The  Public  Schools 
Act,  1896,  59  Yict.  ch.  70,  sec.  82,  sub-sec.  8,  made  it  perfectly 
clear  that,  after  that  time  at  least,  that  should  he  the  basis  of 
remuneration.  So  there  could  be  no  question  that  from  that 
time,  at  all  events,  the  appellant  was  entitled  to  the  arrears 
claimed.  The  Statute  of  Limitations  did  not  run  against  the 
appellant,  as  the  claim  was  on  a specialty,  upon  which  the 
period  of  limitation  is  twenty  years.  The  obligation  to  pay 
imposed  by  the  statute  of  1896  is  absolute,  and  does  not  depend 
upon  contract:  The  Limitations  Act,  10  Edw.  VII.  ch.  34,  sec. 
49  (b) ; Cork  and  Bandon  R.W.  Co.  v.  Goode  (1853),  13  C.B. 
826;  Boss  v.  Grand  Trunk  R.W.  Co.  (1886),  10  O.R.  447; 
Shepherd  v.  Hills  (1855),  11  Ex.  55;  Lightwood’s  Time  Limit 
on  Actions,  p.  195;  Wood  on  Limitations,  2nd  ed.,  p.  92;  Tilson 
v.  Warwick  Gas  Light  Co.  (1825),  4 B.  & C.  962  ; Hitchins  v.  Kil- 
kenny and  Great  Southern  and  Western  R.W.  Co.  (1850),  9 
C.B.  536 ; Sparkman  v.  Gove  (1882),  44  N.J.  Law  252;  Essery  v. 
Grand  Trunk  R.W.  Co.  (1891),  21  O.R.  224;  Beatty  v.  Bailey 
(1912),  26  O.L.R.  145;  Maxwell  on  Interpretation  of  Statutes, 
3rd  ed.,  p.  656.  The  fact  that  the  deceased  accepted  payment  on 
I the  basis  that  he  was  to  be  paid  according  to  the  number  of 
schools  only,  not  departments,  and  that  he  gave  receipts  acknow- 
; ledging  the  sums  paid  as  salary  for  the  periods  for  which  they 
were  made,  does  not  estop  the  appellant  from  asserting  a claim 
for  the  arrears.  An  agreement  to  pay  less  than  the  remuner- 
ation imposed  by  statute  would  be  against  public  policy,  and 
| so  would  be  an  illegal  agreement. 

James  Bicknell,  K.C.,  and  S.  G.  McKay,  K.C.,  for  the  defend- 
ant corporation,  the  respondent,  contended  that  the  appellant 
had  no  claim  for  arrears  of  salary  due  to  the  deceased.  “-School” 
should  be  given  its  ordinary  and  popular  meaning,  of  an  estab- 
lishment for  instruction,  and  did  not  mean  each  department  of 
a school.  As  to  the  period  following  1896,  the  deceased  had 
agreed  to  accept  the  remuneration  which  he  did  receive.  It  was 
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a matter  of  agreement  between  the  parties.  This  was  an  action 
of  contract,  and  not  one  of  debt  under  the  statute,  and  so  the 
claim  of  the  appellant  is  barred  by  the  Statute  of  Limitations : 
Mayor , etc.,  of  County  Borough  of  Salford  v.  County  Council  of 
Lancashire  (1890),  25  Q.B.D.  384.  The  deceased  by  his  conduct 
was  estopped  from  claiming  the  arrears:  Carr  v.  London  and 
North  Western  R.W.  Co.  (1875),  L.R.  10  C.P.  307,  at  p.  316; 
Cave  v.  Mills  (1862),  7 H.  & N.  913;  Skyring  v.  Greenwood 
(1825),  4 B.  & C.  281;  Brisbane  v.  Dacres  (1813),  5 Taunt.  143; 
Love  v.  Mayor,  etc.,  of  Jersey  City  (1878),  40  N.J.  Law  456. 

January  12,  1914.  The  judgment  of  the  'Court  was  delivered 
by  Meredith,  C.J.O. : — This  is  an  appeal  by  the  plaintiff  from 
the  judgment,  dated  the  30th  May,  1911,  which  was  directed  to 
be  entered  by  Britton,  J.,  after  the  trial  of  the  action  before 
him,  sitting  without  a jury,  on  the  previous  day. 

The  deceased  William  Carlyle  was  public  school  inspector 
of  the  county  of  Oxford  from  the  1st  July,  1871,  to  the  31st 
January,  1910;  and  the  action  was  brought  by  him  to  recover 
arrears  of  salary  alleged  to  be  due  to  him  for  the  years  1876  to 
1904,  both  inclusive,  and  interest  on  the  arrears. 

The  respondent,  besides  denying  that  any  arrears  of  salary 
were  due  to  the  deceased,  pleads  the  Statute  of  Limitations  in 
bar  of  the  action. 

Pending  the  action,  William  Carlyle  died,  and  it  was  con- 
tinued by  his  widow  as  administratrix  of  his  estate,  and  upon 
her  death  the  action  was  continued  by  the  appellant  as  his  ad- 
ministratrix de  bonis  non. 

The  deceased  was  appointed  to  office  by  by-law  passed  on 
the  8th  June,  1871,  which  provides  that  his  remuneration  shall 
be  $5  per  school  per  annum  and  a stated  allowance  for  travelling 
expenses. 

By  the  school  law  then  in  force,  34  Yiet.  eh.  33,  sec.  8,  every 
county  council  was  required  to  appoint  a public  school  inspector, 
subject  to  dismissal  at  the  pleasure  of  the  council;  and  by  sec. 
10  it  was  provided  that  the  remuneration  of  a county  inspector 
should  be  not  less  than  $5  per  school  per  annum,  and  the  coun- 
cil was  given  authority  to  determine  and  provide  for  the  allow- 
ance for  travelling  expenses. 
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The  main  question  to  be  determined  is  as  to  the  meaning  of 
the  word  “school”  as  used  in  sec.  10  and  in  the  provisions  as  to 
the  remuneration  of  county  inspectors  in  the  various  Public 
Schools  Acts,  down  to  that  of  1896. 

It  appears  that  from  the  year  1871  the  Department  of  Edu- 
cation treated  every  department  of  a school  for  which  there  was 
a teacher  occupying  a separate  room  with  a separate  register  as 
a “school,”  within  the  meaning  of  the  Acts,  and  the  Govern- 
ment grants  were  paid  on  that  basis. 

The  respondent  appears  in  the  earlier  years  to  have  taken 
the  same  view,  and  the  deceased  was  paid  accordingly,  although 
some  question  appears  to  have  arisen  before  1876  as  to  the  proper 
basis  for  determining  the  remuneration.  In  1876,  the  council 
came  to  the  conclusion  that  the  basis  which  had  been  adopted 
was  erroneous,  and  directed  the  treasurer  to  pay  for  schools  only, 
and  not  for  departments;  and  from  that  time  on,  during  the 
whole  of  the  period  for  which  the  claim  is  made,  the  deceased 
was  paid  on  that  basis. 

The  public  school  law  was  consolidated  in  1874  by  37  Yict. 
ch.  28  (The  Consolidated  Public  School  Act  of  1874),  which 
made  no  change  in  the  provision  of  the  existing  law  to  which  I 
have  referred,  except  as  to  the  tenure  of  the  office;  and  the  pro- 
vision as  to  it  was,  that  an  inspector  should  be  subject  to  dis- 
missal by  a majority  of  the  council  in  case  of  misconduct  or 
inefficiency  or  by  a vote  of  two- thirds  of  the  council  “without 
such  cause”  (sec.  105). 

No  change  in  the  law  was  made  in  the  consolidation  of  1885, 
48  Yict.  eh.  49  (The  Public  Schools  Act,  1885),  except  that  the 
provision  as  to  the  remuneration  of  county  inspectors  was  recast 
(sec.  182),  and  was  made  to  read:  “It  shall  be  lawful  for  the 
Lieutenant-Governor  to  direct  the  payment,  out  of  the  Consoli- 
dated Revenue  Fund,  of  a sum,  not  exceeding  five  dollars  per 
school  per  annum,  to  each  county  inspector,  and  the  county 
council  shall  pay  quarterly  at  the  rate  of  not  less  than  an  equal 
amount  per  school,  and  in  addition  thereto  the  reasonable  travel- 
ling expenses  of  such  county  inspector,  the  amount  to  be  deter- 
mined by  the  county  council.  ’ ’ 

In  the  revision  of  1887  (The  Public  Schools  Act,  R.S.O. 


App.  Div. 
1914 

Carlyle 

v. 

County  of 
Oxford. 

Meredith,  C.J.O. 


418 

App.  Div. 
1914 

Carlyle 

v. 

County  of 
Oxford. 

Meredith,  C.J.O. 


ONTARIO  LAW  REPORTS.  [vol. 

1887,  ch.  225),  the  provisions  of  the  Act  of  1885  were  re-enacted 
as  secs.  176,  180,  and  181. 

The  public  school  law  was  again  consolidated  in  1891,  54 
Yict.  ch.  55,  but  no  change  affecting  the  question  under  con- 
sideration was  made  in  these  sections,  which  appear  in  the 
Consolidated  Act  as  secs.  150,  152,  and  153. 

In  the  consolidation  of  1896  (The  Public  Schools  Act,  1896), 
59  Viet.  ch.  70,  no  change  was  made  except  as  to  the  remuner- 
ation, and  the  provision  as  to  it  (sub-sec.  8 of  sec.  82)  was,  that 
“the  county  council  shall  pay  quarterly  to  every  county  in- 
spector at  the  rate  annually  of  $5  for  every  teacher  occupying 
a separate  room  with  a separate  register,  and,  in  addition, 
reasonable  travelling  expenses,  such  expenses  to  be  determined 
by  the  county  council.” 

It  is  unnecessary  to  trace  further  the  subsequent  consolida- 
tions of  the  public  school  law;  but  for  the  purposes  of  the  case 
it  is  sufficient  to  say  that  no  change  affecting  the  question  be- 
tween the  parties  was  made,  and  that  in  the  Act  of  1901  the 
provisions  as  to  the  dismissal  and  remuneration  of  county 
inspectors  are  substantially  the  same  as  in  the  Act  of  1896. 

Why,  after  the  passing  of  the  Act  of  1896,  which  required 
the  council  to  pay  the  inspector  at  the  rate  annually  of  $5  for 
“every  teacher  occupying  a separate  room  with  a separate 
register,”  the  deceased  was  not  paid  on  that  basis,  does  not 
appear,  but  the  fact  is  that  he  was  not  so  paid,  but  was  paid 
according  to  the  number  of  schools  only,  not  departments. 

After  the  action  of  the  council  in  1876  to  which  I have  re- 
ferred was  taken,  until  the  year  1909,  beyond  a protest  in  1876 
or  the  following  year,  nothing  was  done  by  the  deceased,  at 
all  events  by  way  of  formal  protest,  to  indicate  that  he  did 
not  acquiesce  in  the  conclusion  to  which  the  council  had  come  as 
to  the  measure  of  his  remuneration ; but,  on  the  contrary,  he  ac- 
cepted payment  throughout  on  the  basis  that  it  was  to  be  paid  ac- 
cording to  the  number  of  schools  only,  not  departments;  and, 
according  to  the  testimony  of  the  treasurer,  the  practice  was  for 
the  deceased  himself  to  ‘ 1 figure  out  ’ ’ the  amount  to  which  he  was 
entitled  and  for  the  treasurer  to  pay  him  ‘ 1 according  to  his  own 
statement;”  and  in  the  case  of  substantially  all  the  payments 
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the  deceased  gave  receipts  acknowledging  the  sums  paid  “as 
salary”  for  the  periods  for  which  they  were  made,  and  in  some 
cases  stating  that  the  payment  was  in  full. 

It  was  contended,  without  success,  before  my  brother  Brit- 
ton, that  the  word  ‘ ‘ school,  ’ ’ as  used  in  the  Acts  prior  to  that  of 
1896,  is  to  be  interpreted  as  meaning  “department”  for  which 
there  is  a teacher  occupying  a separate  room  with  a separate 
register,  and  the  same  contention  was  made  on  the  argument  of 
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the  appeal. 

I am  of  opinion  that  this  contention  is  not  well-founded,  and 
that  the  word  “school”  is  to  be  given  its  ordinary  and  popular 
meaning — a place  or  establishment  for  instruction  (the  Oxford 
English  Dictionary).  According  to  the  same  authority,  the 
word  is  “applied  (with  defining  word  as  upper,  lower  school) 
to  a division  of  a large  school  comprising  several  forms  or 
classes.  ’ ’ 

The  word  “department”  involves  the  idea  of  something 
which  forms  part  of  a larger  thing,  and,  in  the  case  of  a school, 
of  part  of  a school,  just  as  in  the  case  of  a “departmental  store” 
there  is  but  one  “store,”  although  it  comprises  several  depart- 
ments, or  in  the  case  of  a faculty  of  a college  or  university  there 
is  but  one  faculty,  although  it  comprises  several  departments. 
So,  in  the  case  of  a school,  there  is  but  one  school,  although  it 
may  comprise  several  departments. 

If  once  the  primary  meaning  of  the  word  “school”  is 
departed  from,  where  is  the  line  to  be  drawn?  What  part  of  a 
school  is  embraced  in  the  term?  Why  a department  for  which 
there  is  a teacher  having  a separate  room  and  with  a separate 
register?  Why  not  a class  or  form?  And  what  is  a “depart- 
ment ? ” It  will  be  observed  also  that,  when  the  law  was  amended 
in  1896,  nothing  was  said  about  “departments,”  but  the  pro- 
vision is  that  the  *$5  per  annum  shall  be  paid  for  ‘ ‘ every  teacher 
occupying  a separate  room  with  a separate  register,”  and  I 
think  it  is  quite  impossible  to  give  that  meaning  to  the  words 
“school”  as  used  in  the  previous  Acts. 

That  it  was  the  duty  of  the  respondent,  after  the  Act  of 
1896  was  passed,  to  have  paid  the  deceased  $5  for  every  teacher 
occupying  a separate  room  with  a separate  register  is  not  open 


420 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1914 

Carlyle 

v. 

County  of 
Oxford. 

Meredith,  C.J.O. 


[VOL. 

to  question ; and  the  appellant  is  entitled  to  recover  the  amount 
claimed  for  arrears  from  the  time  that  Act  came  into  force, 
unless  the  Statute  of  Limitations  is  a bar  to  her  action,  or  the 
conduct  of”  the  deceased  was  such  as  to  estop  him  and  his  per- 
sonal representative  from  making  the  claim,  or  the  receipt  of 
what  was  paid  to  him  operated  by  force  of  para.  8 of  sec.  58  of 
the  Judicature  Act  (R.S.O.  1897,  ch.  51) to  extinguish  the 
obligation  of  the  respondent. 

If  the  claim  of  the  appellant  is  upon  a specialty,  her  cause 
of  action  is  not  barred,  for  the  period  of  limitation  is  20  years : 
10  Edw.  VII.  ch.  34,  sec.  49(6). 

Under  the  old  forms  of  pleading  a declaration  in  debt  upon 
a statute  was  a declaration  upon  a specialty  ( Cork  and  Bandon 
R.W.  Co.  v.  Goode,  13  C.B.  826),  and  “not  the  less  so  because 
the  facts  which  bring  the  defendant  within  the  liability,  are 
facts  dehors  the  statute:”  per  Maule,  J.,  at  p.  835;  or  because 
assumpsit  or  case  would  also  lie  (ih.) 

That  case  was  followed  in  Shepherd  v.  Hills,  11  Ex.  55,  105 
R.R.  386,  in  which  it  was  held  that  an  action  for  the  recovery  of 
rates  and  duties  which  were  imposed  by  the  trustees  for  the 
improvement  of  Ramsgate  Harbour,  under  the  authority  of  a 
statute  which  provided  that  the  rates  and  duties  should  be  paid 
by  the  master  or  owner  of  every  ship  or  vessel  of  a certain 
burthen  passing  to,  from,  or  by  Ramsgate,  being  an  action  on  a 
specialty,  the  period  of  limitation  was  20  years.  In  delivering 
judgment  Parke,  B.,  said,  p.  67 : “There  is  no  doubt  that  where- 
ever  an  Act  of  Parliament  creates  a duty  or  obligation  to  pay 
money,  an  action  will  lie  for  recovery,  unless  the  Act  contains 
some  provision  to  the  contrary;”  and,  referring  to  the  defence 
of  the  Statute  of  Limitations,  “according  to  the  case  of  The 
Cork  and  Bandon  R.W.  Co.  v.  Goode,  this  being  an  action  on  a 
statute,  there  is  the  same  period  of  limitation  as  in  an  action  on 
a record  or  specialty.” 

Cork  and  Bandon  R.W.  Co.  v.  Goode  has  also  been  followed 


*Part  performance  of  an  obligation,  either  before  or  after  a breach 
thereof,  when  expressly  accepted  by  the  creditor  in  satisfaction,  or  rend- 
ered in  pursuance  of  an  agreement  for  that  purpose,  though  without  any 
new  consideration,  shall  be  held  to  extinguish  the  obligation. 
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and  applied  in  this  Province,  in  Ross  v.  Grand  Trunk  R.W.  Co., 
10  O.R.  447,  and  Essery  v.  Grand  Trunk  R.W.  Co.,  21  O.R.  224, 
in  the  case  of  claims  for  compensation  for  lands  taken  by  railway 
companies;  and  in  Beatty  v.  Bailey,  26  O.L.R.  145,  in  the  case 
of  a covenant  included  or  implied  by  virtue  of  the  Land  Titles 
Act;  and  was  also  followed  by  an  Irish  Court  in  Guardians  of 
the  Poor  of  the  Union  of  Magherafelt  v.  Gribben  (1889),  24  L.R. 
Ir.  520. 

There  are,  no  doubt,  cases  in  which  a statute  enables  an 
action  to  be  brought  which  nevertheless  is  not  an  action  on  the 
Act  of  Parliament,  as  was  said  in  In  re  Manchester  and  Milford 
R.W.  Co.,  [1897]  1 Ch.  276,  282,  by  Stirling,  J.,  who  treated 
Tobacco  Pipe  Makers’  Co.  v.  Loder  (1851),  16  Q.B.  765,  as  an 
illustration  of  this,  and  as  having  been  decided  on  the  ground 
that  “the  defendant  had  incurred  the  liability  of  the  penalty” 
for  the  recovery  of  which  the  action  was  brought  “by  becoming 
a member  of  the  company,  and  thus  impliedly  contracting  to 
fulfil  the  obligations  imposed  by  the  by-laws  on  the  members  of 
the  company,”  and  added:  “If  in  the  present  case  it  had  been 
necessary,  in  order  that  the  Manchester  and  Milford  Railway 
Company  should  incur  liability,  that  that  company  should  do 
some  Act,  as,  for  example,  use  the  joint  line  or  station,  then 
there  . would  have  been  much  ground  for  contending  that  the 
case  fell  under  the  principle  of  the  Tobacco  Pipe  Makers’  Co.  v. 
Loder ; but  the  decision  of  the  Queen’s  Bench  Division  shews 
conclusively  that  the  liability  of  the  Manchester  and  Milford 
h’ailway  Company  became  absolute  without  any  act  on  the  part 
of  that  company.” 

As  I understand  the  judgment  in  Tobacco  Pipe  Makers’ 
Co.  v.  Loder,  the  conclusion  was,  that  the  liability  of  the  de- 
fendant was  grounded  on  the  consent  to  become  a member  of 
the  company  so  as  to  incur  the  liability  imposed  upon  its 
members;  that  such  consent  was  in  effect  a contract  without 
specialty;  and  so  action  thereon  was  barred  in  six  years  after 
the  cause  of  action  was  complete.  See  10  Edw.  VII.  ch.  34,  sec. 
49(0). 

In  Thomson  v.  Clanmorris,  [1900]  1 Ch.  718,  the  question 
was  as  to  the  limitation  of  time  for  bringing  an  action  against 


App.  Div. 
1914 

Carlyle 

v. 

County  of 
Oxford. 

Meredith,  C.J.O. 


422 


ONTARIO  LAW  REPORTS. 


[/VOL. 


App.  Div. 
1914 

Cablyle 

V. 

County  of 
Oxfoed. 

Meredith,  C.J.O. 


directors  of  a company  to  recover  damages,  on  the  ground  that 
untrue  statements  were  contained  in  the  prospectus  of  the 
company,  on  the  faith  of  which  the  plaintiff  had  subscribed  for 
shares.  By  sec.  3 of  the  Directors’  Liability  Act,  1890,  the 
liability  is  to  pay  compensation  to  all  persons  who  subscribe 
on  the  faith  of  a prospectus  for  the  loss  or  damages  sustained 
by  reason  of  untrue  statements  in  it.  It  was  unnecessary  to 
decide  whether  the  period  of  limitation  was  20  years  or  6 years, 
but  the  Master  of  the  Rolls  (Lindley)  and  Vaughan  Williams, 
L.J.,  expressed  the  opinion  that,  under  the  old  form  of  plead- 
ing, an  action  on  the  case  for  breach  of  duty  would  have  been 
the  proper  remedy,  and  6 years  the  period  of  limitation.  After 
expressing  that  opinion,  the  Lord  Justice  went  on  to  say  (p. 
728)  : “But  it  is  said  that  this  is  not  an  action  on  the  case,  but 
an  action  on  the  statute,  and  Cork  and  Bandon  R.W.  Co.  v. 
Goode  is  relied  on.  But  it  must  be  remembered  that  there  the 
action  was  for  a statutory  debt,  and  the  sole  question  was 
whether  that  debt  was,  within  the  terms  of  sec.  3 of  the  Statute 
of  James,  ‘ grounded  on  a contract  without  specialty.’  . . . 

Maule,  J.,  pointed  out  that  there  is  a difference  between  an 
action  which  is  given  by  a statute  and  an  action  on  the  statute. 
Cork  and  Bandon  R.W.  Co.  v.  Goode  was  an  action  of  debt  on 
the  statute.  And,  as  I have  already  said,  the  only  question 
there  really  was  whether  the  action  came  within  the  words  of 
sec.  3 of  the  statute  of  James.  In  the  present  case  it  seems 
to  me  that  a new  duty  of  accuracy  in  respect  of  the  prepar- 
ation and  issue  of  prospectuses  is  created,  and  an  action  on 
the  case  is  given  to  those  persons  who  are  injured  by  the 
breach  of  that  duty.” 

In  Mayor , etc.,  of  County  Borough  of  Salford  v.  County 
Council  of  Lancashire , 25  Q.B.D.  384,  the  liability  of  the  de- 
fendant, if  it  existed,  was  to  pay  out  of  a particular  fund, 
and  Lord  Esher  said  (p.  388)  that  such  a liability  “is  enforced 
by  action  on  the  case,  and  not  by  action  for  debt  on  the  statute,  ’ ’ 
and  that  “to  such  an  action  the  six  years’  limitation  of  the 
Statute  of  Limitations  would  apply.”  The  view  of  Lindley, 
L.J.  (pp.  389 — 390),  was  that,  “unless  these  Justices  are  in- 
corporated, there  is  no  simple  obligation  to  pay,  enforceable 


XXX.] 


ONTARIO  LAW  REPORTS. 


423 


by  an  ordinary  action.  It  is  said  that  the  plaintiffs  have  a right 
to  this  money ; this  may  be  true ; but  their  right  is  not  an  abso- 
lute right  in  the  sense  in  which  a creditor  is  entitled  to  be  paid 
by  a debtor — but  a right  under  certain  circumstances  and  under 
certain  conditions,  and  those  circumstances  and  those  condi- 
tions modify  the  remedy  and  affect  the  right  materially.  ’ ’ And 
Lopes,  L.J.,  was  of  opinion  (p.  391)  that,  if  an  action  had  lain, 
the  proper  mode  of  proceeding  would  have  been  by  an  action 
on  the  case,  not  of  debt,  and  that  the  Statute  of  Limitations 
would  have  been  an  answer  to  any  claim  arising  more  than  six 
years  before  action. 

The  case  at  bar  falls,  I think,  within  the  principle  of  Cork 
and  Bandon  B.W.  Co.  v.  Goode.  The  obligation  to  pay  imposed 
by  the  statute  of  1896  is  absolute,  and  does  not  depend  upon 
contract.  “The  county  council  shall  pay  to  every  county  in- 
spector.” The  inspector  is  not  an  ordinary  officer  of  the  corpor- 
ation, and  his  only  duties  are  those  imposed  upon  him  by  or 
under  the  Public  Schools  Act.  The  county  council  has  nothing 
to  do  with  the  conduct  or  management  of  the  public  schools, 
but  a duty  is  imposed  upon  it  to  appoint  a public  school  inspec- 
tor, and  the  council  is  required  to  pay  him  the  remuneration 
for  which  the  statute  provides,  and  no  arrangement  between 
the  council  and  the  inspector  as  to  salary  is  necessary.  Hav- 
ing appointed  the  inspector,  the  operation  of  sec.  82  is  auto- 
matic, and  the  command  of  the  Legislature  is  that  the  council 
shall  pay  him  as  sub-sec.  8 provides. 

It  is  to  be  observed  that,  so  far  from  there  being  any  con- 
tract to  pay  the  remuneration  provided  for  by  sub-sec.  8,  the 
by-law  under  which  the  deceased  held  his  office  from  1896  to 
1904 — by-law  number  316,  passed  on  the  17th  June,  1889 — 
provides  that  “the  sum  of  $5  per  school  per  annum  be  paid 
quarterly  by  the  county  treasurer  to  the  said  inspector  of  pub- 
lic schools  as  remuneration  for  his  services  as  such  inspector.” 

Upon  the  whole,  I am  of  opinion  that  the  action  is  an  action 
of  debt  on  the  statute,  and  that  20  years  is  the  period  of  limita- 
tion applicable  to  the  appellant’s  claim. 

I am  also  of  opinion  that  the  appellant  is  not  estopped 
from  asserting  her  claim  for  the  arrears.  What  the  deceased 


App.  Div. 
1914 

Carlyle 

v. 

County  of 
Oxford. 

Meredith,  O.J.O. 


424 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1914 

Carlyle 

v. 

County  of 
Oxford. 

Meredith,  C.J.O. 


was  entitled  to  be  paid  was  as  well  known  to  the  respondent  as  to 
him,  and  the  respondent  did  not  act  to  its  damage  in  consequence 
of  anything  said,  done,  or  omitted  by  the  deceased. 

I agree  with  the  contention  of  Mr.  Douglas  that  an  agreement 
for  the  payment  to  an  inspector  of  less  than  the  statute  pro- 
vides shall  be  paid  to  him  would  be  an  illegal  agreement.  It  is 
manifest  that  the  Legislature,  no  doubt  having  in  view  the 
importance  of  proper  inspection  of  the  public  schools,  was  not 
willing  to  leave  it  to  the  county  councils  to  determine  the  amount 
of  the  remuneration  to  be  paid  to  the  inspectors,  and  the  pur- 
pose of  the  enactment  would  be  entirely  defeated  if  it  were  open 
to  a county  council  to  contract  with  its  inspector  that  he  should 
serve  for  a less  remuneration  than  that  for  which  the  statute 
provides. 

The  principle  upon  which  Corporation  of  Liverpool  v. 
Wright  (1859),  28  L.J.  Ch.  868,  was  decided  by  Wood,  V.-C.,  is, 
in  my  opinion,  applicable.  In  that  case,  acting  under  the 
authority  of  a statute,  the  plaintiff  had  appointed  the  defend- 
ant clerk  of  the  peace  to  the  borough.  Besides  having  the 
power  of  appointment,  the  plaintiff  had  also  power  under  the 
statute  to  prescribe  the  fees  pertaining  to  the  office.  In  making 
the  appointment,  it  was  made  a term  of  it  that  the  defendant 
should  be  paid  a stated  salary,  and  that,  if  the  fees  of  the 
office,  after  deducting  disbursements,  should  exceed  the  amount 
of  the  salary,  the  surplus  should  be  placed  to  the  credit  of  the 
borough  fund.  The  defendant  having  refused  to  pay  the  surplus 
as  he  had  agreed,  the  plaintiff  filed  a bill  for  an  account  of  the 
fees.  The  bill  was  demurred  to,  and  the  demurrer  was  allowed, 
because  the  agreement  was  void  on  two  grounds  of  public  policy : 
(1)  because  a person  accepting  an  office  of  trust  can  make  no 
bargain  in  respect  of  that  office;  and  (2)  because  the  law  pre- 
sumes that  all  the  fees  are  required  for  the  purpose  of  enabling 
him  to  uphold  the  dignity  and  perform  properly  the  duties  of 
his  office. 

Although  the  nature  of  the  employment,  the  tenure  of  office, 
and  to  some  extent  the  manner  in  which  the  defendant  was  to 
be  remunerated,  differ  from  the  nature  of  the  employment,  the 
tenure  of  office,  and  the  manner  of  remunerating  public  school 
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inspectors,  the  cases  are  alike  as  to  the  appointing  power, 
and  as  to  the  remuneration  being  in  the  nature  of  a fee  or 
allowance  for  services  performed,  and  in  the  case  at  bar  there 
is  the  additional  reason  which  I have  mentioned  for  holding 
that  an  agreement  to  pay  less  than  the  prescribed  remuner- 
ation would  be  contrary  to  public  policy,  viz.,  that  it  would 
be  prejudicial  to  the  public  interest  and  would  have  the  effect 
of  frustrating  the  object  which  the  Legislature  had  in  view 
to  accomplish  by  prescribing  what  should  be  the  remuneration 
of  the  public  school  inspectors,  and  the  differences  to  which  I 
have  referred  are  not,  I think,  sufficient  to  prevent  the  principle 
of  the  Vice-Chancellor’s  decision  being  applicable  to  the  case  at 
bar. 

If  I am  right  in  this  view,  the  defence  founded  on  the  alleged 
estoppel  fails  on  this  ground,  as  well  as  for  the  reasons  I have 
already  mentioned,  and  the  provisions  of  para.  8 of  sec.  58  of 
the  Judicature  Act  (R.S.O.  1897,  ch.  51),  even  if  otherwise 
applicable,  cannot  be  invoked  to  defeat  the  appellant’s  claim. 

For  these  reasons,  I am  of  opinion  that  the  appeal  should 
be  allowed  and  the  judgment  of  my  brother  Britton  reversed, 
and  that  judgment  should  be  entered  for  the  appellant  for 
the  amount  of  the  arrears  claimed  for  the  years  1896  to  1904, 
both  inclusive,  without  interest,  and  that  the  respondent  should 
pay  the  costs  of  the  action  and  of  the  appeal. 
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[APPELLATE  DIVISION.] 

Re  Meyer  and  City  of  Toronto. 

Municipal  Corporation — Expropriation  of  Land— Compensation — Business 
Disturbance — Value  Based  on  Capitalisation  of  Profits — Goodwill. 

A parcel  of  land,  upon  part  of  which  were  erected  a restaurant,  boat-house, 
and  dance-hall,  in  which  a profitable  business  had  been  carried  on  for 
several  years  by  the  claimants,  was  expropriated  by  a municipal  corpora- 
tion in  the  carrying  out  of  civic  improvements.  The  property  was  pecu- 
liarly well  situated  for  the  purposes  of  the  business  carried  on,  and 
there  was  no  other  property  in  the  neighbourhood  to  which  the  business 
could  be  transferred,  and  it  had  to  be  discontinued:  — 

Held,  that,  as  the  profits  of  the  business  depended  not  only  on  the  specially 
suitable  location,  environment,  and  equipment,  but  also  on  the  applica- 
tion thereto  of  the  personal  exertions  and  talents  of  the  proprietors,  and 
were  therefore  subject  to  the  contingencies  of  death,  failing  health,  bank- 
ruptcy, or  the  falling  away  of  business,  the  damages  could  not  pro- 
perly be  arrived  at,  as  contended  by  the  claimants,  by  capitalising  the 
profits  and  adding  thereto  an  allowance  for  the  possible  enlargement  of 
the  business  by  the  use  of  further  portions  of  the  land. 

Such  a method  of  capitalisation  may  be  used  where  tithes  or  fee  farm 
rents  or  leasehold  interests  based  on  well-secured  rents  or  lands  pro- 
ducing an  annual  rent  of  undoubted  security  are  being  expropriated,  and 
there  is  the  loss  of  a definite  and  fixed  income,  or  one  which  is  in  its 
nature  susceptible  of  calculation. 

But  the  profits  which  are  being  earned  is  undoubtedly  an  element  to  be  con- 
sidered in  deciding  as  to  the  value  of  the  land  and  as  demonstrating  the 
uses  to  which  it  may  reasonably  and  advantageously  be  put,  and  as  giv- 
ing it  unique  or  special  value. 

There  is  no  practical  difference  between  the  destruction  of  the  goodwill  of 
a business  carried  on  in  a particular  property  where  there  is  no  similar 
place  to  which  the  owner  can  go  and  the  destruction  of  the  goodwill  when 
the  owner  can  move  elsewhere.  In  both  cases  the  goodwill  attached  to 
or  affecting  the  value  of  the  property  is  wholly  gone,  and  whatever  good- 
will is  thereafter  acquired  is  new,  and  is  attributable  to  a different  pro- 
perty. 

In  arriving  at  the  amount  of  profits,  salaries  for  the  claimants,  a fair 
rental,  and  an  allowance  for  depreciation,  were  held  to  be  properly  charge- 
able against  the  business;  and  an  allowance  of  three  years’  profits  for 
termination  of  the  business  was  held  to  be,  in  the  circumstances,  suffi- 
cient— the  value  of  the  land  and  buildings  having  been  based  really  on 
the  amount  of  the  annual  profit. 

In  the  result,  an  appeal  by  the  claimants  from  the  award  of  P.  H.  Drayton, 
K.C.,  Official  Arbitrator,  was  dismissed. 

Appeal  by  the  claimants,  P.  V.  Meyer  & Co.,  from  an  award 
of  P.  H.  Drayton,  K.C.,  Official  Arbitrator. 

The  award  recited:  (1)  a by-law  of  the  Corporation  of  the 
City  of  Toronto,  No.  5735,  passed  on  the  12th  June,  1911,  enact- 
ing' that  certain  lands  therein  described,  inter  alia  the  lands  of 
the  claimants,  in  the  city  of  Toronto,  be  expropriated  and  taken 
for  park  purposes;  (2)  a notice  given  under  the  Municipal 
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Arbitrations  Act  by  the  claimants  that  they  desired  to  have 
the  question  of  what  sum  should  be  paid  her  by  the  corporation 
for  compensation  for  the  lands  and  property  taken,  determined 
by  the  Official  Arbitrator;  (3)  the  reference  of  the  question  of 
the  amount  of  compensation  to  the  Official  Arbitrator;  and  (4) 
that  the  arbitrator  had  taken  upon  himself  the  burden  of  the 
reference,  heard  the  evidence,  viewed  the  premises,  and  heard 
counsel.  And  the  Official  Arbitrator  awarded  that  the  corpor- 
ation should  pay  the  claimants  $128,956,  with  interest  from  the 
expropriation  until  payment,  in  full  compensation  for  the  claim- 
ants ’ lands  and  premises  expropriated  under  the  by-law,  and 
for  the  business  disturbance,  stock-in-trade,  goods,  chattels,  and 
plant,  etc. 

The  Official  Arbitrator  gave  reasons  in  writing  for  his  award, 
in  part  as  follows : — 

This  is  an  arbitration  brought  to  determine  what  compen- 
sation the  claimants  shall  be  paid  by  the  Corporation  of  the  City 
of  Toronto,  for  the  expropriation  of  their  property  on  the  Lake 
Shore  road  in  the  city  of  Toronto. 

The  property  consisted  of  353  feet  9 inches  frontage  on  the 
Lake  Shore  road,  and  extended  southerly  a distance  of  660  feet 
to  the  limit  of  the  water  lot.  On  a portion  of  this  land,  approxi- 
mately 100  feet,  were  erected  a restaurant,  ball-room,  etc.,  leav- 
ing 100  feet  to  the  east  of  it  and  153  feet  9 inches  to  the  west 
of  it  unoccupied  by  buildings. 

Commencing  in  the  year  1901  and  running  down  to  the  year 
1909,  the  business  was  owned  and  conducted  by  Josephine 
Meyer.  At  the  latter  date  she  took  into  partnership  John 
Pfister.  The  partnership  agreement  was  put  in  as  an  exhibit. 
On  cross-examination  it  was  sought  to  shew  that  the  amount  of 
cash  put  in  by  John  Pfister  should  be  some  indication  of  the 
then  value  of  the  property  in  the  hands  of  the  partners.  Ordin- 
arily speaking,  that  would  be  the  natural  inference  to  draw, 
but  Mrs.  Meyer  in  her  evidence  swears  that  Pfister  had  been  a 
faithful  employee  for  a number  of  years,  and  that  she  had 
promised  and  always  intended  to  do  something  for  him.  As  a 
result  she  brought  him  in  as  partner,  giving  him  a half  interest 
in  everything — on  the  face  of  it  a most  generous  provision. 
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largely  of  a private  and  personal  than  of  a monetary  nature. 
I have  no  reason  to  doubt  her  evidence  on  this  point,  and  I do 
not,  therefore,  look  at  this  partnership  agreement  as  indicating 
or  affecting  the  value  of  the  property  in  the  year  it  was  entered 
into. 

The  first  matter  to  be  decided  by  me  is  the  principle  or  basis 
upon  which  I am  to  proceed  in  assessing  the  damage  sustained 
by  the  claimants  by  reason  of  the  expropriation  of  their  pro- 
perty. The  learned  counsel  for  the  claimants  urged  that  I 
should,  taking  the  profits  as  a sole  basis,  proceed  to  arrive  at  the 
value  of  the  land  by  charging  the  buildings  with  six  per  cent, 
(insurance  and  taxes  having  been  charged  in  the  statement  of 
profits  filed),  and,  after  deducting  this  amount  from  these 
profits,  arrive  at  the  value  of  the  land  by  dividing  the  balance 
of  the  profits  by  the  number  of  feet  contained  in  the  property 
and  capitalising  the  result  at  four  per  cent.,  and  so  fix  the  land 
value;  and,  Jiaving  thus  arrived  at  the  same,  to  allow  for  all 
potentialities  by  doubling  the  amount  so  found.  I have  con- 
sidered this  method  very  carefully,  and,  with  deference,  find 
myself  unable  to  agree  with  it.  The  profits  of  a business  are 
so  very  largely  dependent  upon  the  personal  element  and  the 
business  capacity  of  the  person  or  persons  carrying  it  on,  that 
I do  not  think  that  they  can  be  looked  at  as  by  any  means  the 
sole  factor  in  determining  the  value  of  land  on  which  the  busi- 
ness is  carried  on.  A.  might  make  a large  profit ; B.  might  fail 
altogether  on  the  same  land. 

It  is  undoubtedly  true  that  where  a volume  of  trade  may  be 
expected,  demonstrated  by  trades  or  businesses  carried  on  in  a 
certain  locality,  there  the  land  values  are  and  must  be  influenced 
by  the  demonstrated  adaptability  of  that  locality.  This  fact, 
however,  in  my  opinion,  falls  short  of  admitting  that  the  price 
of  a certain  piece  of  land  should  be  fixed  by  the  amount  of  profits 
which  a particular  owner  may  have  been  able  to  make  out  of 
the  particular  business  carried  on  there.  To  carry  such  a prin- 
ciple out  to  its  full  extent  might,  and  I think  undoubtedly  would, 
in  some  cases,  have  the  effect  of  making  two  adjoining  pieces 
of  property  on  the  same  street  of  totally  different  values.  A. 
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is  carrying  on  a business  at  100  X.  street.  B.,  in  the  adjoining 
store  No.  102,  is  also  carrying  on  business;  A.  shews  large  pro- 
fits— B.  almost  none ; and  to  follow  out  the  proposition  logically 
that  the  profits  are  to  be  the  sole  basis  of  land  values,  what 
would  be  the  result?  The  question,  I think,  answers  itself. 

All  the  real  estate  expert  evidence  for  the  contestants  is 
opposed  to  such  a principle ; and  Mr.  Pearson,  one  of  the  claim- 
ants ’ witnesses,  on  being  asked  on  cross-examination  as  to 
whether  he  had  ever  heard  of  applying  the  principle  of  fixing 
the  value  of  land  by  the  amount  of  the  profits  made  by  the  per- 
son carrying  on  business  on  it,  at  p.  300  of  the  evidence,  makes 
the  statement  that,  “if  you  had  taken  Hanlan’s  Hotel  at  its 
earning  value,  it  would  not  have  paid  anything  because  it 
‘bust’.”  Boulton,  at  p.  349  of  the  evidence,  also  a witness  for 
the  claimants,  is  asked  in  cross-examination:  “Q.  106.  I am  ask- 
ing you  if  you  ever  once  knew  of  a single  case  where  the  proposi- 
tion was  considered  from  that  standpoint?  A.  As  to  earning 
power?  Q.  Yes;  so  that  you  would  have  a different  value  of 
one  and  a different  value  of  the  other?  Isn’t  the  land  just  the 
same?  A.  I want  to  answer  you  exactly  according  to  what  I 
think.  No;  I don’t  know  that  I ever  did,  but  I don’t  know, 
also,  that  I ever  came  across  a similar  transaction  to  this.” 

Now,  although  I cannot  concede  the  principle  that  land 
value  should  be  determined  by  the  profits  as  a sole  factor,  yet 
the  fact  that  a business  carried  on  at  a certain  locality  had 
proved  a highly  successful  one,  cannot  be  divorced  from  the 
land.  In  the  case  before  me  it  is  a well-known  fact  that  there 
were  other  businesses  being  carried  on  in  that  immediate  vicinity, 
all  of  them  to  a certain  degree  resembling  the  business  carried 
on  upon  the  Meyer  property,  in  that  they  all  catered  to  the 
public  by  refreshments  and  by  boat  facilities ; and  it  is  also  well- 
known  that  these  businesses  were  in  their  several  degrees  suc- 
cessful. Under  these  circumstances,  I think  that  it  must  be 
taken  to  be  abundantly  demonstrated  that  the  locality  itself  was 
specially  adapted  to  these  businesses  carried  on  there,  and  the 
land  should  be  dealt  with  having  regard  to  that  fact,  but  not 
solely. 
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The  land  occupied  by  the  claimants  herein  for  their  business 
was  about  100  feet,  and  the  value  in  use  of  this  100  feet  to 
the  owner  has  been  demonstrated  by  the  evidence.  Three 
factors,  in  my  opinion,  go  to  make  up  this  use:  (1)  the  land 
itself;  (2)  an  appropriate  building;  and  (3)  the  business  cap- 
acity of  the  owner  carrying  on  the  business;  and  I deal  with 
the  case  under  three  heads,  viz.:  (1)  the  value  of  the  land;  (2) 
the  buildings,  plant,  stock-in-trade,  etc.;  (3)  the  loss  of  business, 
which  in  this  case  counsel  for  the  city  corporation  admits  to  be 
“practically  the  obliteration  of  her  business.”  The  claimants 
are  entitled  to  be  paid  a proper  compensation  for  the  land,  for 
the  building,  and  for  the  taking  away  of  the  business,  together 
with  the  stock-in-trade,  plant,  etc.  The  compensation  for  the 
buildings,  stock-in-trade,  etc.,  is  easily  arrived  at;  the  difficulty 
arises  as  to  the  other  two  heads — land  value  and  business  dis- 
turbance— or,  as  it  is  in  this  case,  practically  business  annihila- 
tion. 

The  case  of  Commissioners  of  Inland  Revenue  v.  Glasgow 
and  South-Western  R.W.  Co.  (1887),  12  App.  Cas.  315,  although 
not  dealing  directly  on  this  point  (it  was  an  appeal  as  to 
whether  a portion  of  an  award  made  was  dutiable),  discloses  the 
fact  that  the  property  in  question  consisted  of  lands  and  build- 
ings occupied  by  the  owners,  who  carried  on  there  the  business 
of  timber  merchants.  The  premises  were  taken  under  the  Lands 
Clauses  Consolidation  (Scott)  Act.  Compensation  was  awarded 
under  three  heads,  viz.:  (1)  the  value  of  the  lands;  (2)  the 
buildings,  machinery,  plant,  etc.;  (3)  loss  of  business:  a pre- 
cisely similar  case  to  the  one  under  consideration.  I deal  with 
this  case  in  a similar  manner.  . . . 

[The  learned  Official  Arbitrator  then  referred  to  the  follow- 
ing authorities:  Halsbury’s  Laws  of  England,  vol.  6,  p.  36; 
Encye.  of  the  Laws  of  England,  vol.  8,  p.  18 ; Dodge  v.  The  King 
(1906),  38  S.C.R.  149,  155;  In  re  Lucas  and  Chesterfield  Gas  and 
Water  Board,  [1909]  1 K.B.  16;  Cripps  on  Compensation,  5th 
ed.,  pp.  113,  H3;  Rickets  v.  Metropolitan  R.W.  Co.  (1865),  34 
L.J.Q.B.  257,  13  W.R.  455.] 

I do  not  think  it  can  be  doubted,  as  I have  before  stated, 
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that  the  situation  lent  itself  especially  to  the  line  of  business 
that  was  carried  on  by  Mrs.  Meyer,  and  afterwards  P.  V.  Meyer 
& Co.,  and  others  adjoining,  especially  as  to  the  restaurant  and 
boating  ends  of  the  business.  Situated  as  it  was  some  500  feet 
west  of  the  Mimico  line  terminus,  within  another  thousand 
feet  of  the  point  of  debarkation  of  passengers  on  the  King  and 
Queen  street  cars,  on  the  line  of  travel  for  passengers  leaving 
these  cars,  going  to  High  Park,  on  the  line  of  travel  of  all  foot- 
passengers,  whether  from  the  cars  or  otherwise,  coming  from  the 
city  and  desiring  either  to  walk  along  the  Lake  Shore  road  or 
to  go  into  High  Park,  there  is  no  doubt  that  a large  concourse 
of  people  passed  and  repassed  the  Meyer  premises  on  most 
days  of  the  week,  both  in  summer  and  winter.  These  facts 
go  to  shew  that  the  location  was  well  adapted  for  the  uses  to 
which  it  had  been  put,  and  I do  not  think  that  this  has  been 
seriously  disputed.  A great  deal  has  been  said  in  the  evidence 
as  to  the  great  business  capacity  of  Mrs.  Meyer,  and  rightly  so 
said.  Mrs.  Meyer,  however,  at  one  time  carried  on  the  restaur- 
ant business  in  High  Park,  dance-hall,  fish  meals,  etc. ; and  she 
has  sworn  in  her  evidence  that  she  could  not  and  did  not  make 
a success  of  it,  and  this  is  not  contradicted.  She  moved  from 
there  to  the  Lake  Shore  situation  and  made  a success  of  it.  The 
same  personal  element  was  present  in  each  case — the  one  proved 
a failure,  and  the  other  a success.  Can  there  be  any  doubt  then 
that  in  the  latter  case  the  situs  in  quo  lent  itself  to  the  energy 
and  business  capacity  of  Mrs.  Meyer?  I think  not.  And  this 
exhibited  adaptability  of  the  land  for  the  purpose  for  which 
Mrs.  Meyer  used  it  should  not  be  overlooked  in  putting  a value 
upon  it.  I do  not  think  that  the  comparison  of  Island  pro- 
perties for  the  business  carried  on  by  the  claimants  is  of  any 
value,  nor  the  comparison  of  possible  sites  there,  with  the  local- 
ity in  question.  The  evidence,  I think,  discloses  the  fact  that 
there  is  no  similar  location  to  be  obtained  within  the  city  limits. 
The  land  values  sworn  to  by  the  claimants’  experts,  as  I have 
before  mentioned,  were  all  practically  based  on  the  profits  as 
exhibited  in  Clarkson  & Cross’s  statement.  These  land  values 
included  business  disturbance,  but  not  the  value  of  the  build- 
ings. Pearson,  taking  the  profits  as  his  basis,  puts  the  land  alone 
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at  $500,  or  $176,500,  irrespective  of  the  buildings,  and  not  hav- 
ing brought  into  his  estimate  a future  value.  Frankland,  tak- 
ing the  same  basis,  namely,  the  earning  power,  puts  the  land  at 
$400  a foot,  or  $141,500,  and  goes  so  far  as  to  say  that,  taking 
into  consideration  the  capacity  for  expansion,  he  would  just 
double  this,  and  puts  the  land  then  at  $283,000,  at  least.  Boul- 
ton, also  taking  the  profits  as  his  basis,  puts  the  land  at  $500, 
and  says  that  he  includes  in  the  $500  the  potentialities  of  the 
property,  and  its  adaptability  to  future  expansion. 

These  valuations  all  include  the  business  disturbance,  but 
not  the  buildings.  I have  above  given  my  reasons  why  I do 
not  think  the  profits  of  a business  should  he  the  sole  factor  in 
determining  land  values,  but  I have  weighed  this  evidence  hav- 
ing in  view  that  the  figures  represented  really  business  disturb- 
ance, as  well  as  land  value — in  fact,  everything  except  the  value 
of  the  building. 

In  contradistinction,  the  contestants’  witnesses  take  as  their 
basis  the  purchases  made  by  Mrs.  Meyer  in  1901,  1905,  and  1906, 
and  some  purchases  made  by  the  city  corporation,  and  the 
amount  found  in  the  Ardagh  award.  They  admit  that  a suc- 
cessful business  is  or  might  be  a factor  to  be  taken  into  consider- 
ation, and  that  they  have  so  done.  They  also  admit  the  adapt- 
ability of  the  land  for  the  business  there  conducted.  Taking 
those  things  into  consideration,  they  place  a value  of  from  $119 
to  $125  a foot  on  the  land  itself,  including  the  potentialities  and 
not  irrespective  of  the  business  done,  but  not  based  alone  on  it. 
I do  not  think  that  the  city  witnesses  gave  sufficient  weight 
to  the  potentialities  or  the  demonstrated  adaptability  of  the 
land. 

It  is  a proven  fact  that  the  highest  price  paid  by  Mrs.  Meyer 
was  $50  a foot  in  the  year  1905,  and  it  is  a noticeable  fact  that 
in  the  year  1906  Mrs.  Meyer  was  able  to  purchase  the  easterly 
100  feet  of  her  property  at  $40  a foot ; and  at  this  time,  accord- 
ing to  Clarkson  & Cross’s  statement,  her  business  done  for  that 
year  was  within  some  $1,000  of  the  business  done  in  1911.  These 
prices  paid  by  her  may  be  taken  as  some  indication  of  the  value 
of  the  land  at  the  several  dates  at  which  she  bought,  but  cannot 
have  much  bearing  on  values  in  1911.  What  should  that  land 
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be  worth  in  1911,  bearing  in  mind  its  demonstrated  use  and 
increase  all  over  the  city?  Since  her  purchases  we  have  the 
amount  awarded  in  the  Ardagh  arbitration  for  land  consider- 
ably to  the  west  of  the  land  in  question.  The  amount  awarded 
was  $37.50  a foot  in  1908  as  of  1907.  One  of  the  contestants’ 
witnesses  (Mara)  said  he  thought  that  the  Meyer  property  would 
be  worth  about  double  the  Ardagh  property.  This  would  give 
a value  of  $75  a foot  as  of  the  year  1907 ; but,  notwithstanding 
that  fact,  the  witness  declined  to  raise  his  value  beyond  $125  a 
foot,  sworn  to  as  of  the  date  of  expropriation.  Taking,  however, 
this  as  giving  a value  of  $75  a foot  as  of  the  year  1907,  it  may 
be  looked  at  as  some  basis  on  which  to  arrive  at  the  value  in 
1911.  The  evidence  all  points  to  a very  large  increase  in  value 
from  such  date  down  to  the  date  of  expropriation,  and  this  all 
over  the  city.  Offers  made  by  Hollinger,  of  New  York,  and 
Shorer,  of  Woodstock,  to  Mrs.  Meyer,  as  also  offers  made  by 
Hollinger  and  Mrs.  Meyer  to  the  Corporation  of  the  City  of  To- 
ronto were  put  in.  I do  not  feel  able  to  give  weight  to  these 
offers.  Mrs.  Meyer  stated  in  her  evidence  that  she  was  cramped 
for  room  in  conducting  her  business  in  the  premises  occupied  at 
the  time  of  expropriation,  and  had  purposed  enlarging  her 
building;  and,  in  corroboration  of  this  statement,  evidence  was 
given  that  she  had  consulted  the  firm  of  Darling  & Pearson, 
architects,  in  the  fall  of  the  year  1910,  having  the  enlargement 
then  in  view.  One  of  the  firm  was  called  and  gave  evidence  as 
to  the  fact  that  Mrs.  Meyer  had  been  in  their  offices  and  con- 
sulted him  in  regard  to  enlarging  her  premises.  No  plans,  how- 
ever, were  ever  made,  and  the  matter  went  no  further,  on  account, 
according  to  the  evidence,  of  the  want  of  proper  survey.  I 
see  no  reason,  however,  to  doubt  the  fact  that  an  enlargement 
was  contemplated.  Mrs.  Meyer  also  spoke  of  various  other  ideas 
she  had  in  her  mind  as  to  the  use  of  the  balance  of  her  land, 
such  as  an  apartment  house,  roller  skating-rink,  etc.  These  are, 
in  my  opinion,  chimerical,  and,  if  possibilities,  too  remote  to  be 
taken  into  consideration.  See  Be  Fitzpatrick  and  Town  of  New 
Liskeard  (1909),  13  O.W.R.  806. 

The  enlargement  of  her  present  premises  I look  upon  as  a 
proper  and  potential  element  to  be  considered.  I think  the  evi- 
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deuce  fairly  establishes  the  fact  that  an  enlargement  of  the 
present  ball-room  or  the  building  of  another  ball-room  and 
the  extension  of  the  restaurant  capacity  would  produce  increased 
business  and  revenue.  This  potentiality  would  exist  in  probably 
another  50  feet  of  land  to  the  west,  and  this  I take  into  account 
in  fixing  my  values. 

Counsel  for  the  claimants,  in  dealing  with  potentialities, 
says  that  practically  the  business  carried  on  at  the  time  of  ex- 
propriation made  so  much ; that  gave  a value  of  so  much  to  the 
land;  the  business  can  be  doubled;  therefore,  the  whole  value 
should  be  doubled.  He  is  treating  the  possibility  as  a realised 
possibility,  and  giving  full  effect  to  it,  which  seems  to  me  to  be 
directly  in  conflict  with  the  law  as  laid  down  in  In  re  Lucas  and 
Chesterfield  Gas  and  Water  Board , already  referred  to.  I do 
not  think  that  the  potentialities  of  the  westerly  103  feet  9 inches 
as  great  as  the  more  easterly  portion  of  the  property,  which  may 
be  said  to  have  been  used  in  connection  with  the  business,  as  to 
the  extension  of  which,  I believe,  there  was  every  reasonable 
probability,  that  is,  100  feet  to  the  east,  which  was  kept  for  air- 
space and  view,  100  feet  which  the  buildings  practically  occu- 
pied, and  a further  fifty  feet  to  the  west  thereof  for  probable 
enlargement,  making  in  all  250  feet. 

Having  very  carefully  weighed  and  considered  all  the  evi- 
dence adduced,  having  viewed  the  property,  having  heard  the 
arguments  of  counsel,  and  applying  the  principles  laid  down  in 
the  text-books  and  cases  cited,  allowing  for  the  potentialities 
and  the  adaptability  of  the  land  for  the  purposes  for  which  it 
was  used,  I have  come  to  the  conclusion  to  allow  $240  a foot 
for  the  easterly  250  feet;  for  the  westerly  103  feet  9 inches, 
$200  a foot.  This  will  give  the  land  compensation  at  $80,750, 
which  I find  is  the  amount  to  be  paid  for  its  taking. 

A report,  exhibit  21,  certified  to  by  Messrs.  Clarkson  & Cross 
(accountants)  was  put  in,  shewing,  according  to  their  view, 
the  net  profits  of  the  Meyer  business  between  the  years  1909  and 
1911.  The  date  at  which  the  results  were  arrived  at  in  this  re- 
port cannot  be  said  to  be  by  any  means  entirely  satisfactory. 
A very  large  number  of  cheques  filed  as  exhibits  herein  were 
produced  by  the  claimants,  and  these,  with  the  books  of  account, 
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bank-book,  etc.,  were  the  material  upon  which  the  report  was 
based.  Quite  a large  number  of  these  cheques  failed  to  indicate 
to  what  accounts  the  amounts  named  in  them  should  be  charged, 
and  there  were  no  stubs  to  help.  Under  these  circumstances, 
the  accountants,  when  a cheque  was  under  consideration  not 
ear-marking  the  account  to  which  it  should  be  charged,  asked 
for  information  from  Mrs.  Meyer,  and,  if  she  said  it  was  private 
account,  it  was  not  charged  to  the  business.  Mrs.  Meyer  ’s  mem- 
ory as  to  what  those  cheques  were  drawn  for  and  her  statement 
thereof  was  the  only  information  on  which  the  accountants  had 
to  rely  as  regards  these  cheques. 

The  books,  cheques,  etc.,  were  all  placed  at  the  disposal  of 
the  city  representatives  for  scrutiny,  most  fairly,  by  the  claim- 
ants’ counsel.  In  the  result,  the  sum  questioned  is  $4,121.10 
charged  to  personal  account.  At  p.  160  of  the  evidence,  ques- 
tion 203,  counsel  for  the  city  corporation,  alluding  to  this 
$4,121.10,  says:  “This  item  I am  speaking  of  is  absolutely  loose; 
there  is  nothing  shewn  one  way  or  the  other?  A.  No,  there  is 
nothing  in  her  books  to  indicate.  . . . Q.  205.  And  you 

drop  it  on  the  assumption  that  every  thing  that  relates  to  the 
business  is  in  the  books?  A.  Yes.” 

Holmested,  the  accountant,  called  by  the  city  corporation, 
takes  issue  with  Bragg,  the  claimants’  expert,  as  to  this  item, 
stating  that,  under  the  circumstances,  he  thinks  it  should  be 
charged  to  the  business ; although  this  opinion  he  modifies  when 
told  that  Mrs.  Meyer  had  bought  an  automobile,  etc. 

In  reply,  at  p.  526,  Mrs.  Meyer  is  asked:  “Q.  846.  What  do 
you  say  as  to  whether  that  money”  (i.e.,  $4,121.10)  “was  an  ex- 
penditure for  running  the  business  or  was  for  personal  money 
received  by  you  as  profits?”  And  her  answer  is,  “Absolutely 
personal,”  going  on  to  explain. 

And  again,  at  p.  528:  “Q.  855.  So  that  you  positively  say 
that  this  $4,121.10  is  not  in  any  way  expenses  of  the  business? 
A.  Absolutely  nothing  to  do  with  the  business.  ’ ’ 

This  is  practically  corroborated  by  Pfister,  at  p.  528. 
Having  in  view  such  expenditures  as  the  purchase  of  a car, 
etc.,  and  the  sworn  testimony  of  the  claimants,  I am  bound  to 
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believe  that  these  witnesses  are  speaking  the  truth ; and  I 
allow  this  item  as  represented,  namely,  personal  expenses. 

The  report  of  'Clarkson  & Cross  states:  ‘‘That  for  the  ser- 
vices of  Mrs.  Meyer  and  her  partner  John  P.  Pfister  for  the 
period  under  review  we  have  no  charge  against  the  profits.  As 
contrary  to  this,  the  profit  and  loss  accounts  have  received  no 
credit  for  the  board  of  the  above  parties,  neither  has  credit  been 
taken  for  rental.” 

There  is  no  doubt  in  my  mind  that  the  business  should  be 
charged  with  the  salaries  of  both  Mrs.  Meyer  and  Mr.  Pfister. 

The  question  of  the  rent  I find  more  difficult  to  deal  with. 

In  estimating  the  profits  of  the  business,  it  is  the  general 
rule  to  charge  the  same  with  a rental,  and  I see  no  reason  why 
it  should  not  be  done  in  this  case,  especially  as  the  business  and 
the  land  are  being  dealt  with  separately.  The  question  with  me 
is  as  to  the  amount  to  be  charged  under  the  peculiar  circum- 
stances of  the  case,  Mrs.  Meyer  and  family  having  occupied 
some  nine  rooms  as  a residence,  and  having  lived,  as  to  the 
household  expenses,  such  as  food,  etc.,  out  of  the  business;  and, 
as  no  credit  has  been  taken  for  either  of  these  items,  the  rental 
to  be  charged  should  be  reduced  by  the  amount  that  might  be 
fairly  credited  on  both  items.  Holmested,  calculating  on  a four 
per  cent,  basis  on  a rate  only  of  $125  a foot  for  the  land,  and  on 
100  feet,  less  the  building,  at  8 per  cent.,  puts  the  rental  at 
$2,500,  deducting  $500  on  account  of  space  occupied  by  Mrs. 
Meyer.  This,  taking  into  account  the  other  items  of  board,  I 
do  not  think  is  sufficient  deduction,  which  should  amount,  in 
my  opinion,  to  $1,500,  to  cover  the  two  items  for  which  no  credit 
was  taken,  as  stated  above. 

In  regard  to  the  salaries  which  should  be  debited  against 
the  profits,  I think  that,  had  Mrs.  Meyer  been  obliged  to  employ 
some  one  with  the  same  business  acumen  as  herself,  she  would 
have  had  to  pay  at  least  $1,500  a year.  Consequently,  that  sum, 
in  my  opinion,  having  regard  to  the  evidence  dealing  with  this 
matter,  referring  especially  to  that  of  Turnbull,  is  not  too  much 
to  charge  for  Mrs.  Meyer’s  services.  The  amount  for  Pfister ’s 
services  is  fixed  at  $1,000,  which  amount  I find  reasonable  to 
allow. 
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As  to  depreciation,  Holmested,  for  the  city,  makes  a charge 
of  $800  yearly  against  the  business.  The  evidence  of  Mrs.  Meyer 
is  to  the  effect  that  things  were  so  well  looked  after  that  there 
was  no  depreciation.  This  seems  hardly  possible,  and  counsel 
for  the  claimants  himself  suggests  a yearly  sum  of  $300.  I 
would  add  $100  to  this,  and  charge  $400  yearly  depreciation. 
The  result  would  then  be  as  follows : — 

Average  yearly  net  profits,  as  shewn  by  Clarkson  & 


Cross’s  statement  $ 9,066 

Mrs.  Meyer  ’s  salary  $1,500 

Pfister’s  salary  1,000 

Rent  1,000 

Depreciation  400  3,900 


which  leaves  a balance  of  net  profits  of $5,166 


For  the  practical  obliteration  of  this  business  I allow  three 
years’  profits,  or,  in  round  figures,  $15,500. 

For  the  buildings  I allow  the  sum  of  $28,000,  and  for  the 
amount  due  on  stock-in-trade,  etc.,  the  sum  of  $4,706,  being  the 
amount  agreed  on  by  counsel  for  the  claimants  and  contestant. 


Summing  up  we  have : — 

For  the  land  the  sum  of $80,750 

For  the  buildings  the  sum  of  $28,000 

For  the  business  disturbance  the  sum  of $15,500 

For  the  stock-in-trade,  etc  $ 4,706 


Making  a total  of  $128,956,  with  interest  on  the  same  from 
the  date  of  expropriation  until  payment,  at  the  legal  rate  of 
interest. 

As,  in  my  opinion,  this  sum  represents  a fair  and  liberal  com- 
pensation, I have  not  added  anything  for  the  compulsory  taking. 

November  3,  4,  and  5,  1913.  The  appeal  was  heard  by  Mere- 
dith, C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

C.  A.  Masten,  K.C„  for  the  appellants,  contended  that  the 
damages  should  compensate  the  appellants  in  respect  to  their 
annual  profits  from  the  restaurant  business,  which  profits  were 
due  to  the  location  of  the  property : Municipal  Act,  3 Edw.  VII. 
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ch.  19,  sec.  437.  There  is  no  fixed  rule  for  compensation;  the 
method  of  computation  must  vary  according  to  the  circumstances 
of  the  case.  Here  the  appellants  had  a unique  property;  they 
cannot  shift  elsewhere  advantageously.  [Hodgins,  J.A., 
referred  to  Eagle  v.  Charing  Cross  R.W.  Co.  (1867), 
L/R.  2 C.P.  638,  at  p.  651,  cited  in  Re  Davies  and  James 
Bay  R.W.  Co.  (1913),  28  O.L.R.  544,  at  p.  563].  Counsel,  con- 
tinuing, relied  on  Re  Davies  and  James  Bay  R.W.  Co.,  referring 
to  pp.  561-563,  and  to  Ripley  v.  Great  Northern  R.W.  Co. 
(1875),  L.R.  10  Ch.  435,  at  p.  439.  The  arbitrator  made  land 
the  primary,  if  not  the  sole,  question;  but  the  loss  suffered  is 
the  primary  question;  see  the  two  cases  cited  in  the  award: 
Commissioners  of  Inland  Revenue  v.  Glasgow  and  South-West- 
ern R.W.  Co.,  12  App.  Cas.  315 ; In  re  Lucas  and  Chesterfield 
Gas  and  Water  Board,  [1909]  1 K.B.  16.  The  principle  on 
which  compensation  should  be  based  may  be  found  in  Cripps  on 
Compensation,  5th  ed.,  p.  106.  The  net  annual  revenue  should 
be  capitalised,  and  the  capital  allowed  as  compensation.  A sum 
should  also  be  allowed  for  potential  value.  On  the  question  of 
the  value  in  use  to  the  person  to  be  compensated,  see  Bailey  v. 
Isle  of  Tlianet  Light  Railways  Co.,  [1900]  1 Q.B.  722;  Rickets 
v.  Metropolitan  R.W.  Co.,  34  L.J.Q.B.  257,  at  p.  259,  per  Erie, 
C.J. ; Halsbury’s  Laws  of  England,  vol.  6,  p.  36.  The  period 
allowed  for  profits  is  too  short.  On  the  question  of  evidence  as 
to  profits  being  admitted  and  taken  into  consideration,  reference 
may  be  had  to  Dodge  v.  The  King,  38  S.C.R.  149,  at  p.  155. 
Reference  also  to  White  v.  Commissioners  of  Works  and 
Public  Buildings  (1870),  22  L.T.R.  591;  Bourn  v.  Mayor,  etc., 
of  Liverpool  (1863),  8 L.T.R.  573;  In  re  Cavanagh  and  Canada 
Atlantic  R.W.  Co.  (1907),  14  O.L.R.  523;  Browne  and  Allan  on 
Compensation,  2nd  ed.,  pp.  101,  352,  where  In  re  Riddell  and 
Newcastle  and  Gateshead  Water  Co.  (1878),  reported  in  the 
appendix,  p.  672,  is  referred  to;  Re  Mayor,  etc.,  of  Tynemouth 
and  Duke  of  Northumberland  (1903),  89  L.T.R.  557  ; In  re  Lucas 
and  Chesterfield  Gas  and  Water  Board,  [1909]  1 K.B.  16,  at  p. 
29 ; these  cases  may  be  referred  to  on  the  question  of  compensa- 
tion owing  to  (1)  special  suitability  in  the  present  and  (2)  plans 
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for  enlargement  in  the  future ; hence  prospective  value  must  be 
considered. 

J . B.  L.  Starr,  K.C.,  on  the  same  side  referred  to  the  evi- 
dence regarding  the  offers  made  for  the  property.  On  the  ques- 
tion of  income  being  taken  into  consideration  in  assessing  dam- 
ages, see  Cripps  on  Compensation,  5th  ed.,  p.  118. 

G.  B.  Geary,  K.C.,  for  the  respondents,  referred  to  In  re  Leah 
and  City  of  Toronto  (1899),  26  A.R.  351,  at  p.  356,  per  Osier, 
J.A. : “ Where  land  is  taken,  the  compensation  is  purchase- 
money;  where  it  is  merely  injuriously  affected,  and  no  land  is 
taken,  the  compensation  sounds  in  damages  strictly.  ’ ’ It  would 
be  a dangerous  precedent  to  capitalise  profits  and  compute  com- 
pensation on  the  basis  which  is  urged  by  the  appellants:  see 
White  v.  Commissioners  of  Works  and  Public  Buildings,  22 
L.T.R.  591,  and  per  Cleasby,  B.,  at  p.  593,  where  it  was  held  that 
land  valuation  was  the  main  basis,  with  a certain  sum  added  for 
lost  profits  and  goodwill.  See  also  In  re  Athlone  Bifle  Bange, 
[1902]  1 I.R.  433.  On  the  question  of  the  fallibility  of  taking 
profits  as  evidence  of  value,  see  Sauer  v.  Mayor,  etc.,  of  City  of 
New  York  (1899),  44  App.  Div.  (N.Y.)  305,  at  p.  308.  On  the 
question  of  goodwill,  I refer  to  The  King  v.  Condon  (1909),  12 
Can.  Ex.  C.R.  275.  In  re  Cavanagh  and  Canada  Atlantic  B.W. 
Co.,  14  O.L.R.  523,  is  distinguishable.  See  Hudson  on  Compensa- 
tion, p.  1546 ; Be  Ketcheson  and  Canadian  Northern  Ontario 
B.W.  Co.  (1913),  29  O.L.R.  339.  The  market-price  is  the 
primary  question:  Dodge  v.  The  King,  38  S.C.R.  149,  at  p.  155; 
The  King  v.  Turnbull  Beal  Estate  Co.  (1902),  8 Can.  Ex.  C.R. 
163,  at  p.  167,  and  in  appeal,  Turnbull  Beal  Estate  Co.  v.  The 
King  (1903),  33  S.C.R.  677;  Calgary  and  Edmonton  B.W.  Co. 
v.  MacKinnon  (1910),  43  S.C.R.  379,  at  p.  381.  The  potenti- 
alities are  not  developed  in  this  case : Llewellyn  v.  Butherford 
(1875),  L.R.  10  C.P.  456,  at  p.  470. 

Starr,  in  reply,  referred  briefly  to  the  evidence. 
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January  12,  1914.  The  judgment  of  the  Court  was  delivered 
by  Hodgins,  J.A. : — This  is  an  appeal  by  the  claimants  from  an 
award  of  the  Official  Arbitrator,  dated  the  26th  March,  1913, 
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whereby  they  were  awarded  the  sum  of  $128,956,  made  up  as 
follows : — • 


Re 

Meyer 

and 

City  of 
Toronto. 

Hodgins,  J.A. 


Land  

Buildings  

Business  disturbance 
Stock-in-trade  ..... 


$ 80,750 
28,000 
15,500 
4,706 


$128,956 


The  Official  Arbitrator  appears  to  have  allowed  for  those  ele- 
ments which,  as  a rule,  go  to  make  up  the  damages  in  a case 
such  as  this ; but  counsel  for  the  appellants,  in  their  able  argu- 
ment, attacked  the  award  as  not  being  founded  upon  a proper 
principle.  Apart  from  that,  it  does  not  seem  that  the  figures 
allowed  by  the  Official  Arbitrator  are  open  to  much  question, 
except  possibly  upon  one  point,  namely,  the  allowance  of  profits 
for  only  three  years,  which  period,  it  was  contended,  was  alto- 
gether too  short,  under  the  circumstances. 

The  principle  contended  for  on  behalf  of  the  appellants 
was,  that  the  net  annual  revenue  produced  from  the  property 
in  question  should  be  ascertained  and  capitalised  at  four  per 
cent.,  and  the  capital  so  arrived  at  allowed  as  compensation. 
To  this  was  to  be'  added  a sum,  similarly  calculated,  represent- 
ing potential  value  if  more  land  was  used  and  the  buildings 
enlarged.  Broadly  speaking  we  were  invited  to  apply  to  this 
case  the  method  adopted  in  calculating  damages  where  tithes  or 
fee  farm  rents  or  leasehold  interests  based  upon  well-secured 
rentals,  or  lands  producing  an  annual  rent  which  formed  an 
unquestioned  security  (as  in  Earl  of  Eldon  v.  North-Eastern 
R.W.  Co.  (1899),  80  L.T.R.  723),  were  being  expropriated.  And 
the  question  is,  whether  that  method,  based  as  it  is  upon  the 
absolute  or  relative  security  of  the  thing  expropriated,  or  its 
practical  certainty  as  to  revenue,  and  where  the  measure  of 
damage  is  the  loss  of  a definite  and  fixed  income,  or  one  which  is 


environment,  and  equipment,  and,  secondly,  upon  application 
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thereto  of  the  personal  exertions  and  talents  of  the  proprietor  to 
produce  business  profits,  this  being  subject  to  the  contingencies 
of  death,  bankruptcy,  failing  health,  or  the  falling  away  of 
business.  The  methods  applied  in  ascertaining  compensation, 
so  far  as  I have  been  able  to  see,  differ  somewhat  according  to 
the  subject-matter,  but  a broad  distinction  seems  to  be  drawn 
between  the  cases  I first  mentioned  and  those  similar  to  the 
present  case,  and  it  is  this : In  the  former  cases  the  yearly 

value  is  multiplied  by  a certain  number  of  years’  purchase  in 
order  to  arrive  at  the  capital  value.  This  is  because  the  com- 
pensation is  intended  to  represent  an  amount  capable  of  yield- 
ing what  the  thing  expropriated  produced,  and  the  number  of 
years’  purchase  is  varied  according  to  the  class  of  security 
being  dealt  with. 

This  is  clearly  put  in  the  judgment  of  Lord  Justice  Fitz 
Gibbon  in  In  re  Leader’s  Estate,  [1904]  1 I.R.  368,  at  p.  373,  as 
follows : ‘ ‘ An  estimate  at  twenty-five  years  ’ purchase  means  an 
estimate  that  the  property  is  a 4 per  cent,  security.  Thirty- 
three  and  one-third  years’  purchase  indicates  that  it  is  a 3 per 
cent,  security,  and  unless  it  be  assumed  that  the  intrinsic  value 
or  price  of  any  given  superior  interest  justifies  its  being  esti- 
mated as  equivalent  to  that  of  ‘ trustee  securities,’  giving  an 
indemnifying  redemption  price  would  not  be  right.”  See  also 
In  re  White’s  Estate,  [1909]  1 L.R.  35;  In  re  Close’s  Estate, 
[1905]  1 I.R.  207 ; and  In  re  Fitz  Gerald’s  Estate,  [1902]  1 
I.R.  444. 

In  cases  similar  to  the  present,  the  rule  seems  to  have  been 
adopted  of  ascertaining  the  value  of  the  land  and  buildings 
treated  as  capable  of  yielding  a certain  amount  of  profit  per 
annum,  and  then  adding  to  that,  compensation  for  disturbance. 
The  latter  is  the  method  followed  by  the  Official  Arbitrator. 
The  decisive  element  in  this  case  seems  to  me  to  be  the  import- 
ance of  the  personal  equation  in  producing  the  results  from  the 
carrying  on  of  the  business,  which  are  shewn.  It  cannot  be 
denied  that  that  personal  element  is  a precarious  one — a con- 
sideration which  seems  to  be  considered  of  great  importance  in 
dealing  with  the  amount  to  be  allowed  in  expropriation  pro- 
ceedings. In  a case  referred  to  on  the  argument  of  In  re  Ath- 
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lone  Rifle  Range,  [1902]  1 I.R.  433,  the  circumstance  that  the 
Secretary  of  State  for  War,  who  was  otherwise  an  ideal  tenant 
and  one  likely  to  remain  in  possession  during  the  whole  term 
of  years,  had  the  right  to  surrender  the  lease  at  the  expiration  of 
seven  or  fourteen  years,  was  given  as  the  reason  for  taking  the 
case  out  of  the  class  that  I have  already  mentioned,  where  cer- 
tainty is  the  chief  factor. 

In  the  case  of  Penny  v.  Penny  (1868),  L.R.  5 Eq.  227,  the 
contingency  that  by  the  son’s  continued  occupation  under  the 
will  the  estate  might  have  been  compelled  to  take  a reduced  rent, 
was  held  materially  to  affect  the  value.  In  In  re  Duke  of  North- 
umberland and  Tynemouth  Corporation,  [1909]  2 K.B.  374, 
quittances  were  allowed  for  on  the  basis  of  sixteen  years’  pur- 
chase instead  of  a large  number  of  years,  because  their  payment 
was  not  compulsory  nor  universal. 

In  Ex  p.  Ashby’s  Cobham  Brewery  Co.,  [1906]  2 K.B.  754,  95 
L.T.R.  260,  Kennedy,  J.,  in  justifying  the  number  of  years’  pro- 
fits allowed  as  the  basis  of  the  value  of  licensed  premises,  remarks 
(95  L.T.R.  at  p.  270)  : ‘'One  must  hear  in  mind  ...  in  re- 
gard to  the  capitalisation  of  the  annual  value  of  licensed  pre- 
mises, that  the  circumstances  of  the  privileged  trade  carried  on 
in  them  render  non-existent  any  risk  of  not  securing  a continu- 
ity of  occupation.”  In  that  case  ten  and  eleven  years’  profits 
were  allowed  as  against  three  years  in  Page  v.  Ratliff e (1896), 
75  L.T.R.  371. 

The  contention  of  the  appellants  did  not  meet  with  the  assent 
of  the  Supreme  Court  of  New  Zealand  in  a somewhat  similar 
case  of  Russell  v.  Minister  of  Lands  (1899),  17  N.Z.  L.R.  780. 
But  it  is  a matter  of  some  difficulty,  if  not  impossibility,  to 
ascertain  what  formula  will  state  the  proper  way  of  arriving 
at  a correct  result. 

In  Lord  Mayor,  etc.,  of  Dublin  v.  Dowling  (1880),  6 
L.R.Ir.  502,  at  p.  509,  May,  C.J.,  says:  “The  marketable  saleable 
value  of  the  premises  is  increased  by  the  profits  of  the  business 
carried  on  upon  them,  and  this  additional  value  is  inherent 
to  the  premises,  and  is  not  considered  as  annexed  to  the  per- 
son of  the  owner.” 

In  Commissioners  of  Inland  Revenue  v.  Glasgow  and  Smith- 
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Western  B.W.  Co.,  12  App.  Cas.  315,  the  position  is  thus  stated: 
“Now  the  language  of  the  Legislature  is  this — that  what  the 
jury  have  to  ascertain  is  the  value  of  the  land.  In  treating  of 
that  value,  the  value  under  the  circumstances  to  the  person  who 
is  compelled  to  sell  (because  the  statute  compels  him  to  do  so) 
may  be  naturally  and  properly  and  justly  taken  into  account; 
and  when  such  phrases  as  ‘ damages  for  loss  of  business  ’ or  ‘ com- 
pensation for  the  goodwill’  taken  from  the  person  are  used  in  a 
loose  and  general  sense,  they  are  not  inaccurate  for  the  purpose 
of  giving  verbal  expression  to  what  everybody  understands  as 
a matter  of  business;  but  in  strictness  the  thing  which  is  to 
be  ascertained  is  the  price  to  be  paid  for  the  land — that  land 
with  all  the  potentialities  of  it,  with  all  the  actual  use  of  it  by 
the  person  who  holds  it,  is  to  be  considered  by  those  who  have 
to  assess  the  compensation:”  per  Lord  Halsbury,  L.C.,  at  p. 
321.  In  dealing  with  the  case  of  the  occupier  and  owner  being 
one  and  the  same  person,  Lord  Watson,  in  the  same  case, 
p.  323,  says:  “When  a proprietor  instead  of  letting  his  land 

to  a tenant  occupies  it  himself  for  the  purposes  of  trade,  that 
is  a special  kind  of  occupancy  which  must  he  taken  into  account 
in  estimating  the  value  of  the  land;  and  the  claim  made  here, 
which  was  affirmed  by  the  jury  to  the  extent  of  £9,500,  was 
obviously  intended  to  cover  the  loss  which  Sommerville  & Co. 
sustained  by  reason  of  their  having  to  give  up  the  occupancy 
of  the  saw  mills  which  the  railway  company  took  for  the  pur- 
poses of  their  undertaking.  Upon  that  footing  it  is  an  item 
of  value  which  is  rightly  included  in  the  price.  ’ ’ 

In  a later  case  Lord  Watson,  in  discussing  the  value  of  a 
tramway  undertaking,  says:  “Again,  I can  well  understand 
that  future  profits  might  be  assumed  as  an  element  in  ascertain- 
ing rental  value,  and  yet  that,  in  a compulsory  sale,  they  might 
afford  grounds  for  a 'further  allowance  in  respect  of  the  seller’s 
loss  of  profits  arising  from  disturbance  of  his  business”  ( Edin- 
burgh Street  Tramways  Co.  v.  Lord  Provost,  etc.,  of  Edinburgh , 
[1894]  A.C.  456,  at  p.  476. 

But  in  none  of  these  cases  is  the  exact  method  of  arriving 
at  the  additional  value  given.  It  is  treated  as  something  to 
be  determined  under  the  particular  circumstances  of  each  case. 
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Apart  from  compensation  for  disturbance,  the  difference  be- 
tween the  principle  adopted  by  the  Official  Arbitrator  and  that 
^argued  for  by  the  appellants  is  well  illustrated  in  the  case  of 
In  re  Kirkleatham  Local  Board  and  Stockton  and  Middlesbor- 
ough  Water  Board,  [1893]  1 Q.B.  375,  Stockton  and  Middles- 
borough  Water  Board  v.  Kirkleatham  Local  Board,  [1893]  A.C. 
444,  where  the  variance  was  between  “the  value  of  the  said 
mains,  pipes  and  fittings,  regarded  as  a plant  capable  of  earn- 
ing a profit”  and  “the  value  ...  to  be  measured  not 
. . . by  their  mere  value  as  plant  in  situ,  but  by  the  revenue 

which  the  joint  board  was  enabled  to  earn  by  their  means.” 


While  in  this  case,  as  well  as  in  the  Edinburgh  Street  Tram- 
ways case,  the  revenue  basis  was  not  given  effect  to,  it  was  upon 
the  ground  that  the  language  of  the  statute  was  not  wide  enough 
to  permit  a capital  value,  based  upon  profits,  to  be  paid. 

I can  nowhere  find  that  the  method  urged  upon  us  is  the 
invariable  or  only  method  that  can  or  may  be  adopted.  It  is 
clearly  one  way  of  arriving  at  a valuation,  and  in  some  cases  the 
obvious  way.  But  where  any  fluctuating  or  precarious  or  per- 
sonal element  enters  into  the  problem,  which  renders  the  abso- 
lute continuity  of  the  profits  doubtful  or  questionable,  either 
in  amount  or  duration,  I think  the  principle  to  be  adopted 
may  be,  and  probably  should  be,  that  followed  here  by  the 
Official  Arbitrator. 

He  seems  to  have  allowed  a very  substantial  amount  for  the 
land  and  buildings  in  question,  and  has  considered  the  prob- 
ability of  enlargement  and  the  absolute  suitability  of  the 
premises  for  the  business  then  being  carried  on  upon  them,  and 
their  unique  situation ; all  having  in  them  an  element  of  profit- 
earning. I can  find  no  reason,  nor  was  any  suggested  on  the 
argument,  why  his  figures  should  be  disturbed  unless  he  had 
in  some  way  departed  from  the  correct  principle  to  be  applied. 
The  only  point  which  has  given  me  doubt  is  whether  the  amount 
allowed  for  disturbance,  namely,  three  years’  profits,  is  suffi- 
cient. 

On  the  argument  I had  the  idea  that  possibly  some  of  the 
land  statutes  ’relating  to  England  or  Ireland  might  have  some 
bearing  on  the  amount  to  be  allowed,  but  I do  not  find  them  of 
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much  assistance.  The  Irish  Land  Act  of  1870  allows  only  one 
year’s  rental  for  disturbance  where  the  rent  is  £100  or  over, 
while  it  grades  up  to  seven  years,  the  latter  being  given  when 
the  rent  is  £10  or  under.  The  cases  under  these  and  similar  Acts 
where  land  was  taken,  have  dealt  with  the  number  of  years’ 
purchase  which  should  be  allowed,  having  regard  to  the  class  of 
security  then  under  consideration.  See  Martin  v.  Trodden 
(1872),  Donnell’s  Land  Act  Reprs.  417;  McCoey  v.  Renaghan 
(1872),  ibid.  412;  Devine  v.  Huey  (1871),  ibid.  411;  Prentice’s 
Estate  (1906),  40  Ir.  L.T.R.  244;  Redmond’s  Estate  (1904),  38 
Ir.  L.T.R.  248. 

I think  that  no  objection  can  be  taken  to  the  amount  allowed 
for  disturbance  unless  there  is  a difference  between  a case  where 
the  business  is  annihilated  so  that  the  owner  cannot  go  else- 
where, and  acquire  a new  goodwill,  and  the  case  where  a move 
can  be  made  to  a property  which  in  a few  years  can  gain  as  good 
a reputation  as  that  which  has  been  expropriated. 

On  principle,  I do  not  see  much  difference  between  the  de- 
struction of  the  goodwill  of  the  business  carried  on  in  a particu- 
lar property  where  there  is  no  similar  place  to  which  the  owner 
can  go,  and  the  destruction  of  the  goodwill  where  the  owner 
can  move  elsewhere.  In  both  cases  the  goodwill  attached  to 
or  affecting  the  value  of  the  property  in  question  is  wholly  gone, 
and  whatever  goodwill  is  thereafter  acquired  is  new,  and  is 
attributable  to  a different  property.  The  only  goodwill  which 
continues  to  exist  is  attributable  to  the  reputation  of  the  owner, 
and  goes  with  him  to  his  new  stand.  That  goodwill  ceases  where 
the  owner  does  not  resume  business;  but  that  personal  goodwill 
is  not  a thing  to  be  paid  for  in  compensation  proceedings.  See 
per  Bramwell,  L.J.,  in  Bidder  v.  North  Staffordshire  R.W.  Co. 
(1878),  4 Q.B.D.  412,  at  p.  432. 

In  Cripps  on  Compensation,  4th  ed.,  p.  99,  goodwill  is  defined 
as  the  probability  of  the  continuance  of  a business  connection, 
and  its  value  is  said  to  be  fixed  at  a certain  number  of  years’ 
purchase,  according  to  the  nature  of  the  particular  trade  or 
business.  Examples  may  be  found  in  Allan  on  Goodwill,  at  pp. 
84-5,  of  the  number  of  years’  profits  allowed;  and  in  no  case 
there  cited  has  more  than  three  years’  been  given. 
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In  Fletcher  on  Valuations,  p.  88,  it  is  said  that  it  is  usual 
to  charge  two  years’  loss  of  profit  for  loss  or  injury  to  good- 
will; and  in  Curtis  on  Valuation  of  Land,  instances  are  given, 
on  pp.  203  to  215,  of  valuations  where  business  property  is  being 
expropriated,  and  in  none  of  them  is  three  years’  profits 
exceeded.  At  p.  209  the  example  allows  three  years’  purchase  in 
a case  where  no  suitable  premises  were  obtainable  close  by. 

In.  most  of  the  reported  cases,  a lump  sum  has  been  given. 
See  White  v.  Commissioners  of  Works  and  Public  Buildings,  22 
L.T.R.  591 ; Bailey  v.  Isle  of  Thanet  Light  Railways  Co.,  [1900] 
1 Q.B.  722;  Ripley  v.  Great  Northern  R.W.  Co.,  L.R.  10  Ch. 
435. 

Goodwill  in  this  case  is  hardly  the  appropriate  word,  be- 
cause it  is  not  sold  or  dealt  with ; but  I use  it  as  expressing  the 
thing  which  the  appellants  lose,  i.e.,  their  loss  of  connection  in 
consequence  of  expropriation.  If  the  Official  Arbitrator  has 
not  allowed  fully  for  the  various  heads  of  loss  which  he  has 
included  in  the  award,  compensation  for  business  disturbance 
merely  on  a three  years’  basis  would  hardly  be  reasonable.  But, 
under  the  circumstances,  I think  it  is  not  inadequate. 

Upon  the  whole,  therefore,  I come  to  the  conclusion  that  the 
award  has  been  arrived  at  upon  a correct  principle,  and  that 
under  the  circumstances  of  this  case  that  principle  has  been 
properly  applied.  To  deal  with  the  case  otherwise  than  as  has 
been  done  would  be  to  give  a sum  sufficient  to  purchase  a per- 
petual annuity  to  the  claimants,  for  the  amount  of  the  yearly 
profits,  and  there  is  no  evidence  that  any  hypothetical  buyor 
would  purchase  on  those  terms. 

The  appeal  should,  therefore,  be  dismissed  with  costs.  The 
cross-appeal  was  abandoned  on  the  argument,  and  the  respond- 
ents should  pay  the  costs  of  it  on  that  footing. 


Appeal  dismissed. 
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Stewart  v.  Henderson. 


Jan.  12. 


Principal  and  Agent — Broker — Commission — Employment  to  Bell  Patented 
Process  to  Specific  Person — Sale  to  that  Person’s  Associate — Continu- 
ity of  Negotiations — Time  for  Payment  of  Commission — Declaratory 
Judgment — Evidence — Parol  Evidence  to  Vary  Written  Agreement . 

The  plaintiff  was  employed  by  the  defendant  to  try  to  sell  to  a specific 
person  “or  his  associates”  a patented,  process  for  the  manufacture  of 
steel,  the  plaintiff,  if  a sale  were  effected,  to  be  paid  a commission  of 
15  per  cent.  Negotiations  took  place,  and  an  option  was  taken  by  this 
person,  but  was  not  exercised.  Negotiations  were,  however,  resumed 
some  months  later;  and,. by  a letter  to  the  plaintiff,  the  defendant  agreed 
to  pay  to  him,  if  a contract  of  sale  to  the  specific  person  were  entered 
into,  a commission  of  10  per  cent,  “as  and  when  the  moneys  or  considera- 
tions in  stock  or  otherwise  are  received  by  me.”  At  the  end  of  this 
letter  was  the  statement : “This  absolutely  cancels  any  and  all  former 
commission  contracts  to  you.”  The  negotiations  with  the  specific  person 
again  came  to  an  end;  but,  as  a result  of  further  exertions  by  the 
plaintiff,  an  agreement  for  sale  to  another  person,  who  knew  of  the  pre- 
vious negotiations,  was  entered  into,  the  defendant  to  be  paid  partly  in 
cash  and  partly  in  shares  of  a company:  — 

E eld,  that  evidence  was  not  admissible  of  statements  made  by  the  defen- 
dant, when  the  letter  of  employment  was  given  by  him  to  the  plaintiff, 
that  the  employment  was  a general  one  or  that  a sale  might  be  made  to 
the  person  who  afterwards  bought;  and  that,  if  the  plaintiff  had  to  rely 
on  that  letter,  he  must  fail. 

But  held,  also,  Maclaren,  J.A.,  dissenting,  that  the  purpose  and  effect  of 
the  clause  at  the  end  of  that  letter  was  merely  to  substitute  the  new 
quantum  of  commission  for  the  earlier  one,  and  not  to  limit  the  right 
of  sale  to  the  specific  person;  that,  on  the  evidence,  the  person  to  whom 
the  sale  had  been  made  was  an  “associate”  of  the  specific  person,  and 
the  sale,  therefore,  within  the  scope  of  the  plaintiff’s  employment;  and 
that  he  was  entitled  to  commission. 

But  held,  further,  that  the  case  was  not  one  for  a judgment  declaring  the 
right  of  the  plaintiff  to  commission  on  the  full  amount  of  the  shares  and 
money  the  defendant  would  receive'  if  the  agreement  were  carried  out, 
and  that  the  judgment  should  be  limited  to  an  award  of  commission  of 
10  per  cent,  on  the  amount  of  the  shares  and  money  actually  received 
by  the  defendant,  leaving  open  the  right  of  the  plaintiff  to  bring  action 
from  time  to  time  if  necessary  for  his  commission,  as  further  amounts 
in  shares  and  money  were  received  by  the  defendant. 

In  the  result  the  judgment  of  Latchford,  J.,  was  affirmed  with  a vari- 
ation. 


Appeal  by  the  defendant  from  the  judgment  of  Latchford, 
J.,  at  the  Toronto  non-jury  sittings,  on  the  22nd  May,  1913,  in 
favour  of  the  plaintiff. 

The  action  was  brought  to  recover  a commission  upon  the  sale 
to  Sir  ’William  Mackenzie  of  the  defendant’s  secret  process  for 
the  manufacture  of  steel,  known  as  the  Henderson  process. 
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The  retainer  of  the  plaintiff  by  the  defendant  was  not  a gen- 
eral one  to  find  a purchaser  for  the  defendant’s  process;  the 
arrangement  was,  that  the  plaintiff  should  endeavour  to  bring 
the  process  to  the  notice  of  Sir  Donald  Mann  and  to  interest  him 
in  it  in  the  hope  that  in  that  way  a sale  might  be  brought  about ; 
but  the  sale  which  the  plaintiff  and  defendant  had  in  view  was 
not  a sale  to  Sir  Donald  Mann  only,  but  to  “Sir  Donald  Mann 
or  his  associates.” 

On  the  29th  July,  1911,  Sir  Donald  Mann  took  an  option 
for  the  purchase  of  the  process,  and  paid  $5,000  to  the  defend- 
ant on  account  of  it. 

An  agreement  of  the  2nd  August,  1911,  made  between  the 
defendant,  the  plaintiff,  and  one  Gordon,  provided  for  the  pay- 
ment by  the  defendant  to  the  plaintiff  of  a commission  of  15 
per  cent,  and  to  Gordon  of  a commission  of  iy2  per  cent,  of  all 
moneys  paid  or  to  be  paid  or  of  all  stock  or  securities  received 
or  to  be  received  by  the  defendant  or  his  assigns  from  Mann  or 
his  assigns,  and  that  “this  contract  cancels  all  former  contracts 
and  is  to  be  the  only  commission  payable.” 

Sir  Donald  Mann’s  option  was  never  exercised;  but  in  the 
spring  of  1912  there  were  further  negotiations  with  him;  and 
on  the  10th  April,  1912,  a new  commission  agreement  was  made 
by  a letter  from  the  defendant  to  the  plaintiff,  in  part  reading : 
“ If  I close  a contract  for  the  sale  of  my  process  for  the  manufac- 
ture of  tool  steel  for  Canada  and  the  world  with  Sir  Donald 
Mann,  I will  pay  you  a commission  of  10  per  cent,  as  and  when 
the  moneys  or  considerations  in  stock  or  otherwise  are  received 
by  me.  It  is  understood  that  you  settle  with  Mr.  Gordon  any 
claim  he  may  have  to  commission  for  his  introduction.  . 

This  absolutely  cancels  any  and  all  former  commission  contracts 
to  you.” 

Sir  Donald  Mann  dropped  the  negotiations  and  went  to  Eng- 
land ; and  shortly  afterwards  communications  began  between  the 
defendant  and  Sir  William  Mackenzie,  which  resulted  in  the 
sale  of  the  process  to  him  for  $5,000,000. 

The  plaintiff  claimed  a commission  of  10  per  cent,  upon  that 
sum,  and  his  claim  was  allowed  by  the  trial  Judge. 
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December  1,  2,  and  3,  1913.  The  appeal  was  heard  by  Mere-  App.  Div. 
dith,  C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A.  1914 

N.  W.  Rowell,  K.C.,  and  J.  M.  Lang  staff , for  the  defendant,  Stewart 

v. 

the  appellant.  The  last  clause  of  the  letter  of  the  10th  April,  Henderson. 
1912,  excludes  any  question  of  quantum  meruit,  or  of  any  other 
agreement  between  the  parties  than  that,  which  is  contained  in 
the  letter.  There  is  no  suggestion  of  bad  faith  on  the  part  of  the 
defendant,  who  is  shewn  to  have  done  all  in  his  power  to  bring 
about  a sale  of  the  process  to  Sir  Donald  Mann.  Counsel  re- 
ferred to  Halsbury’s  Laws  of  England,  vol.  1,  p.  193,  para.  412; 

Lott  v.  Outhwaite  (1893),  10  Times  L.R.  76;  Beale  v.  Bond 
(1901),  84  L.T.R.  313;  Munro  v.  Beischel  (1908),  1 Sask.  L.R. 

238,  243;  Toulmin  v.  Millar  (1887),  58  L.T.R.  96;  Haffner  v. 

Grundy  (1912),  4 D.L.R.  529;  Travis  v.  Coates  (1912),  27 
O.L.R.  63;  Philip  v.  Bauer  (1907),  5 W.L.R.  187 ; Robins  v.  Hees 
(1911),  2 O.W.N.  938,  1150. 

G.  H.  Watson,  K.C.,  and  E.  Coyne,  for  the  plaintiff,  the  re- 
spondent, argued  from  a detailed  examination  of  the  evidence 
that  the  decision  of  the  learned  trial  Judge  should  be  affirmed, 
and  that  the  sale  to  Sir  William  Mackenzie  was  in  reality  the 
outcome  of  the  negotiations  with  Sir  Donald  Mann,  these 
two  persons  occupying  the  same  office,  acting  through  the  same 
officials,  employing  the  same  tests,  etc.  They  referred  to  Mc- 
Brayne  v.  Imperial  Loan  Co.  (1913),  28  O.L.R.  653;  Burchell  v. 

Gowrie  and  Blockhouse  Collieries  Limited,  [1910]  A.C.  614; 

Stratton  v.  Vachon  (1911),  44  S.C.R.  395;  Imrie  v.  Wilson 
(1912),  3 O.W.N.  1145,  1378;  Hunt  v.  Moore  (1911),  2 O.W.N. 

1017 ; Singer  v.  Russell  (1912),  25  O.L.R.  444;  Rice  v.  Galbraith 
(1912),  26  O.L.R.  43;  Sager  v.  Sheffer  (1911),  2 O.W.N.  671; 

Prickett  v.  Badger  (1856),  1 C.B.N.S.  296  ; Green  v.  Bartlett 
(1863),  14  C.B.N.S.  681;  Wilkinson  v.  Alston  (1879),  48  L.J. 

Q.B.  733;  Passingham  v.  King  (1898),  14  Times  L.R.  392.  On 
the  question  of  the  admissibility  of  parol  evidence  of  a collateral 
contract,  they  referred  to  Grand  Trunk  R.W.  Co.  v.  Fitzgerald 
(1881),  5 S.C.R.  204;  Dunsmuir  v.  Loewenberg  Harris  <&  Co. 

(1900),  30  S.C.R.  334;  Wyke  v.  Rogers  (1852),  1 D.M.  & G.  408; 

Waterpark  v.  Fennell  (1859),  7 H.L.C.  650;  Sherratt  v.  Mount- 
ford  (1873),  L.R.  8 Ch.  928;  Harris  v.  Moore  (1884),  10  A.R. 
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App.  Div.  10;  Christie  v.  Burnett  (1886),  10  O.R.  609;  Byers  v.  McMillan 
1914  (1887),  15  S.C.R.  194;  Betts  v.  Smith  (1889),  16  A.R.  421 ; 

Stewart  Foster  v.  Anderson  (1907-8)  15  O.L.R.  362,  16  O.L.R.  565; 

V. 

Henderson.  Anderson  v.  Foster  (1909),  42  S.C.R.  251;  Morgan  v.  Griffith 
(1871),  L.R.  6 Ex.  70 , Er shine  v.  Adeane  (1873),  L.R.  8 Ch.  756; 
Mann  v.  Nunn  (1874),  43  L.J.C.P.  241. 

Bowell,  in  reply,  argued  that  the  plaintiff  had  had  no  deal- 
ings with  any  one  but  Sir  Donald  Mann ; that  no  reformation  of 
the  agreement  was  asked  for  at  the  trial;  and  that,  if  the  re- 
spondent should  get  liberty  to  set  up  a collateral  agreement, 
leave  should  be  given  the  appellant  to  put  in  evidence  as  to  that. 
The  trial  Judge  had  not  found  the  existence  of  a collateral  agree- 
ment. 


January  12,  1914.  Meredith,  C.J.O.: — This  is  an  appeal  by 
the  defendant  from  the  judgment  dated  the  22nd  May,  1913, 
which  was  directed  to  be  entered  by  Latchford,  J.,  at  the  close 
of  the  trial,  which  took  place  before  him  sitting  without  a jury 
at  Toronto  on  that  and  the  previous  day. 

It  is  difficult  to  discover  from  his  pleadings  the  exact  ground 
on  which  the  respondent  bases  his  claim  to  recover  the  commis- 
sion for  which  he  sues;  but,  as  'far  as  I am  able  to  gather,  he 
rests  it  upon  two  grounds:  (1)  his  retainer  by  the  appellant  to 
find  a purchaser  for  the  latter’s  secret  process  for  the  manufac- 
ture of  steel  known  as  the  ‘ * Henderson  process  ’ ’ and  his  having 
found  a purchaser;  (2)  upon  the  agreement  of  the  10th  April* 
1912,  set  out  in  the  statement  of  claim,  his  contention  being  that 
a sale  to  Sir  William  Mackenzie  was  made,  and  that  it  was  in 
fact  a sale  to  Sir  Donald  Mann,  within  the  meaning  of  that 
agreement. 

It  is  not  open  to  question,  and  indeed  is  admitted  by  the 
respondent  (p.  49),  that  his  retainer  by  the  appellant  was  not 
a general  one — that  is  to  say,  to  find  a purchaser  for  the  appel- 
lant’s process.  His  connection  with  the  appellant  came  about 
in  this  way.  The  appellant  had,  as  early  as  January,  1911, 
employed  a firm  of  brokers — WTiyte  & Gordon — to  find  a pur- 
chaser. They  appear  not  to  have  made  much  progress,  and  in 
the  following  June  Mr.  Gordon,  knowing  that  the  respondent 
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had  had  some  large  dealings  with  Sir  Donald  Mann,  saw  the 
respondent  with  the  view  of  interesting  him  in  the  matter,  and 
an  interview  then  took  place  between  Gordon,  the  respondent, 
and  the  appellant,  at  which  an-  arrangement  was  come  to  that 
the  respondent  should  endeavour  to  bring  the  process  to  the 
notice  of  Sir  Donald  Mann  and  to  interest  him  in  it,  in  the  hope 
that  in  that  way  a sale  of  the  process  might  be  brought  about. 
There  is  a conflict  of  testimony  as  to  what  took  place  at  this 
interview  and  as  to  what  the  arrangement  as  to  commission  was, 
but  it  was  admitted  by  the  respondent  in  his  examination  at  the 
trial  that  the  letter  of  the  appellant  to  him  dated  the  19th 
July,  1911,  correctly  stated  the  arrangement  that  was  made. 
It  is  apparent  from  the  terms  of  this  letter  that  it  was  in  the 
contemplation  of  the  parties  that  the  sale  which  the  parties  had 
in  view  was  not  a sale  to  Sir  Donald  Mann  only,  for  the  com- 
mission is  to  be  payable  if  a sale  should  be  made  to  “Sir  Donald 
Mann  or  his  associates.” 

The  respondent  appears  to  have  entered  promptly  upon  his 
work,  for  on  the  29th  July  he  had  succeeded  in  so  far  interesting 
Sir  Donald  Mann  in  the  process  that  he  had  taken  an  option 
for  the  purchase  of  the  process  and  had  paid  $5,000  to  the  appel- 
lant on  account  of  it. 
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Following  closely  on  the  giving  of  the  option,  a change  was 
made  in  the  arrangement  as  to  the  commission,  by  an  agreement 
dated  the  2nd  August,  1911,  made  between  the  appellant,  of  the 
first  part,  the  respondent,  of  the  second  part,  and  Gordon,  of 
the  third  part.  This  agreement  recites  that  the  appellant  was 
desirous  of  selling  his  process,  that  he  had  instructed  and  en- 
gaged the  respondent  and  Gordon  to  sell  it  “on  a certain  com- 
mission agreed  upon  by  the  parties  hereto,  ’ ’ and  that  they  were 
instrumental  in  disposing  of  it  to  Sir  Donald  Mann  under  an 
agreement  dated  the  29th  July,  1911,  “for  a certain  consider- 
ation,” and  that  the  parties  had  agreed  upon  an  amount  of  com- 
mission to  be  paid  to  the  respondent  and  Gordon  for  the  sale, 
“differing  in  amount  from  the  original  agreement  made  in  re- 
gard to  the  payment  of  the  same;”  and  the  agreement  provides 
for  the  payment  to  the  respondent  of  a commission  of  15  per 
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App.  Div.  cent,  and  to  Gordon  of  a commission  of  73/2  per  cent,  of  all 
1914  moneys  paid  or  to  be  paid  or  of  all  stock  or  securities  received 

Stewart  or  to  be  received  by  the  appellant  or  his  assigns  from  Mann  or 

v. 

Henderson,  his  assigns,  and  it  also  contains  a provision  in  these  words : ‘ ‘ This 
Meredith,  C.J.O.  contract  cancels  all  former  contracts  and  is  to  be  the  only  com- 
mission payable.” 

The  agreement  of  the  29th  July,  1911,  contrary  as  I appre- 
hend to  the  expectation  of  the  parties  to  the  commission  agree- 
ment, fell  through,  and  the  option  for  which  it  provided  was 
never  exercised. 

The  reasons  for  the  agreement  having  fallen  through  appear 
to  have  been  the  unsatisfactory  result  of  the  tests  of  the  pro- 
cess that  had  been  made,  and  an  illness  of  Sir  Donald  Mann 
which  necessitated  his  absence  from  Canada  for  several  months. 
He  returned  to  Canada  in  the  following  February,  and  the 
matter  was  again  taken  up  with  him  by  the  appellant  and  the 
respondent,  with  the  result  that  early  in  the  following  April 
he  had  apparently  made  up  his  mind  to  make  a conditional 
agreement  for  the  purchase  of  the  exclusive  right  to  use  the 
process  in  Canada  and  for  an  option  for  the  purchase  of  the 
exclusive  right  for  the  rest  of  the  world,  and  had  gone  so  far  as 
to  have  prepared  and  engrossed  an  agreement  with  the  appellant 
providing  for  the  purchase  and  option. 

On  the  10th  April,  1912,  a new  commission  agreement  was 
made  between  the  appellant  and  the  respondent.  It  was  doubt- 
less entered  into  under  the  belief  that  the  new  arrangement 
with  Sir  Donald  Mann  which  was  in  contmplation  would  be 
completed.  It  is  in  the  form  of  a letter  from  the  appellant  to 
the  respondent  and  reads  as  follows — 

‘ ‘ Toronto,  Can.,  April  10,  1912. 

“M.  I.  Stewart,  Esq.,  Hotel  Mossop,  Toronto. 

“Dear  Sir: — If  I close  a contract  for  the  sale  of  my  process 
for  the  manufacture  of  tool  steel  for  Canada  and  the  world  with 
Sir  Donald  Mann  I will  pay  you  a commission  of  10  per  cent,  as 
and  when  the  moneys  or  considerations  in  stock  or  otherwise  are 
received  by  me. 

“It  is  understood  that  you  settle  with  Mr.  Gordon  any  claim 
he  may  have  to  commission  for  his  introduction. 
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‘ ‘ It  is  also  understood  that  you  file  a copy  of  this  letter  with 
the  National  Trust  Company  Limited,  Toronto,  and  they  will 
be  instructed  to  pay  to  you  your  commission  as  above  set  out  as 
and  when  the  moneys  are  received  by  them,  as  the  National  Trust 
Company  Limited  are  and  will  be  our  trustees  in  connection  with 
any  sale  of  the  above  described  process.  This  absolutely  cancels 
any  and  all  former  commission  contracts  to  you. 

“ Yours  truly,  R.  J.  Henderson.” 
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1914 
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Owing  to  illness,  and  the  advice  of  Mr.  Phippen,  Sir  Donald 
Mann  decided  to  go  no  further  with  the  matter,  and  the  appel- 
lant was  thereupon  notified  of  his  decision,  and  that  the  negoti- 
ations were  at  an  end.  Shortly  after  Sir  Donald  Mann’s  deci- 
sion to  drop  the  matter  was  come  to,  he  left  for  England,  and 
within  a few  days  communications  took  place  between  the  appel- 
lant and  Sir  William  Mackenzie  looking  to  the  matter  being 
taken  up  by  Sir  William  Mackenzie.  Just  how  they  came  to- 
gether is  not  very  clear.  The  appellant  testified  that  on  the 
20th  or  21st  April  he  went  to  the  office  of  Mr.  Francis  Annesley, 
who  occupied  the  position  of  secretary  to  Sir  William  Mac- 
kenzie, and  sometimes  acted  in  that  capacity  for  Sir  Donald 
Mann,  in  consequence  of  having  received  a telephone  message 
from  Annesley  asking  him  to  come  there;  that,  when  there,  he 
was  asked  by  him,  “Now  are  you  free  to  deal  for  your  steel  pro- 
duction ? ” to  which  he  replied  in  the  affirmative ; that  Annesley 
then  asked  “ Perfectly  free?”  to  which  he  replied  in  the  affirm- 
ative ; that  Annesley  then  asked  Mr.  Main,  who  had  accompanied 
the  appellant  to  the  office,  “Now  do  you  think  that  this  is  abso- 
lutely free  to  be  dealt  with?”  to  which  Main  replied,  “Yes;” 
and  that  Annesley  then  said,  “Now  I want  you  men  to  give  me 
your  oath  that  you  are  absolutely  free  to  deal  on  this  matter 
and  that  Sir  Donald  Mann  had  given  it  up,  ’ ’ and  that  they  both 
told  him  that  Sir  Donald  Mann  had  absolutely  given  it  up ; that 
Annesley  telephoned  him  again  on  the  24th  April  that  Sir 
William  Mackenzie  would  like  to  see  him,  and  that  Annesley 
would  like  him  (the  appellant)  to  come  down  to  his  office. 

Annesley ’s  testimony  was  that  he  had  no  recollection  of  hav- 
ing telephoned  to  the  appellant,  but  that  his  recollection  was 
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App.  Div.  that  the  appellant  and  Main  came  to  his  office  and  stated  that 
1914  they  wished  to  put  their  steel  process  before  Sir  William  Mac- 

Stewart  kenzie;  that  he  told  them  that  he  “understood  that  Sir  Donald 

v. 

Henderson.  Mann  had  this  matter/’  and  that  till  “he  was  quite  sure  of  his 
Meredith,  c.j.o.  having  distinctly  dropped  it  and  having  no  further  interest  in 
it”  he  “personally  could  not  put  it  before  Sir  William;”  that 
“they  assured”  him  “that  Sir  Donald  had  dropped  it,  but  if ” he 
“wished  to  make  doubly  sure”  he  “could  see  A.  J.  Mitchell — he 
had  a good  deal  to  do  with  Sir  Donald’s  tests,  and  so  on;”  that 
he  saw  Mitchell,  and,  in  consequence  of  what  he  said,  promised 
to  lay  the  matter  before  Sir  William  Mackenzie;  and  that  he 
afterwards  arranged  with  him  that  he  would  meet  them,  and 
that  he  probably  communicated  that  information  to  the  appel- 
lant by  telephone. 

Sir  William  Mackenzie  was  unable  to  say  whether  Annesley 
had  arranged  with  him  for  the  interview  with  the  appellant  or 
how  it  came  about. 

The  result  of  the  interview  between  the  appellant  and  Sir 
William  Mackenzie — however  it  was  brought  about — was,  that 
an  agreement  was  come  to  between  them  on  the  26th  April,  1912, 
which  was  modified  by  an  agreement  made  on  the  following  day. 
These  agreements  were  reduced  to  writing,  but  were  not  executed 
until  some  time  later.  They  are  somewhat  on  the  same  lines 
as  the  agreement  which  was  prepared  in  April  to  carry  out  the 
arrangement  that  was  intended  to  have  been  entered  into  be- 
tween the  appellant  and  Sir  Donald  Mann,  though  they  differ 
from  it  in  important  respects.  By  the  Mann  agreement  the  pur- 
chase-price for  the  exclusive  use  of  the  process  for  Canada  was 
to  be  $200,000,  and  no  provision  was  made  for  the  incorporation 
of  a company  to  take  it  over,  but  the  purchase-price,  less  the 
$5,000  which  Sir  Donald  Mann  had  paid  under  the  agreement 
of  the  29th  July,  1911,  was  to  he  paid  out  of  the  profits  arising 
from  the  use  in  Canada  of  the  process  after  first  paying  to  Sir 
Donald  Mann  out  of  the  profits  certain  advances  which  he  was 
to  make  in  connection  with  the  buildings,  machinery,  and  plant 
required  for  testing  the  process,  two-thirds  of  these  profits  being 
payable  to  the  appellant  until  the  whole  of  the  purchase-price 
should  be  received  by  him;  while  under  the  Mackenzie  agree- 
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ment  the  purchase-price  was  to  be  $600,000,  and  a company  was 
to  be  organised  with  a capital  of  that  amount,  two -thirds  of 
which  was  to  be  issued  in  the  name  of  the  appellant  and  one- 
third  in  the  name  of  Mackenzie,  and  all  of  the  capital  stock 
except  $50,000,  which  the  appellant  was  to  be  entitled  to  retain 
for  his  own  use,  and  the  amounts  required  to  provide  share 
qualifications  for  the  directors,  was  to  be  endorsed  to  and 
deposited  with  the  National  Trust  Company,  or  some  other  trust 
company  to  be  agreed  on,  upon  trust  to  pay  all  dividends  and 
cash  distribution  of  profits  which  should  be  declared  by  the  com- 
pany on  $350,000  of  the  capital  stock  to  the  appellant  or  his 
nominees  until  the  total  sum  paid  should  amount  to  $175,000, 
to  pay  all  dividends  and  cash  distribution  of  profits  which  should 
be  declared  by  the  company  on  $199,700  of  the  capital  stock  to 
Mackenzie  or  his  nominees,  and  so  soon  as  the  appellant  or  his 
nominees  should  have  received  the  $175,000,  either  out  of  the 
dividends  and  cash  distribution  of  profits  or  from  Mackenzie, 
to  transfer  the  whole  of  the  capital  stock  to  Mackenzie  or  his 
nominees.  By  the  Mann  agreement,  Sir  Donald  Mann  was  given 
an  option  to  purchase,  at  any  time  within  one  year,  the  exclu- 
sive right  to  use  the  process  for  all  parts  of  the  world  other 
than  Canada  for  $5,000,000,  and  in  the  event  of  his  exercising  the 
option,  a company  was  to  be  organised  with  a capital  stock  of 
that  amount,  which  was  to  be  fully  paid-up,  by  the  transfer  of 
the  option  to  the  company,  and  $1,250,000  of  the  capital  stock 
was  to  be  deposited  with  the  National  Trust  Company  until 
$3,750,000  of  the  purchase-money  should  be  paid  to  the  appel- 
lant by  appropriating  all  dividends  and  distribution  of  profits 
on  the  whole  of  the  capital  stock,  whereupon  the  $1,250,000  of 
stock  was  to  be  transferred  to  the  appellant,  and  the  payment  of 
the  $3,750,000  and  the  $1,250,000  of  stock  were  to  “represent 
the  $5,000,000”  to  be  paid  for  the  rights. 

By  the  Mackenzie  agreement,  Sir  William  Mackenzie  was 
given  an  option  at  any  time  before  the  1st  day  of  January,  1914 
(with  a provision  for  an  extension  of  six  months  on  certain 
conditions),  to  “purchase  the  exclusive  right  to  use  the  process 
in  the  world  other  than  the  Dominion  of  Canada,  and  to  acquire 
all  patents  and  patent  rights  to  the  process  issued”  for  certain 
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App. Div.  named  countries  “and  for  any  additional  countries  in  which” 
1914  he  should  “request  patents  to  be  obtained  under  the  terms  men- 
Stewart  tioned  in  the  agreement,”  for  $5,000,000  payable  in  cash. 


Henderson.  There  are  also  differences  as  to  the  amounts  to  be  advanced 
Meredith, c.J.o.  for  the  purpose  of  testing  the  process. 


It  was  argued  by  counsel  for  the  respondent  that  the  proper 
conclusion  upon  the  evidence  is  that  the  agreement  with  Sir  Wil- 
liam Mackenzie  was  the  result  of  a continuation  of  the  negoti- 
ations which  were  pending  between  the  appellant  and  Sir  Donald 
Mann  when  the  latter  left  for  England  in  April,  1912 ; that  Sir 
Donald  Mann  had  not  definitely  abandoned  the  negotiations, 
and  that  they  were  taken  up  and  continued  with  Sir  William 
Mackenzie  and  resulted  in  the  agreements  with  him  of  the  26th 
and  27th  April,  1912. 


The  evidence  does  not,  in  my  opinion,  warrant  any  such  con- 
clusion, but  shews  clearly  that  before  leaving  for  England  Sir 
Donald  Mann  had  definitely  abandoned  all  further  negotiations, 
and  that  the  matter  was  not  taken  up  by  Sir  William  Mackenzie 
until  he  was  satisfied  of  this,  and  that  when  it  was  taken  up 
by  him  it  was  for  himself  alone  and  solely  on  his  account,  and 
it  is  clear  also  that  the  negotiations  which  Sir  Donald  Mann 
carried  on  were  carried  on  for  himself  alone  and  solely  on  his 
own  account. 


If  I am  right  in  this  view,  the  respondent  cannot  succeed 
upon  the  letter  of  the  10th  April,  1912,  as  the  event  on  the 
happening  of  which  he  was  to  be  entitled  to  the  commission  of 
10  per  cent. — a sale  to  Sir  Donald  Mann  being  made- — has  not 
occurred.  Nor  can  the  respondent  succeed  upon  the  alleged 
verbal  understanding  that  he  and  the  witness  Kitehing  deposed 
to.  According  to  Kitehing ’s  testimony,  he  was  present  when  the 
letter  of  the  10th  April,  1912,  was  signed ; he  read  it  and  called 
the  appellant’s  attention  to  what  he  (Kitehing)  thought  was  an 
error  in  it  “leaving  out  the  full  name  of  the  firm,  that  the  firm 
name  Mackenzie  & Mann  ought  to  have  been  there  instead  of 
Sir  Donald;”  and  the  appellant  said  “it  was  not  necessary, 
Stewart  understood  that,”  that  “Stewart  and  he  understood 
each  other,”  and  that  “that  is  immaterial  or  something  to  that 
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effect/’  that  the  respondent  said /that  is  all  right,’  and  they 
signed  the  document.” 

That  evidence  was  not,  in  my  opinion,  admissible,  as  it  was 
evidence  of  a contemporaneous  oral  agreement  inconsistent  with 
the  signed  document,  and  was  not  admissible  as  dealing  with  a 
matter  collateral  to  what  is  dealt  with  by  the  document,  nor  can 
it  be  treated  as  an  independent  parol  agreement  to  pay  the  com- 
mission in  the  event  of  a contract  for  the  sale  of  the  process 
being  closed  with  Mackenzie  & Mann ; and,  even  if  it  were,  such 
a contract  has  not  been  closed. 
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No  case  is  made  on  the  pleadings  for  reformation  of  the  docu- 
ment ; and,  if  the  respondent  desires  leave  to  amend  by  setting 
up  such  case,  the  amendment  could  only  be  given  on  the  terms 
that  the  appellant  should  have  leave  also  to  answer  the  new  case, 
and  have  the  new  issue  dealt  with  upon  a new  trial. 

I am,  however,  of  opinion  that,  if  the  respondent  has  made 
out  that  his  retainer  was  to  bring  about  a sale  to  Sir  Donald 
Mann  or  his  associates,  and  the  agreement  with  Sir  William  Mac- 
kenzie was  brought  about  by  his  introduction  of  the  matter  to 
Sir  Donald  Mann,  the  respondent  is  entitled  to  recover  as  upon 
a quantum  meruit. 

For  the  reasons  I have  already  given,  I am  of  opinion  that 
the  retainer  was  to  bring  about  a sale  to  Sir  Donald  Mann  or  his 
associates,  and  that  Sir  William  Mackenzie  was  such  an  asso- 
ciate. The  use  of  the  disjunctive  “or”  indicates,  I think,  that  it 
was  not  intended  that  it  should  be  necessary  that  Sir  Donald 
Mann  should  himself  become  the  purchaser,  or  even  one  of  the 
purchasers,  and  having  regard  to  the  nature  of  the  process  and 
the  businesses  in  which  both  Sir  Donald  Mann  and  Sir  William 
Mackenzie  were  interested,  what  was  in  the  contemplation  of  the 
parties  was  a sale  either  to  Sir  Donald  Mann  or  to  such  an  asso- 
ciate in  business  as  was  Sir  William  Mackenzie,  or  perhaps  any 
of  the  persons  connected  with  the  Canadian  Northern  Railway 
Company  or  the  Mackenzie  & Mann  Company,  and  indeed  the 
recital  in  the  agreement  of  the  2nd  August,  1911,  that  the  appel- 
lant had  instructed  and  engaged  the  respondent  and  Gordon  to 
sell  the  process  on  a certain  commission  agreed  upon  by  the 
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parties  to  the  agreement  woi^ld  point  to  a retainer  of  an  even 
wider  character. 

It  was  contended  by  counsel  for  the  appellant  that  the  effect 
of  the  concluding  sentence  of  the  letter  of  the  10th  April,  1912, 
“This  absolutely  cancels  any  and  all  former  commission  con- 
tracts to  you,  ’ ’ was  to  put  an  end  to  all  agreements  between  the 
parties,  not  only  as  to  the  rate  of  commission,  but  also  as  to  the 
right  to  commission  resulting  from  the  employment  of  the  re- 
spondent to  find  a purchaser ; but  I am  not  of  that  opinion.  The 
purpose  and  the  effect  of  the  provision  are,  I think,  merely  to 
substitute  for  the  quantum  of  commission  provided  for  by  the 
earlier  agreements  that  for  which  the  letter  provides.  By  the 
then  existing  contract,  if  the  respondent  had  been  able  to  put 
through  “a  sale  of  the  process  for  the  world”  to  Sir  Donald 
Mann  or  his  associates,  he  would  have  been  entitled  to  a commis- 
sion of  20  per  cent.,  and  the  purpose  of  the  arrangement  evi- 
denced by  the  letter  was  to  reduce  the  commission  to  10  per  cent., 
and  not,  I think,  to  exclude  all  right  to  commission  if  the  sale 
to  Sir  Donald  Mann  should  fall  through,  and  yet  the  respondent 
should  succeed  in  effecting  a sale  to  one  of  his  associates. 

There  is  more  difficulty  as  to  the  other  question — whether  the 
sale  to  Mackenzie  was  the  direct  result  of  the  respondent’s  in- 
troduction of  the  appellant  and  his  process  to  Sir  Donald  Mann. 
It  was  argued  by  Mr.  Rowell  that  it  was  not,  and  that  the  nego- 
tiations with  Sir  William  Mackenzie  were  brought  about,  not  by 
anything  that  had  been  done  by  the  respondent,  but  by  the 
matter  being  brought  to  Sir  William  Mackenzie’s  attention  by 
Mr.  Annesley  after  the  efforts  of  the  respondent  had  come  to 
naught  by  the  abandonment  by  Sir  Donald  Mann  of  negoti- 
ations. 

It  was,  I think,  unfortunate  that  evidence  as  to  the  exact 
nature  of  Mr.  Keamish’s  connection  with  the  matter  was  not 
allowed  to  be  brought  out.  It  was  said  that  he  had  been  em- 
ployed by  the  appellant  to  endeavour  to  effect  a sale  to  Sir  Wil- 
liam Mackenzie,  and  that  Annesley  had,  at  the  request  of 
Keamish,  brought  the  matter  to  Sir  William  Mackenzie’s  atten-, 
tion  prior  to  the  employment  of  Whyte  and  Gordon;  and  that, 
after  the  abandonment  of  negotiations  by  Sir  Donald  Mann, 
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it  had  occurred  to  Annesley,  acting  in  the  interest  if  not  behalf 
of  Keamish,  again  to  endeavour  to  interest  Sir  William  Mac- 
s' kenzie  in  the  process  with  a view  to  his  becoming  a purchaser 
! of  it. 

Annesley ’s  'account  of  the  way  in  which  the  matter  was  for 
the  second  time  brought  to  Sir  William  Mackenzie’s  attention 
differs,  as  I have  said,  from  that  of  the  appellant,  but  it  does 
not  support  Mr.  Rowell’s  contention,  and  it  leads  to  the  con- 
clusion that  the  appellant  himself  made  the  first  move  towards 
having  the  matter  brought  to  Sir  William  Mackenzie’s  atten- 
tion ; and  it  is,  I think,  very  probable  that  the  appellant,  finding 
that  Sir  Donald  Mann  had  abandoned  the  idea  of  purchasing, 
and  attributing  his  having  done  so  to  his  illness,  thought  it 
would  be  well  to  take  the  matter  up  with  his  associate,  Sir  Wil- 
liam Mackenzie,  and,  with  a view  to  doing  this,  communicated 
with  Annesley  in  order  to  obtain  an  interview  with  Sir  William 
Mackenzie. 

However  that  may  be,  there  was,  I think,  evidence  to  support 
the  conclusion  of  the  trial  Judge  that  the  agreement  with  Sir 
William  Mackenzie  was  the  direct  result  of  the  respondent’s 
efforts ; and,  that  being  the  case,  in  the  view  I take  as  to  the 
nature  and  scope  of  the  respondent’s  employment  by  the  appel- 
lant, he  is  entitled  to  remuneration  for  his  services,  and  I see 
no  reason  why  his  remuneration  should  not  be  at  the  same  rate 
as  that  provided  for  by  the  agreement  of  the  10th  April,  1912. 
Ten  per  cent,  was  thought  to  be  a proper  remuneration  in 
case  of  a sale  to  Sir  Donald  Mann,  and  there  is  no  reason  why 
the  remuneration  should  be  less  in  the  case  of  the  sale  to  Sir 
William  Mackenzie. 

I do  not  understand  what  the  scope  of  the  declaration  in 
the  second  paragraph  of  the  judgment  is  intended  to  be.  It 
declares  that  “the  plaintiff  is  entitled  to  receive  and  to  recover 
from  and  against  the  defendant  a commission  of  10  per  cent, 
of  all  moneys  and  of  all  shares  of  stock  and  other  considerations 
which  the  defendant  has  received  and  is  entitled  to  receive  and 
recover  from  Sir  William  Mackenzie  upon  the  sale  and  pur- 
chase of  a so-called  secret  process  known  as  and  called  ‘ the 
Henderson  process,’  described  in  agreement  for  sale  and  pur- 
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chase  between  the  said  parties,  dated  the  26th  and  27th  April, 
1912.” 


Stewart  Is  it  intended  that  the  declaration  shall  apply  to  money 

V. 

Henderson,  which  may  he  received  from  Sir  William  Mackenzie  on  account 
Meredith, c.j.o.  °f  the  purchase-money  of  the  right  to  use  the  process  in  all 
parts  of  the  world  except  Canada,  in  the  event  of  Sir  William 
Mackenzie  electing  to  purchase  that  right,  or  is  its  application 
confined  to  the  purchase  which  has  been  made  of  the  right  to 
use  the  process  in  Canada? 

Apart  from  this  difficulty,  I do  not  think  that  the  case  is  one 
for  a declaratory  judgment;  and  I think  that  all  that  the 
respondent  is  at  present  entitled  to  recover  is  10  per  cent,  on 
the  $3,000  which  has  been  paid  on  account  of  the  purchase- 
money  of  the  Canadian  rights,  and  10  per  cent,  of  the  $50,000 
of  shares  that  have  been  issued  to  the  appellant : Bright  v. 
Tyndall  (1876),  4 €h.D.'  189;  Kevan  v.  Crawford  (1877),  6 
Ch.D.  29 ; Honour  v.  Equitable  Life  Assurance  Society  of  the 
United  States,  [1900]  1 Ch.  852. 

What  the  judgment  in  effect  does  is  to  send  to  the  Master 
for  inquiry  and  report  questions  that  may  hereafter  arise  as  to 
whether  the  appellant  has  received  money  or  shares  or  other  con- 
siderations in  respect  of  which  the  respondent  is  entitled  to  com- 
mission. The  appellant  has  the  right  to  have  such  questions, 
as  they  arise,  tried  according  to  the  ordinary  course  of  the 
Court,  and  I know  of  no  precedent  for  such  a judgment  as  has 
been  pronounced,  and  it  cannot  surely  be  that,  if  a question 
hereafter  arises  as  to  whether  Sir  William  Mackenzie  has  exer- 
cised the  option  which  has  been  given  to  him,  it  is  proper  to 
direct  that  it  shall  be  tried  before  the  Master.  I would,  there- 
fore, vary  the  judgment  by  confining  it  to  a recovery  of  $300, 
and  the  delivery  of  10  per  cent,  of  the  $50,000  of  the  capital 
stock  of  the  company  referred  to  in  the  agreements  of  the  26th 
and  27th  April,  1913,  which  has  been  issued  to  the  appellant, 
and  directing  that  the  appellant  pay  the  costs  of  the  action. 


The  respondent  will  not  be  prejudiced  by  eliminating  the 
other  provisions  of  the  judgment,  because  the  question  as  to  his 
right  to  commission  on  the  Mackenzie  purchase  is  established, 
and  that  matter  would  be  res  adjudicata  in  any  action  which  the 
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respondent  may  hereafter  bring  for  the  recovery  of  any  com- 
mission which  may  become  payable  to  him, 

There  should,  I think,  be  no  costs  of  the  appeal  to  either 
party. 
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Meredith, C.J. 6. 


Maclaren,  J.A. : — In  this  matter  I entirely  agree  with  the 
opinion  of  the  trial  Judge  that  the  plaintiff  must  recover,  if  at 
all,  upon  his  agreement  with  the  defendant  of  the  10th  April, 
1912.  He  came  to  this  conclusion  upon  the  evidence  brought 
before  him  by  the  plaintiff;  that  the  previous  agreements  be- 
tween them  had  been  completely  superseded — ‘ 1 wholly  can- 
celled, ” as  he  puts  it.  I can  find  nothing  in  the  evidence  that 
would  justify  us  in  setting  aside  this  finding.  In  my  opinion, 
it  is  the  proper  conclusion  upon  the  evidence.  This  was  the 
position  taken  by  the  plaintiff  in  his  statement  of  claim  and  by 
his  counsel  in  the  opening  of  the  case,  and  also  by  the  plaintiff 
in  his  testimony  at  the  trial. 

The  plaintiff  sought  to  prove  at  the  trial  that  the  writing 
did  not  contain  the  whole  agreement,  but  the  testimony  given 
for  this  purpose  was,  in  my  opinion,  quite  inadmissible,  as  it 
contradicted  the  written  document  which  both  parties  had 
signed.  No  reformation  of  the  instrument  was  asked  for,  and, 
if  it  had  been,  I am  of  opinion  that  there  was  no  evidence  to 
support  it.  It  is  worthy  of  remark  throughout  this  whole  matter 
extending  over  such  a long  period,  how  completely  everything 
was  put  down  in  writing,  even  down  to  the  minutest  details 
in  the  various  successive  agreements  that  were  entered  into. 

The  agreement  upon  which  the  plaintiff  brought  his  action  is 
in  the  form  of  a letter  addressed  to  the  plaintiff  and  signed  by 
the  defendant,  dated  the  10th  April,  1912,  which  reads:  “If  I 
close  a contract  for  the  sale  of  my  process  for  the  manufacture 
of  tool  steel  for  Canada  and  the  world  with  Sir  Donald  Mann, 
I will  pay  you  a commission  of  10  per  cent,  as  and  when  the 
moneys  or  considerations  in  stock  or  otherwise  are  received  by 
me.”  Then  follow  matters  that  do  not  affect  the  question  now 
in  issue.  The  body  of  the  letter  is  type-written,  but  at  the  foqt 
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and  above  the  signature  of  the  defendant,  there  is  prominently 
added  in  the  handwriting  of  the  defendant  these  words:  “This 
absolutely  cancels  any  and  all  commission  contracts  to  you.” 
Underneath  this  the  plaintiff  wrote,  “I  hereby  approve  of  the 
above,”  and  signed  it,  “M.  I.  Stewart,”  and  delivered  it  to  the 
defendant. 

As  no  such  contract  was  ever  made  with  Sir  Donald  Mann, 
I cannot  see  how  the  commission  named,  or  indeed  any  com- 
mission, could  become  payable  under  this  agreement.  The  plain- 
tiff sought  to  prove  that  the  subsequent  sale  to  Sir  William  Mac- 
kenzie was  in  reality  a sale  to  Sir  Donald  Mann,  but  in  this 
he,  in  my  opinion,  entirely  failed. 


There  is  no  doubt  but  that  the  defendant  did  all  in  his 
power  to  have  a sale  to  Sir  Donald  Mann  carried  out.  The 
testimony  of  Sir  Donald  Mann,  who  was  one  of  the  plaintiff’s 
witnesses  and  friendly  to  him,  is  explicit  on  this  point,  and  is 
fully  corroborated  by  that  of  the  plaintiff  himself,  who  is  asked : 
“Wasn’t  he  (defendant)  doing  everything,  as  far  as  you  could 
see,  to  try  and  effect  a sale  with  Sir  Donald?  A.  Yes.  Q.  And 
you  have  no  ground  of  complaint,  from  the  first  to  the  last, 
about  Mr.  Henderson  putting  forth  every  effort  he  could  to 
effect  a sale  to  Sir  Donald?  A.  No,  he  certainly  did  all  he 
could.” 

The  first  contract  between  the  parties  is  contained  in  the 
letter  of  the  defendant  to  the  plaintiff  of  the  19th  July,  1911, 
which  reads:  “I  hereby  agree  to  pay  you  a commission  of 
twenty  per  cent.  (20%)  as  and  when  the  moneys  are  received  by 
me,  provided  you  put  through  the  sale  of  my  process  for  the 
manufacture  of  steel  for  the  world  to  Sir  Donald  Mann  or  his 
associates,  on  the  terms  and  conditions  as  already  outlined,” 
etc. 


This  contract  was  expressly  cancelled  by  the  new  agreement 
dated  the  2nd  August,  1911,  and  executed  by  the  plaintiff  and 
defendant  and  one  Gordon,  as  found  by  the  trial  Judge,  and 
frankly  admitted  by  the  plaintiff  in  his  cross-examination  at 
the  trial.  After  admitting  that  this  agreement  cancelled  all 
former  contracts  between  the  defendant  and  himself,  he  is 
asked:  “And  you  accepted  that  and  signed  it  and  so  did 
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Gordon?  A.  Yes.  Q.  And  you  surrendered  the  agreement  or 
letter  of  July  19th?  A.  Yes.  Q.  Handed  it  back  to  Henderson, 
and  it  came  absolutely  to  an  end?  A.  Yes.”  As  has  already 
been  seen,  the  subsequent  agreement  of  the  10th  April,  1912, 
between  the  plaintiff  and  defendant  expressly  declared  that  it 
also  cancelled  any  and  all  commission  contracts  between  the 
parties.  But,  even  if  the  contract  contained  in  the  letter  of  the 
19th  July  had  not  been  thus  cancelled,  I am  unable  to  see  how 
the  plaintiff  could  recover  under  it.  The  commission  mentioned 
was  to  be  paid  “ provided  you  (Stewart)  put  through  the  sale 
of  my  (Henderson’s)  process  for  the  manufacture  of  steel  for 
the  world  to  Sir  Donald  Mann  or  his  associates,”  etc.  It  is 
admitted  that  no  such  sale  to  Sir  Donald  Mann  was  ever  put 
through  by  the  plaintiff  or  anybody  else.  Was  it  put  through 
to  his  associates?  The  only  sale  alleged  or  proved  was  to  Sir 
William  Mackenzie.  Was  he  an  “associate”  of  Sir  Donald 
Mann  within  the  meaning  of  this  letter  ? It  is  true  that  he  was 
an  associate  of  Sir  Donald  in  the  Canadian  Northern  Railway 
Company,  in  Mackenzie  and  Mann  Limited,  and  in  other  enter- 
prises. It  is  also  true  that  they  were  each  in  other  important 
commercial  undertakings  in  which  the  other  had  no  interest. 
This  point,  however,  is  completely  set  at  rest  by  the  plaintiff 
himself,  in  answer  to  his  own  counsel,  when  he  was  asked,  ■'  ‘ This 
letter”  (of  the  19th  July,  1911)  “refers  to  Sir  Donald  Mann 
or  his  associates?”  His  answer  is:  “Yes;  I did  not  know  at 
that  time  who  would  come  in  with  Sir  Donald,  whether  it  would 
be  Sir  William  or  some  of  the  other  associates  in  the  office.  I 
thought  perhaps  Sir  Donald  would  take  some  of  them  in,  and 
that  is  the  reason  we  put  the  ‘associates’  in.”  As  Sir  Donald 
never  spoke  to  Sir  William  on  the  subject,  and  did  not  go  in 
himself  or  ask  any  other  person  to  go  in,  the  use  of  the  word 
“associates”  has  no  possible  application  to  the  matter  as  it 
developed,  and  neither  the  plaintiff  nor  Sir  Donald  had  any- 
thing to  do  with  the  sale  that  actually  did  take  place. 

The  learned  trial  Judge  bases  his  conclusions  largely  upon 
the  identity  of  the  personnel  and  of  the  interests  in  the  dealings 
of  the  defendant  first  with  Sir  Donald  and  afterwards  with  Sir 
William.  In  this  he  seems  to  have  misapprehended  the  evi- 
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App.  Div.  dence.  He  suggests  that  Sir  William  was  interested  in  the 
dealings  with  Sir  Donald,  on  the  supposition  that  the  $5,000 

Stewart  which  Sir  Donald  advanced  to  the  defendant  for  the  experi- 

v. 

Henderson,  ments  was  the  money  either  of  Mackenzie  and  Mann  or  of  the 
Maci&ren.  j.a.  Canadian  Northern  Railway  Company.  In  this  surmise  he  was 
quite  mistaken.  Sir  Donald  swore  that  it  was  purely  a private 
venture  of  his  own.  The  cheque  is  produced  and  is  the  private 
cheque  of  Sir  Donald.  In  the  reasons  for  judgment  it  is  also 
stated  that  Mr.  Phippen,  who  subsequently  acquired  an  interest 
with  Sir  William,  had  consented  to  look  after  Sir  Donald’s  inter- 
est after  the  latter  left  for  England,  and  that  he  represented  Sir 
Donald  in  ways  outside  his  professional  duties  as  counsel,  and 
had  acquired  a small  interest  under  the  original  option  agree- 
ment. In  this  he  is  entirely  mistaken.  There  is  no  evidence  to 
this  effect.  According  to  the  evidence  on  both  sides,  Mr.  Phip- 
pen only  became  aware  of  the  matter  when  he  was  consulted 
professionally  by  Sir  Donald  on  or  about  the  13th  or  14th 
April,  1912,  about  the  draft  agreement  submitted  to  him  by 
Henderson,  which  Mr.  Phippen  revised,  and  which  is  stamped 
the  15th  April,  the  day  on  which  Sir  Donald  finally  decided  not 
to  proceed  further  with  the  matter.  None  of  the  parties  inter- 
ested with  Sir  Donald  in  the  negotiations  or  the  experiments  or 
assisting  him  in  any  way  in  the  matter — neither  Davidson,  nor 
McCrae,  nor  the  Mitchells,  nor  Ruel — had  any  connection  what- 
ever with  Sir  William  Mackenzie’s  subsequent  negotiations  or 
proceedings,  nor  did  any  of.  them  ever  subsequently  acquire  any 
interest  in  the  venture  or  any  share  in  the  company  which  was 
organised  by  Sir  William  after  he  became  the  purchaser. 

The  learned  trial  Judge  is  also  mistaken  as  to  the  matter 
being  only  deferred  by  Sir  Donald  on  the  15th  April,  and  as 
to  the  reason  given  by  Mr.  Phippen  for  the  advice  he  gave  to 
Sir  Donald  on  that  occasion,  when  he  was  asked  for  it.  The 
evidence  on  both  sides  is  that  it  was  absolutely  abandoned,  and 
that  Mr.  Phippen ’s  advice  was  not  based  on  the  state  of  Sir 
Donald’s  health,  as  suggested,  but  that  he  had  read  the  adverse 
report  of  Mr.  Waterhouse,  and  that  “it  looked  to  me  like  a fake, 
that  they  were  claiming  more  than  they  could  do.  That  was 
my  opinion.” 
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As  to  how  the  matter  came  to  be  taken  up  by  Sir  William  App.  Div. 

1914 

Mackenzie  after  Sir  Donald  had  left  for  Europe,  the  two  parties  

to  the  proceedings,  the  defendant  and  Annesley,  the  private  Stewart 
secretary  of  Sir  William,  are  not  entirely  agreed;  each  thinking  Henderson. 
that  the  first  step  was  taken  by  the  other.  The  trial  Judge  has  Maciaren,  j.a. 
not  made  any  finding  as  to  which  he  thought  was  right ; but,  in 
my  opinion,  it  is  quite  immaterial.  From  the  admitted  fact  that 
Annesley  would  not  .bring  the  matter  before  Sir  William  until 
he  was  quite  sure  that  Sir  Donald  had  absolutely  abandoned  it, 
and  that  he  had  this  corroborated  by  Mitchell,  Sir  Donald’s 
representative  in  the  experiments,  it  is  probable  that  the  recol- 
lection of  Annesley  on  this  point  is  the  correct  one. 

The  evidence  shews  that  Henderson  had  previously  en- 
deavoured to  enlist  the  interest  of  Sir  William  in  his  discovery, 
as  early  as  December,  1910,  through  one  Keamish,  who  had, 
through  Annesley,  brought  it  to  Sir  William’s  attention,  and 
had  furnished  sample  tools  of  the  steel,  which  lay  in  Sir  Wil- 
liam’s office  until  the  following  April.  Sir  William  not  having 
taken  the  matter  up,  Henderson  then  withdrew  the  matter  and 
took  his  tools  away.  Evidence  as  to  this  was  objected  to  by  the 
plaintiff’s  counsel,  and  the  objection  maintained  by  the  trial 
Judge,  as  I think,  improperly ; but  enough  came  out  to  shew  that, 
when  Annesley  brought  it  before  Sir  William  after  Sir  Donald’s 
departure,  he  was  merely  resuming  his  previous  efforts.  This 
time  he  was  more  successful,  and  the  agreement  with  Sir  Wil- 
liam resulted. 

I cannot  find  any  evidence  that  what  had  taken  place  with 
Sir  Donald  contributed  in  any  way  to  the  subsequent  dealings 
with  Sir  William,  either  with  their  inception  or  their  result. 

With  the  single  exception  named  (Mr.  Phippen),  none  of  them 
even  appear  to  have  had  any  knowledge  of  the  introduction  of 
the  matter  to  Sir  William  or  of  his  proceedings.  In  like  manner, 

Annesley  wTas  quite  ignorant  of  the  proceedings  of  Sir  Donald 
in  the  matter.  In  a smaller  establishment  it  might  be  difficult 
to  believe  that  this  could  have  been  the  fact;  but  the  evidence 
of  Sir  Donald  and  Sir  William,  both  of  them  witnesses  for  the 
plaintiff,  shews  how  distinct  their  private  ventures  were  kept, 
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App.  Div.  and  how  very  careful  each  was  not  to  intermeddle  in  anv  wav 

1914  " J 

. with  the  private  affairs  of  the  other. 

Stewart  The  change  of  attitude  of  Mr.  Phippen,  the  only  person  eom- 
Henderson.  mon  to  the  two  transactions,  is  fully  explained  by  the  subsequent 
Maciaren,  j.a.  experiments  under  Sir  William,  and  he  had  no  part  in  the  initi- 
ation of  the  matter,  and  in  no  way  contributed  to  the  result. 

In  my  opinion,  the  appeal  should  be  allowed,  and  the  action 
dismissed. 

Judgment  below  varied ; Maclaren,  J.A., 
dissenting. 


1914 
Jan.  15. 


[MIDDLETON,  J.] 

Guelph  Worsted  Spinning  Co.  v.  City  of  Guelph  (No.  1) 
Guelph  Worsted  Spinning  Co.  v.  City  of  Guelph  (No.  2), 
Guelph  Carpet  Mills  Co.  v.  City  of  Guelph. 


Municipal  Corporation — Bridge — Interference  with  Flow  of  Stream — 'Negli- 
gence in  Carrying  out  a Lawful  Work — Right  of  Action  for  Damages 
— Test  of  Negligence — Ex  post  Facto  Evidence  of  Experts — Unpre- 
cedented Freshets. 

The  defendants,  a municipal  corporation,  in  1911  built  a bridge  across  a 
river  in  the  line  of  and  forming  part  of  a street,  to  replace  a bridge 
which  had  been  built  in  and  had  been  used  since  1882.  The  new  bridge 
was  so  constructed  as  materially  to  decrease  the  space  available  for  the 
flow  of  water,  and  in  the  spring  freshets  of  1912  and  of  1913  the  water 
was  dammed  back  upon  the  lands  of  the  plaintiffs,  and  serious  damage 
resulted.  The  volume  of  water  in  the  freshet  of  1912  was  quite  unpre- 
cedented, and  was  due  to  abnormal  climatic  conditions.  The  volume  of 
water  in  the  freshet  of  1913  was  not  so  great,  but  exceeded  that  of  all 
previous  freshets  except  the  freshet  of  1869,  the  extent  of  which  was 
partly  due  to  the  breaking  of  a dam:  — 

Held,  that  the  defendants  were,  apart  altogether  from  the  question  of 
negligence,  liable  for  the  damages  sustained,  because,  while  there  was 
permissive  statutory  power  to  build  a bridge,  the  mode  and  place  of 
construction  were  entirely  in  the  discretion  of  the  corporation,  and 
there  was  no  express  power  to  interfere  with  the  plaintiffs’  undoubted 
right  to  the  uninterrupted  flow  of  the  water  past  their  property. 

Held,  also,  that  negligence  in  the  construction  of  the  bridge  was  in  fact 
made  out,  and  that,  the  bridge  having  been  constructed  without  expert 
advice,  the  ex  post  facto  evidence  of  engineering  experts  that,  having 
regard  to  the  conditions  and  probabilities  in  1911,  the  mode  of  construc- 
tion was  proper,  was  not  sufficient  to  absolve  the  defendants  from  lia- 
bility. 
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If  the  defendants  had  obtained  and  acted  upon  such  expert  opinions  in 
the  first  instance,  they  would  have  successfully  met  the  charge  of  negli- 
gence; but,  as  they  did  not  do  so,  the  issue  was  merely  one  of  fact,  having 
regard  to  the  drainage  problem  to  be  dealt  with  and  the  actual  result 
of  the  mode  of  construction  adopted. 

A declaration  that  the  bridge  was  a nuisance  was  made,  and  an  injunction 
against  its  continuance  was  granted. 

These  actions  were  brought  to  recover  damages  for  the  flood- 
ing of  the  lands  and  works  of  the  respective  plaintiffs. 

June  14,  15,  16,  and  November  12,  13,  14,  29,  1913.  The  ac- 
tions were  tried  together  at  Guelph  and  Toronto  by  Middle- 
ton,  J.,  without  a jury. 

Sir  George  Gibbons,  K.C.,  and  G.  8.  Gibbons,  for  the  plain- 
tiffs. 

I.  F.  Hellmuth,  K.C.,  J.  J.  Drew,  K.C.,  and  P.  Kerwin,  for 
the  defendants. 

January  15,  1914.  Middleton,  J. : — The  actions  arise  out  of 
the  flooding  of  the  works  of  both  plaintiffs  in  the  spring  of  1912 
and  of  the  worsted  company  in  the  spring  of  1913,  the  flooding 
being  caused  by  the  erection  of  a bridge  by  the  defendants  across 
the  river  Speed  at  Neeve  street,  which  proved  inadequate  to 
permit  the  passage  of  the  waters  during  spring  freshets. 

Before  dealing  with  the  legal  question  involved,  it  is  desirable 
to  set  forth  in  some  detail  the  facts  giving  rise  to  the  actions. 

For  many  years  a bridge  has  crossed  the  river  at  Neeve 
street,  at  this  particular  place.  The  bridge  constructed  in  1882, 
called  throughout  the  evidence  “the  old  bridge,”  was  a steel 
structure,  resting  on  piers  at  either  bank  of  the  river  and  on 
a pier  five  feet  in  width  in  the  centre  of  the  street.  Each  span 
was  fifty  feet  clear  and  seven  feet  nine  inches  above  low  water 
level. 

The  bridge  which  has  caused  the  present  difficulty  was  con- 
structed in  1911.  It  has  also  two  spans,  but  the  end  piers  have 
been  brought  in  towards  the  river-bed  to  some  extent;  each 
span  is  narrowed  by  ten  feet ; and  the  centre  pier  is  wider.  In- 
stead of  the  clear  waterway  being  open  to  the  floor  of  the 
bridge,  each  span  is  now  a low  arch,  springing  from  a point  four 
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inches  above  low  water  level,  and  the  crown  of  each  arch  is  only 
four  feet  nine  inches  above  low  water  level.  There  is  no  doubt 
that  the  flooding  was  occasioned  by  the  inadequacy  of  this 
waterway. 

The  questions  to  be  investigated  are:  first,  the  right,  if  any, 
of  the  defendants  to  interfere  with  the  flow  of  water  in  the 
river;  and,  secondly,  if  it  is  found  that  the  liability  of  the  de- 
fendants depends  upon  negligence,  whether  there  was  in  fact 
negligence. 

The  plaintiffs  not  only  base  their  contention  upon  their 
rights  as  riparian  proprietors  owning  lands  abutting  on  the 
river,  but  rely,  to  some  extent  at  any  rate,  upon  their  rights 
with  reference  to  a small  stream  emptying  into  the  river. 

The  title  to  the  lands  is  also  perhaps  material.  The  whole 
territory  was  originally  owned  by  the  Canada  Company.  This 
company  laid  out  the  city  of  Guelph,  and  registered  a plan  of 
the  original  city.  This  plan  runs  only  to  the  bank  of  the  river. 
Neeve  street  is  not  shewn,  and  the  land  of  the  plaintiffs,  which 
is  across  the  river,  is  not  covered  by  this  plan. 

The  township  of  Guelph  was  also  surveyed  by  the  Canada 
Company,  and  the  plan  covers  the  land  to  the  opposite  bank  of 
the  river.  The  lands  in  question  form  part  of  lot  3 in  division 
F.  This  plan  was  registered  in  December,  1846. 

Sir  John  A.  Macdonald  became  the  owner  of  this  lot,  and  on 
the  3rd  July,  1856,  he  made  plan  No.  113,  subsequently  re- 
gistered in  1859.  This  shews  the  carpet  company’s  lots  as  Nos. 
83  and  84,  fronting  upon  the  river,  and  the  spinning  company’s 
lot  as  No.  72.  The  small  creek  also  appears  upon  this  plan. 

When  the  Canada  Company  parted  with  its  title  to  lot  3 in 
1832,  by  a conveyance  to  one  Crawford,  the  lot  was  described 
by  metes  and  bounds,  running  to  the  high  water  mark  of  the 
river.  This  was  conveyed  by  Crawford  to  one  Ross,  and  by  Ross 
to  Sir  John  A.  Macdonald  in  1854.  After  Macdonald’s  plan,  he 
conveyed  the  lots  in  question,  describing  them  as  lots  83  and  84 
upon  the  plan. 

Queen  street  is  a street  immediately  west  of  the  river,  par- 
alleling, and  at  a short  distance  from,  its  bank.  A plan  was 
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registered  on  the  10th  December,  1864,  of  part  of  Sir  John  A. 
Macdonald’s  survey,  covering  land  west  of  Queen  street.  The 
importance  of  this  plan  is  that  it  shews  what  is  apparently  a 
series  of  trenches  or  ditches  connecting  with  what  appears  to  be 
the  so-called  creek  emptying  into  the  river.  The  evidence  dis- 
closes the  fact  that  all  this  land  was  a low-lying  tamarack  swamp, 
only  rendered  available  for  cultivation  or  building  by  means  of 
drainage.  The  creek  or  stream  may  have  been  originally  the 
natural  outlet  for  the  water  from  this  swampy  district,  or  it 
may  have  been  artificial.  I think  the  proper  inference  is,  that 
the  outlet  from  these  swamp  drains  was  continued  in  the  line 
of  the  natural  outlet,  and  that  this  ditch  or  stream,  as  it  is  now 
found,  represents  the  original  stream  or  watercourse,  straight- 
ened and  deepened  artificially.  This  view  is  confirmed  by  plan 
184,  registered  on  the  22nd  March,  1869,  where  the  stream  in 
question  is  shewn  crossing  Queen  street  and  emptying  into  the 
river.  The  configuration  of  the  lands  suggests  that  this  was  the 
natural  course  of  the  drainage  from  the  old  swamp. 

The  branch  of  the  river  Speed  in  question  drains  an  area  of 
110  square  miles.  This  drainage  basin  has  been  cultivated  for 
many  years,  and  there  has  not  been  any  appreciable  change  in 
the  area,  by  reason  of  deforestation  or  drainage  of  swamps,  or 
the  construction  of  drainage  schemes,  during  the  last  forty  years. 
The  country  was  opened  up  for  settlement  and  most  of  the 
clearing  done  many  years  before  this  period;  and,  while  there 
has  during  the  last  few  years  been  some  change,  it  has  been  so 
slight  in  extent  as  not  to  make  any  radical  difference  in  the  way 
in  which  the  water  would  get  away,  either  during  the  spring 
thaws  or  as  the  result  of  any  heavy  rainfall. 

During  the  time  of  low  water,  the  stream  is  small  and  quite 
insignificant;  but  in  the  springtime  it  becomes  swollen,  and  the 
flow  is  for  some  time  very  heavy. 

Some  distance  above  the  bridge  in  question,  Colonel  Davidson 
and  his  sister  have  lived  for  many  years,  in  a residence  the 
grounds  of  which  reach  to  the  river  bank.  The  bank  is  there 
supported  by  a retaining  wall  some  four  feet  in  height,  and  be- 
yond this  a lawn  slopes  up  to  the  steps  of  the  main  entrance  to 
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the  house.  A driveway  passes  in  from  the  road  around  a cir- 
cular bed,  in  which  a sun-dial  is  placed.  In  the  spring,  the  high 
water  very  frequently  rises  over  this  retaining  wall  and  up  upon 
the  sloping  lawn.  This  affords  an  excellent  gauge  for  roughly 
estimating  the  comparative  heights  of  the  flow. 

It  is  shewn  by  the  Davidsons  that  the  water  frequently 
reached  the  lower  edge  of  this  circular  bed.  On  three  occasions, 
the  flood  has  gone  beyond  that.  In  1869,  the  flood  was  so  great 
as  to  reach  the  steps  of  the  house.  This  occurred  again  in  1912  j; 
and  in  1913  the  flood  was  almost  as  high. 

The  flood  of  1869  was  shewn  to  have  been  occasioned  by  the 
giving  way  of  a dam  upstream,  thus  allowing  the  escape  of  a 
considerable  volume  of  penned-back  water,  which  augmented  the 
already  heavy  flood.  This  high  water  lasted  only  for  a short 
time,  and  passed  away. 

In  1912,  the  conditions  were  entirely  unprecedented  and  ab- 
normal. Streams  all  over  the  country  were  swollen  to  an  ex- 
tent exceeding  anything  within  the  memory  of  living  persons. 
This  was  the  result  of  a sudden,  heavy,  and  protracted  warm 
rain  coming  upon  an  unusually  large  amount  of  snow  which  lay 
above  frozen  ground.  This  condition  resulted  not  only  in  the 
running  off  of  an  enormous  amount  of  water,  but  the  frozen 
ground  prevented  percolation  and  facilitated  the  speed  of  the 
flow,  so  that  the  streams  were  swollen  to  this  extreme  degree. 
That  was  the  case  not  only  in  the  district  in  question  but 
throughout  all  western  Ontario;  more  bridges  and  dams  being 
carried  away  than  ever  before,  and  great  damage  being  done 
throughout  the  Province. 

The  flood  of  1913,  while  not  as  great  as  that  of  1912,  ex- 
ceeded all  other  floods  except  that  of  1869.  The  cause  of  the 
flood  of  1913  was  not  so  satisfactorily  explained. 

The  plaintiffs  claim  an  injunction  in  the  action,  taking  the 
ground,  as  to  this,  that  when  the  flood  of  1912  stood  alone  it 
perhaps  might  be  regarded  as  an  unprecedented  occurrence  and 
not  likely  to  happen  again,  yet,  when  the  bridge  in  the  succeed- 
ing year  also  proved  to  be  inadequate,  it  became  apparent  that, 
quite  apart  from  any  question  relating  to  its  original  construc- 
tion, the  bridge  ought  not  to  be  allowed  to  continue.  I am  re- 
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lieved  from  having  to  consider  this  aspect  of  the  case  with  any 
anxiety,  as  I am  told  that  such  works  have  now  been  executed 
as  so  to  increase  the  waterway  that  a flood  even  as  great  as  that 
of  1912  will  not  occasion  injury  to  the  adjoining  owners. 

While  there  is  great  divergence  of  view  between  the  en- 
gineers for  the  opposing  parties,  upon  questions  relating  to  the 
propriety  of  the  bridge,  I am  fortunate  in  that  there  is  no  dif- 
ference between  them  concerning  the  facts  of  the  case.  Since 
this  action  was  brought,  and  in  preparation  for  the  trial,  very 
careful  surveys  were  made  by  both  parties.  After  the  plain- 
tiffs’ engineers,  Mr.  Bell  and  Mr.  McCrae,  had  given  their  evid- 
ence, the  data  contained  in  that  evidence  was  accepted  by  the 
defendants’  engineers  as  substantially  corresponding  with  their 
own  results;  and  where  there  was  any  divergence  they  were 
ready  to  accept  Mr.  McOrae’s  figures,  as  his  measurements  had 
evidently  been  made  with  the  greatest  care  and  thoroughness. 
These  figures  shewed  that  when  the  water  reached  what  has 
been  called  the  Davidson  high  water  mark,  or  the  normal  high 
water  mark  for  floods,  as  indicated  by  the  flow  upon  David- 
son’s lawn,  the  flow  amounted  to  2,350  c.f.s.  (cubic  feet  per  sec- 
ond) at  the  bridge. 

In  the  flood  of  1912  the  flow  reached  4,400  c.f.s.,  and  in 
1913,  3,700  c.f.s.  The  bridge,  it  is  said,  would  permit  the  pas- 
sage of  2,937  c.f.s.  (though  exhibit  28  shews  it  full  with  a flow 
of  2,750  c.f.s.),  so  that  the  effect  of  the  inadequate  waterway  at 
the  bridge  was  to  bank  the  water  up  over  the  bank  of  the  stream 
above  the  bridge.  It  crossed  Neeve  street  and  Cross  street  and 
flooded  the  premises  in  question. 

The  bridge  was  not  constructed  under  a by-law.  On  the 
20th  March,  1911,  the  public  works  committee  reported  in  favour 
of  the  construction  of  a concrete  bridge  over  the  river  at  Neeve 
street,  and  at  a meeting  of  the  council  on  the  same  day  this  re- 
port was  adopted.  On  the  4th  December,  1911,  a by-law  was 
passed  to  raise  the  money  necessary  to  defray  the  cost.  It  is 
not  clear  whether  this  was  before  or  after  the  work  was  done. 

What  precautions,  if  any,  were  taken  by  the  defendants  be- 
fore the  construction  of  the  bridge,  does  not  appear.  It  does 
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not  appear  what,  if  any,  information  they  had  concerning  pro- 
bable floods.  The  engineer,  if  there  was  an  engineer  respon- 
sible for  the  construction  of  the  bridge,  was  not  called. 

Able  and  competent  engineers  were  called  for  the  defen- 
dants, and  these  men  took  the  responsibility  of  saying,  assum- 
ing knowledge  of  all  that  is  now  known  concerning  the  flow  of 
the  river,  the  watershed,  etc.,  that  the  bridge  was  from  that 
view-point  sufficient,  and  that  they  would  have  advised  its  con- 
struction. 

Put  shortly,  their  theory  is  this.  Engineering  is  a practical 
science.  When  confronted  with  a problem  as  to  the  space  that 
should  be  allowed  for  possible  freshets,  the  first  thing  that  is 
sought  is  knowledge  of  the  actual  conditions  of  the  river  at 
flood-time  over  a series  of  years;  in  this  case  the  conduct  of 
the  river  appears  to  have  been  fairly  uniform;  normal  high 
water  approximated  a certain  mark  upon  Davidson’s  lawn  and 
had  never  gone  beyond  that  for  forty  years.  Forty-two  years 
ago  it  did  reach  a rise  exceeding  this,  but  that  was  on  account  of 
the  breaking  of  a dam,  and  afforded  no  real  exception.  In  many 
seasons  the  river  did  not  even  reach  the  normal  high  water 
mark,  and  except  in  1869  had  never  gone  beyond  it.  A factor 
of  safety  of  1.25  was,  therefore,  ample.  It  could  not  be  ex- 
pected that  the  flood  would  exceed  forty  years’  record  by  more 
than  25  per  cent.  Assuming  the  figure  given  for  normal  high 
water,  2,350,  and  applying  this  factor,  the  result  would  be  2,937, 
a figure  slightly  in  excess  of  the  bridge  capacity ; but  the  trifling 
difference  would  be  more  than  overcome  by  the  slightest  rise 
on  the  upper  side  of  the  bridge,  which  would  cause  increased 
discharge. 

The  plaintiffs’  engineers  state  that  this  theory  is  entirely 
erroneous,  because  the  problem  has  been  approached  in  alto- 
gether a wrong  way.  They  say  that  the  controlling  factor  in 
the  consideration  of  the  problem  is  the  drainage  area.  When 
this  is  known,  the  greatest  possible  run-off  should  be  ascer- 
tained; then  provision  should  be  made  to  take  care  of  it.  The 
drainage  here  is  110  sq.  miles.  The  possible  run-off  is  40  eu. 
ft.  per  second  per  mile,  or  4,400  ft. — exactly  the  figure  reached 
in  the  flood  of  1912.  This  run-off  of  40  ft.  is  not  a run-off  to 
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be  normally  expected,  but  is  the  result  of  the  abnormal  com- 
bination of  what  must  be  regarded  as  normal  conditions.  It  is 
by  no  means  unusual  to  have  a heavy  snow-fall  continuing  well 
into  the  spring.  It  sometimes  occurs  that  this  snow-fall  is  rest- 
ing on  frozen  ground.  In  our  somewhat  erratic  climate  a warm 
rain  continuing  for  several  days  is  a thing  to  be  expected.  When 
the  three  conditions — frozen  ground,  heavy  snow,  and  a warm 
rain — concur,  a heavy  flood  is  inevitable,  particularly  if  the 
rain  lasts.  No  one  can  say  when  such  a combination  may  take 
place.  It  may  not  take  place  for  fifty  or  a hundred  years;  or 
it  may  take  place  for  several  years  in  succession.  A munici- 
pality, when  constructing  a permanent  bridge,  ought  to  make 
provision  for  that  which  is  almost  certain  to  happen,  it  may  be 
sooner  or  it  may  be  later. 

To  this  the  defendants  rejoin:  “The  liability  of  the  city,  if 
any,  must  be  based  upon  negligence.  If  we  had  received  and 
had  acted  upon  the  opinions  of  the  eminent  engineers  now 
given  in  evidence  on  our  behalf,  it  would  be  impossible  to  say 
that  there  was  negligence.  Negligence  would  not  be  proved 
merely  by  shewing  that  there  is  a difference  of  opinion  among 
engineers,  or  that  there  was  error  in  the  advice  of  these  com- 
petent engineers;  and  it  is  contended  that  if  this  is  so  we  can 
no  more  be  liable  if  what  we  did,  even  in  the  absence  of  any 
engineering  advice,  is  now  shewn  to  be  the  very  thing  that  a 
competent  engineer  would  have  advised.” 

I leave  the  discussion  of  this  question  for  the  present. 

The  right  to  the  uninterrupted  flow  of  the  water  past  the 
plaintiffs’  property  is  not  disputed,  but  the  defence  rests  upon 
the  law  laid  down  in  Hammersmith,  etc.,  R.W.  Co.  v.  Brand 
(1869),  L.R.  4 H.L.  171,  and  Vaughan  v.  Toff  Vale  R.W.  Co. 
(1860),  5 H.  & N.  679,  and  the  statutory  authority  of  the  Muni- 
cipal Act.  The  principle  is  thus  put  in  Canadian  Pacific  R.W. 
Co.  v.  Roy,  [1902]  A.C.  220,  231  : “The  Legislature  is  supreme, 
and  if  it  has  enacted  that  a thing  is  lawful,  such  a thing  can- 
not be  a fault  or  an  actionable  wrong.  The  thing  to  be  done  is 
a privilege  as  well  as  a right  and  duty. ’ ’ The  obvious  exception 
as  to  negligence  is  indicated  in  the  words  of  Lord  Blackburn  in 
Geddis  v.  Proprietors  of  Bann  Reservoir  (1878),  3 App.  Cas. 
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430,  455-6:  “No  action  will  lie  for  doing  that  which  the  Legis- 
lature has  authorised,  if  it  be  done  without  negligence,  although 
it  does  occasion  damage  to  any  one ; but  an  action  does  lie  for 
doing  that  which  the  Legislature  has  authorised,  if  it  be  done 
negligently.  And  I think  that  if  by  a reasonable  exercise  of 
the  powers,  either  given  by  statute  to  the  promoters,  or  which 
they  have  at  common  law,  the  damage  could  be  prevented,  it  is, 
within  this  rule,  4 negligence’  not  to  make  such  reasonable  exer- 
cise of  their  powders.” 

If  the  very  thing  authorised  necessarily  interferes  with  the 
common  law  rights  of  others,  then  there  can  be  no  right  of  ac- 
tion, and  one  expects  to  find  in  the  statute  some  provision  for 
compensation ; but  the  absence  of  such  a provision  does  not 
create  a right  of  action ; it  only  suggests  the  more  careful  scru- 
tiny of  the  Act  to  ascertain  whether  the  real  intention  of  the 
Legislature  was  to  permit  the  interference  with  private  rights 
without  compensation. 

In  accordance  with  this  principle,  it  has  been  laid  down  that 
where  the  Legislature  has  conferred  authority  by  an  Act  which 
is  permissive  in  its  terms  there  is  no  authority  to  ignore  the 
common  law  rights  of  others. 

Thus,  in  Metropolitan  Asylum  District  Managers  v.  Hill 
(1881),  6 App.  Cas.  193,  we  find  Lord  Blackburn  stating  (p. 
208)  : “It  is  clear  that  the  burthen  lies  on  those  who  seek  to 
establish  that  the  Legislature  intended  to  take  away  the  private 
rights  of  individuals,  to  shew  that  by  express  words,  or  by 
necessary  implication,  such  an  intention  appears,”  And  (p. 
203)  : “Where  the  Legislature  directs  that  a thing  shall  at  all 
events  be  done,  the  doing  of  which,  if  not  authorised  by  the 
Legislature,  would  entitle  any  one  to  an  action,  the  right  of 
action  is  taken  away.  . . . The  Legislature  has  very  often 

interfered  with  the  right  of  private  persons,  but  in  modern 
times  it  has  generally  given  compensation  to  those  injured; 
and  if  no  compensation  is  given  it  affords  a reason,  though  not  a 
conclusive  one,  for  thinking  that  the  intention  of  the  Legisla- 
ture was,  not  that  the  thing  should  be  done  at  all  events,  but 
only  that  it  should  be  done,  if  it  could  be  done,  without  injury 
to  others.  What  was  the  intention  of  the  Legislature  in  any 
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particular  Act  is  a question  of  the  construction  of  the  Act.” 
Lord  Watson  states  the  principle  in  similar  terms,  and  adds 
(p.  213).  “ Where  the  terms  of  the  statute  are  not  imperative, 
hut  permissive,  when  it  is  left  to  the  discretion  of  the  persons 
empowered  to  determine  whether  the  general  powers  committed 
to  them  shall  be  put  into  execution  or  not,  I think  the  fair  in- 
ference is  that  the  Legislature  intended  the  discretion  to  be 
exercised  in  strict  conformity  with  private  rights,  and  did  not 
intend  to  confer  license  to  commit  nuisance  in  any  place  which 
might  be  selected  for  the  purpose.”  Earlier  in  the  case  (p. 
213)  he  had  made  the  statement,  with  reference  to  the  obliga- 
tions of  those  attempting  to  justify  a nuisance  under  a statute : 
“ Their  justification  depends  upon  their  making  good  these  two 
propositions — in  the  first  place,  that  such  are  the  imperative 
orders  of  the  Legislature;  and  in  the  second  place,  that  they 
cannot  possibly  obey  those  orders  without  infringing  private 
rights.”  The  second  proposition  is  equivalent  to  the  “negli- 
gence” defined  by  Lord  Blackburn  in  Geddis  v.  Proprietors  of 
Bann  Reservoir. 

In  Canadian  Pacific  R.W.  Co.  v.  Parke , [1899]  A.C.  535, 
Lord  Watson  again  states  the  law  in  much  the  same  terms  (pp. 
544-5)  : “Whether,  according  to  the  sound  construction  of  a 
statute,  the  Legislature  has  authorised  a proprietor  to  make  a 
particular  use  of  his  land,  and  the  authority  given  is,  in  the 
strict  sense  of  law,  permissive  merely,  and  not  imperative,  the 
Legislature  must  be  held  to  have  intended  that  the* use  sanc- 
tioned is  not  to  be  in  prejudice  of  the  common  law  rights  of 
others.  ’ ’ 

West  v.  Bristol  Tramways  Co.,  [1908]  2 K.B.  14,  is  a good 
illustration  of  the  obligation  resting  upon  those  who  have  statu- 
tory authority  to  perform  a work  which  can  be  done  without 
creating  a nuisance,  so  to  perform  the  work  as  to  avoid  injury 
to  others. 

In  Halsbury’s  Laws  of  England,  vol.  21,  para.  785,  the  rule 
is  thus  clearly  stated : ‘ 4 The  particular  act  may  be  held  not  to 
be  authorised  by  statute  when  there  is  a merely  discretionary 
power  or  permission  given  to  a public  authority  enabling  the 
act  to  be  done  or  not  to  be  done  at  the  will  of  the  authority,  or 
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where  the  power  enables  it  to  be  done  by  an  alternative  method 
which  would  not  have  caused  injury.”  See  also  para.  879. 

In  the  Municipal  Act,  authority  is  given  to  erect  a bridge, 
but  a bridge  could  have  easily  been  erected  so  as  not  to  dam  the 
stream,  even  in  times  of  freshet,  and  cause  it  to  overflow  its 
banks  and  flood  the  riparian  proprietors. 

In  this  view  of  the  case,  there  is,  it  seems  to  me,  liability 
quite  apart  from  any  finding  of  what  I may  call  actual  negli- 
gence, because  the  very  thing  done  here  was  not  authorised  by 
the  Legislature,  but  the  construction  and  mode  of  construction 
were  left  entirely  to  the  municipality;  secondly,  because  the 
legislation  was  permissive  only;  and,  thirdly,  because  the  con- 
struction of  a bridge  only  was  authorised,  and  not  the  obstruc- 
tion of  the  flow  of  the  river. 

I might  here  end  my  judgment,  but  it  is  better  for  a trial 
Judge  to  indicate  his  view  upon  all  issues  presented  and  so 
lighten  the  labours  of  any  appellate  Court. 


I think  that  there  was  in  this  case  negligence  in  the  con- 
struction of  this  particular  bridge.  There  was  no  reason  why 
an  ample  waterway  could  not  have  been  provided.  Nothing  in 
the  physical  situation  invited  or  required  that  the  waterway 
should  be  cut  down  to  the  smallest  dimension  consistent  with 
safety.  No  investigation  is  shewn  to  have  been  made  previous 
to  the  construction  of  the  bridge;  and,  for  the  reason  given  by 
Mr.  Lea  and  Mr.  McCrae,  whose  evidence  appeals  most  strongly 
to  me,  I think  that  in  this  case  a much  larger  space  should  have 
been  left. 

Mr.  Mitchell  and  the  other  engineers  called  for  the  defence 
now  give  their  opinion  ex  post  facto , and  justify  the  design  of 
the  bridge. 

If  negligence,  in  its  ordinary  sense,  is  necessary  for  the  plain- 
tiffs’ success,  and  if  the  defendants  had  obtained  and  acted 
upon  these  opinions  in  the  first  instance,  I could  not  have  found 
against  them,  because  they  would  have  acted  properly  and  with- 
out negligence  if  they  relied  upon  the  advice  of  competent  en- 
gineers. But  that  is  not  this  case.  In  the  first  place,  I do  not 
think  that  these  engineers  would  have  advised  this  particular 
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structure  if  consulted  before  the  work  was  done.  Now  the  ob- 
ject before  them  is  to  ascertain  how  small  a waterway  can  be 
justified.  If  consulted  before  the  work  was  done,  when  the  re- 
duction of  the  waterway  was  not  a thing  to  be  sought  after,  as 
it  was  no  advantage  in  any  way,  the  attitude  would  have  been 
quite  different,  the  motto  “ safety  first”  would  have  had  its 
influence,  and  an  ample  space  would  have  resulted.  They  would 
not  have  sought  to  ascertain  the  smallest  justifiable  factor  of 
safety,  but  would  have  made  ample  allowance. 

I say  this  without  in  any  way  disparaging  either  the  honesty 
i or  ability  of  these  engineers,  but  to  indicate  the  unconscious 
I effect  of  the  different  view-point. 

Neither  law  nor  reason  justifies  the  position  taken  by  the 
I defendants,  that,  where  works  are  constructed  without  expert 
j advice,  which  should  have  been  had  before  the  construction,  the 
defendants  can  be  placed  in  the  same  position  as  if  they  had  ob- 
I tained  advice,  by  producing  experts  at  the  trial  who  say,  “If 
; we  had  been  consulted  we  would  have  given  advice  which  would 
j justify  the  course  adopted.” 

Apart  from  the  infirmity  of  ex  post  facto  theories,  already 
pointed  out,  the  defendants  are  by  this  reasoning  able  to  justify 
by  calling  one  or  two  engineers  whom  they  select  out  of  the 
large  number  available.  They  may  have  now  laid  the  situation 
I before  a score  of  engineers,  and  almost  all  of  them  may  have 
| condemned,  and  only  two  or  three  may  uphold,  the  plan  adopted. 
They,  and  they  only,  are  called. 

Where  the  work  is  in  fact  undertaken  without  expert  advice, 
and  expert  advice  should  have  been  obtained,  this  is  negligence ; 
but  it  is  not  enough  to  entitle  the  plaintiffs  to  succeed,  for 
the  defendants  may  have  ignorantly  constructed  a work  on 
quite  proper  lines,  and  the  sufficiency  of  what  has  been  done  be- 
comes a fact  to  be  ascertained  upon  the  whole  expert  evidence, 
weighing  and  considering  the  reasons  given  by  the  experts  on 
both  sides. 

Jackson  v.  Hyde  (1869),  28  U.C.R.  294,  was  an  action  against 
a surgeon  for  negligence.  He  exercised  his  own  best  judgment 
and  skill,  and  at  the  trial  produced  the  evidence  of  other  sur- 
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ge’ons  of  the  highest  standing,  who  said  that,  in  the  circum- 
stances shewn,  they  would  have  adopted  the  same  course.  It 
was  held  that  he  could  not  be  found  guilty  of  negligence,  even 
though  other  men  of  equal  eminence  would  have  adopted  an- 
other course.  Then,  it  was  said  in  the  course  of  the  judgment, 
had  he  called  a consultation  of  three  men  before  the  operation, 
and  had  they  advised  the  course  adopted,  could  it  be  said  that 
the  defendant  had  acted  ignorantly,  etc.  ? ‘ 'In  what  manner  does 
this  after  justificatory  and  approving  evidence  of  what  had 
been  done  differ  from  the  prior  advice  and  recommendation  to 
do  the  same  act  and  in  the  same  manner  V9 


The  question  in  issue  there  was  the  negligence  of  the  man 
professing  skill,  and  the  case  would  have  been  quite  in  point 
here  if  the  work  had  been  done  by  an  engineer  who  had  ad- 
vised it.  Then  it  would  not  have  been  open  to  me  to  find  negli- 
gence on  his  part,  in  view  of  the  evidence  of  the  engineers  at 
the  trial;  but,  as  I have  pointed  out,  when  the  work  is  done 
without  advice  or  skill,  the  question  is,  it  seems  to  me,  a differ- 
ent one. 

Schwoob  v.  Michigan  Central  R.R.  Co.  (1905),  9 O.L.R.  86, 
is  in  no  way  in  conflict  with  this. 


Some  endeavour  was  made  at  the  trial  to  shew  that  the  flood- 
ing of  the  premises  in  question  was  not  in  fact  caused  by  the 
bridge,  but  was  caused  by  the  small  concrete  diverting  dam 
erected  by  the  defendants  below  the  bridge.  It  was  also  con- 
tended that  the  defendants  are  not  responsible  because  the  flood- 
ing would  have  taken  place  quite  apart  from  the  bridge. 

On  the  evidence,  I am  against  the  defendants  on  both  these 
contentions. 

With  reference  to  the  damages,  I accept  the  plaintiffs’  evid- 
ence, and  I discredit  Miller,  when  he  seeks  to  attack  his  former 
employers.  I think,  as  to  the  claim,  that  there  is  in  some  of  the 
details  some  inflation,  and  that  the  amounts  should  be  reduced 
slightly  below  the  figures  given.  Absolute  accuracy  cannot  be 
expected  in  estimating  the  exact  amount  of  loss,  particularly 
when  the  amount  is  estimated  on  a percentage  of  values;  and, 
while  the  plaintiffs  ’ evidence  is  fair,  I think  the  amounts  should 
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suffer  a general  reduction,  which  will  cover  some  of  the  minor 
matters  in  which  error  may  exist. 

I would  award  the  worsted  company  for  the  1912  floods 
$15,000,  and  for  the  1913  floods  $6,000;  and  the  carpet  com- 
pany for  the  1912  floods  $5,500. 

Costs  should  follow  the  event ; the  bridge,  as  it  stood  in  1912 
and  early  in  1913,  should  be  declared  a nuisance  ; and  an  in- 
junction should  be  granted : see  Alex.  Pirie  Ac  Sons  Limited 
v.  Earl  of  Kintore,  [1906]  A.C.  478. 


[APPELLATE  DIVISION.] 
Loftus  v.  Harris. 


Will — Undue  Influence — Solicitor  of  Testator  Taking  Benefit — Onus  of 
Proof — Promise  to  Devise  Property — Improvements  by  Promisee — • 
Costs. 

A solicitor  who  prepares  or  has  prepared  for  him  a will  under  which  he 
takes  a benefit  is  in  no  worse  position  than  any  other  person  in  like 
case.  He  must  fulfil  the  requirements  laid  down  in  Barry  v.  Butlin 
(1838),  1 Curt.  637,  by  satisfying  the  Court  that  the  instrument  pro- 
pounded is  the  last  will  of  a free  and  capable  testator,  and  by  removing 
the  suspicion  which,  because  of  the  relationship,  demands  the  vigilant 
care  and  circumspection  of  the  Court,  but  he  need  not  go  further  and 
prove  that  the  testator  had  an  independent  solicitor  or  other  adviser. 

If  these  requirements  are  fulfilled,  the  onus  is  cast  upon  the  opposing 
party  of  proving  a lack  of  testamentary  capacity  and  the  presence  of 
undue  influence. 

The  Court  has  no  right,  in  such  circumstances,  to  set  aside  the  will  be- 
cause, in  its  opinion,  the  disposition  made  of  the  estate  is  not  a just 
or  reasonable  one.  The  question  is  what  the  testator  thought  just,  and 
the  testator’s  intention  is  not  to  be  frustrated  because  the  solicitor  takes 
a benefit  at  the  expense  of  those  to  whom  the  Court  thinks  the  pro- 
perty might  with  more  propriety  have  been  given. 

The  will  of  a married  woman,  leaving  practically  the  whole  of  her  pro- 
perty (of  comparatively  small  value)  to  her  solicitor,  was  upheld  where 
there  was  clear  evidence  that  the  will  expressed  her  wishes,  and  there 
was,  in  addition,  justification  for  a feeling  of  resentment  on  her  part 
against  her  husband,  who  was  not  given  anything. 

As,  however,  the  husband  had,  on  the  faith  of  the  statement  of 
the  testatrix  that  she  had  made  a will  in  his  favour,  expended  money  in 
improving  her  property,  he  was  declared  entitled  to  the  value  of  the 
improvements,  and  was  allowed  also  out  of  the  estate  all  the  costs  of 
the  contestation. 
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Harris. 


January  19.  The  appeal  was  heard  by  Boyd,  C.,  Riddell, 
Middleton,  and  Leitch,  JJ. 

E.  E.  A.  DuVernet,  K.C.,  for  the  appellant.  Probate  of  the 
will  in  toto  should  be  decreed.  The  evidence  shewed  that  the 
execution  of  the  will  was  the  free,  deliberate,  intentional,  and 
voluntary  act  of  the  deceased;  and  that  there  was  no  lack  of 
testamentary  capacity,  and  there  was  no  undue  influence. 
Undue  influence  sufficient  to  invalidate  a will  must  be  such  as 
is  exercised  by  coercion  or  fraud:  Boyse  v.  Rossborough  (1857), 
6 H.L.C.  2;  Walker  v.  Smith  (1861),  29  Beav.  394;  Baudains  v. 
Richardson,  [1906]  A.C.  169.  The  evidence  shews  that  two 
years  after  making  the  will  in  question  the  testatrix  -confirmed 
the  disposition  of  her  property  therein  made.  It  is  not  a ques- 
tion of  the  abstract  justice  or  injustice  of  the  disposition  that 
the  Court  has  to  deal  with  (though  that  appeared  to  be  the  view 
of  the  learned  County  Court  Judge),  but  what  the  testatrix  con- 
sidered just;  and  there  was  ample  evidence  that  she  might 
reasonably  feel  that  she  was  justified  in  leaving  her  husband 
out  of  the  will. 

W.  D.  McPherson,  K.C.,  for  the  defendant.  The  evidence 
shews  undue  influence  and  lack  of  mental  capacity.  The  Court, 
will  view  with  suspicion  dealings  between  solicitor  and  client 
which  enure  to  the  benefit  of  the  former.  The  relationship  is  in 
the  nature  of  a fiduciary  one ; and  the  solicitor,  in  order  to  up- 
hold the  transaction,  must  prove  its  truth  and  its  honesty : Ful- 
ton v.  Andrew  (1875),  L.R.  7 H.L.  448,  at  p.  471;  Theobald  on 
Wills,  7th  ed.,  p.  26;  Davis  v.  Walker  (1902),  5 O.L.R.  173; 
Hegarty  v.  King  (1880),  7 L.R.  Ir.  18;  Encyc.  of  Laws  of  Eng., 
vol.  14,  p.  369;  Huguenin  v.  Baseley  (1807),  14  Yes.  273.  The 


by  the  defendant  of  the  will  of  Finella  F.  Harris,  the  deceased 
wife  of  the  defendant,  propounded  by  the  plaintiff  as  executor. 

The  plaintiff  had  been  the  solicitor  and  adviser  of  the  testa- 
* trix,  and  took  the  principal  benefit  under  the  will,  which  was 
drawn  by  another  solicitor.  A former  will  had  been  made  in 
favour  of  the  defendant.  By  the  judgment  appealed  from,  pro- 
bate of  the  will  was  decreed  except  as  to  the  devises  and  be- 
quests to  the  plaintiff  for  his  own  benefit. 
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testatrix  had  no  independent  advice:  Parker  v.  Duncan  (1890), 
62  L.T.R.  642;  Ashwellv.  Lomi  (1850),  L.R.  2 P.  & D.  477. 

Du>  Vernet,  in  reply.  The  fact  that  a solicitor  prepares  for  a 
client  a will  containing  dispositions  in  his  favour,  does  not,  of 
itself,  take  away  the  right  of  the  solicitor  to  the  benefit.  Condi- 
tions applicable  to  a gift  inter  vivos  are  not  universally  applic- 
able to  a testamentary  disposition : Hindson  v.  Weatherill 
(1854),  5 D.M.  & G.  301. 

January  23.  The  judgment  of  the  Court  was  delivered 
by  Boyd,  C. : — By  will  dated  the  16th  October,  1910,  the 
testatrix  gives  all  her  estate,  worth  about  $6,000,  to  the  plain- 
tiff, a barrister,  absolutely,  save  as  to  a bequest  of  personal 
effects  to  Rosie  White,  and  $300  to  be  allowed  to  John  Watkins 
in  discharge  of  a debt.  The  will  is  on  a form  with  special  dispo- 
sition, which  is  short  and  simple,  filled  in. 

This  will  was  drawn  up  from  directions  of  the  testatrix  by 
Mr.  Lewis,  K.C.,  who  is  one  of  the  witnesses. 

The  testatrix  derived  her  property  from  a former  husband, 
and  in  February,  1906,  she  married  the  present  defendant,  who 
was  then  a widower.  She  made  a will  in  his  favour  on  the  23rd 
December,  1907,  which  was  drawn  by  Mr.  Loftus,  who  had  acted 
as  her  solicitor  before  this,  as  well  as  after.  Being  dissatisfied 
with  her  domestic  life,  she  revoked  this,  and  made  a will  on  the 
6th  January,  1908,  in  favour  of  Charles  Merton,  who  had  be- 
friended her,  and  this  was  also  prepared  by  Mr.  Loftus. 

It  is  plainly  apparent  from  all  the  evidence  that  she  had  fully 
resolved  not  to  give  any  of  her  property  to  her  husband,  and  this 
for  reasons  fully  explained  by  her  in  writing  at  a later  date. 

I see  no  reason  for  supposing  that  this  will  to  Merton  was  not 
a valid  instrument  made  by  one  competent  and  acting  as  a free 
agent.  Married  Avomen  can  dispose  of  their  property  as  freely 
and  fully  as  married  men. 

The  learned  Surrogate  Court  Judge  detects  undue  influence 
in  some  amounts  given  to  Roman  Catholic  charities  in  this 
will,  larger  than  those  given  to  Protestant  charities — she  being 
a Presbyterian  and  Loftus  a Roman  Catholic.  But  surely  this 
per  se  is  not  enough. 
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In  Parfitt  v.  Lawless  (1872),  L.R.  2 P.  & D.  462,  before  a 
strong  Court  composed  of  Lord  Penzance,  Pigott,  B.,  and  Brett, 
J.,  the  Court  refused  to  extend  the  rules  adopted  by  Courts  of 
Equity  in  relation  to  gifts  inter  vivos  to  the  making  of  wills. 
Lord  Penzance  also  said  that  ‘ ‘ the  natural  influence  of  the  . . . 
attorney  over  the  client  may  lawfully  be  exerted  to  obtain  a will 
or  legacy,  so  long  as  the  testator  thoroughly  understands  what 
he  is  doing,  and  is  a free  agent.  7 7 

That  I take  to  be  specially  applicable  to  a case  which  is  one 
of  benefit  to  a person  other  than  the  solicitor. 

Then  in  1910  the  impeached  will  was  made.  As  stated  by  the 
learned  Judge  below.  “She  told  Mr.  Loftus  that  Mr.  Merton 
would  not  fight  for  her  will  against  her  husband  in  case  of  her 
death,  and  wanted  to  leave  it  to  Mr.  Loftus,  who  would  fight  for 
it.’7 

Mr.  Loftus  put  her  off  several  times,  but  at  last  he  saw  Mr. 
Lewis  and  asked  him  to  draw  a will  as  Mrs.  Harris  wished  to 
leave  her  property,  and  he  introduced  her  to  Mr.  Lewis. 

I quote  again  from  the  judgment  below:  “Mr.  Lewis  says 
that  she  did  instruct  him  as  to  the  will  in  favour  of  Mr.  Loftus, 
the  manner  in  which  it  was  to  be  drawn,  but  she  told  him  she 
had  no  relations,  and  that  she  was  not  going  to  leave  anything 
to  her  husband  nor  to  any  one  who  would  not  fight  for  the 
will  ...  I think  she  came  next  day  and  signed  the  will77 — 
as  drawn  by  Mr.  Lewis. 

Resting  at  that  point,  and  on  the  facts  stated,  there  appears 
to  be  epough  to  shew  a good  will  by  a competent  testator.  There 
was  no  weaknes  of  mind  and  no  undue  influence  exerted.  She 
had  a strong  feeling  of  resentment  against  her  husband — be- 
lieving that  he  had  married  her  for  her  property,  and  being  in 
possession  of  letters  affecting  his  manner  of  life,  which  would 
explain  her  determined  course.  The  learned  Judge,  it  is  true, 
belittles  these  things,  as  “imaginations77  and  “imaginary 
troubles, 77  but  there  was  no  hallucination  in  her  mind — there 
was  a substantial  foundation  for  her  attitude,  and  we  have 
only  the  husband’s  side  of  the  case  in  the  oral  evidence,  but  we 
have  the  wife’s  written  declaration  shewing  a very  different 
picture  of  the  domestic  relations. 
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However,  we  do  not  stop  at  this  point.  The  wife  did  not  die 
till  June,  1913.  The  will  of  1910  was  left  with  Mr.  Loftus,  ac- 
companied by  the  wife’s  declaration,  written  out  by  a friend, 
Mr.  Watkins,  at  her  dictation,  in  which  she  sets  forth  her  reasons 
for  disposing  of  her  estate  otherwise  than  to  her  husband.  The 
reasons  she  gives  are  lucidly  expressed,  and  to  her  appeared 
sufficient  to  justify  her  position ; and,  whatever  opinions  may  be 
entertained  as  to  her  manifestation  of  feeling,  it  cannot  be  said 
that  her  conduct  was  without  sense  or  without  reason. 

Over  two  years  afterwards,  she  fell  sick  of  the  ailment  of 
which  she  died,  and  when  at  the  hospital  sent  for  Mr.  Lewis 
and  asked  about  the  will.  He  obtained  it  from  Mr.  Loftus  and 
brought  it  to  the  hospital.  I will  quote  again  from  the  judgment 
below : ‘ ‘ He  handed  it  to  her,  and  she  read  it  over,  and  then 
asked  if  her  husband  would  get  anything  out  of  that,  and  asked 
if  by  reason  of  his  having  put  labour  and  material  that  belonged 
to  her  into  the  building  he  was  entitled  to  anything,  and  subse- 
quently said,  ‘Now  I want  you  also  to  be  put  in  with  Mr. 
Loftus.’  ” Mr.  Lewis  refused  to  change  the  will. 

This  again  appears  to  be  sufficient  evidence  to  sustain  the 
will.  After  an  interval  of  two  years  and  over,  she  calls  for  her 
will,  reads  it  over,  asks  intelligent  questions  about  it,  and 
recognises  that  Mr.  Loftus  is  sole  beneficiary.  The  act  is  that  of 
an  intelligent  person,  considering  the  frame  of  the  will  made  two 
years  before,  and  affirming  it  to  be  the  proper  expression  of  her 
will  as  to  the  disposal  of  her  property  after  her  death. 

The  learned  Judge  applied  the  equitable  and  proper  doctrine 
that  all  dealings  between  solicitor  and  client  are  to  be  viewed 
with  suspicion  and  are  void  if  obtained  by  undue  influence,  and 
he  concludes,  without  finding  that  there  has  been  such  influence, 
that  the  solicitor  is  not  to  benefit  at  the  expense  of  those  to 
whom  she  ought  in  all  justice  to  give  her  property,  and  that  she 
should  justly  have  given  it  to  her  husband.  There  is  the  error. 

It  is  not  a question  of  what  is  just  to  be  done  as  between  hus- 
band and  wife.  It  is  a question  of  what  the  wife  thought  just ; 
she  thought  it  just  to  give  it  away  from  her  husband;  and  the 
Judge,  without  any  warrantable  evidence,  gives  it  to  the  hus- 
band and  frustrates  the  wife’s  last  will. 
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In  matters  of  testamentary  proof  in  contested  cases  two  rules 
are  well  settled.  These  are  set  forth  in  a notable  case,  on  appeal 
from  the  Prerogative  Court  of  Canterbury  to  the  Privy  Council, 
reported  in  2 Moore  P.C.  480,  and  on  account  of  its  importance 
specially  reproduced  in  the  Ecclesiastical  Reports  as  Barry  v. 
Butlin  (1838),  1 Curt.  637.  The  judgment  was  by  Parke,  B. 
(Lord  Wensleydale) . These  rules  of  law,  he  says,  are  two  in 
number : — 


(1)  “The  onus  probandi  lies  in  every  case  upon  the  party 
propounding  a will;  and  he  must  satisfy  the  conscience  of  the 
Court  that  the  instrument  so  propounded  is  the  last  will  of  a 
free  and  capable  testator.” 

(2)  “If  a party  writes  or  prepares  a will  under  which  he 
takes  a benefit,  that  is  a circumstance  which  ought  generally 
to  excite  the  suspicion  of  the  Court,  and  calls  upon  it  to  be 
vigilant  and  jealous  in  examining  the  evidence  in  support  of 
the  instrument,  in  favour  of  which  it  ought  not  to  pronounce 
unless  the  suspicion  is  removed,  and  it  is  judicially  satisfied  that 
the  paper  propounded  does  express  the  true  will  of  the  de- 
ceased.” 

Then  he  touches  on  the  particular  application  to  this  case, 
and  goes  on  (p.  640)  : “All  that  can  be  truly  said  is,  that  if  a 
person,  whether  attorney  or  not,  prepares  a will  with  a legacy  to 
himself,  it  is,  at  most,  a suspicious  circumstance  of  more  or  less 
weight,  according  to  the  facts  of  each  particular  case ; in  some 
of  no  weight  at  all  varying  according  to  circumstances ; 

for-  instance,  the  quantity  of  the  legacy,  and  the  proportion  it 
bears  to  the  property  disposed  of,  and  numerous  other  circum- 
stances : but  in  no  case  amounting  to  more  than  a circumstance  of 
suspicion,  demanding  the  vigilant  care  and  circumspection  of 
the  Court  in  investigating  the  case,  and  calling  upon  it  not  to 
grant  probate  without  full  and  entire  satisfaction  that  the  in- 
strument did  express  the  real  intentions  of  the  deceased.” 

These  rules  of  law  are  quoted  and  adopted  in  the  House  of 
Lords  by  Lord  Chancellor  Cairns  in  Fulton  v.  Andrew,  L.R  7 
H.L.  448.  They  are  applicable  to  all  cases  where  substantial 
benefit  has  accrued  to  the  person  who  draws  the  will : Connell  v 
Connell  (1906),  37  S.C.R.  404,  408;  and  more  than  this. 
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the  second  rule  in  Barry  v.  Butlin  is  not  confined  to  cases  where 
the  person  who  prepares  the  will  is  the  person  who  takes 
the  benefit  under  it — that  is  one  case  of  suspicion ; but  the  prin- 
ciple is,  that  whenever  a will  is  prepared  under  circumstances 
which  raise  a well-founded  suspicion  that  it  does  not  express  the 
mind  of  the  testator,  the  Court  ought  not  to  presume  in  favour 
of  it  unless  the  suspicion  is  removed : Davey,  L. J.,  in  Tyrrell  v. 
Paint  on,  [1894]  P.  151,  at  p.  159. 

Lord  Macnaghten  in  Farrelly  v.  Corrigan,  [1899]  A.C.  563, 
at  p.  569,  said:  “ Their  Lordships  . . . think  that  the  pro- 

positions of  law  laid  down  by  Parke,  B.,  and  approved  by  Lord 
Cairns,  are  sufficient  for  all  cases  in  which  a person  who  has 
prepared  a will  is  found  to  take  a substantial  benefit  under  it, 
and  they  do  not  think  that  the  additional  rule  proposed  (by  the 
Judge  below)  would  be  a judicious  amendment  or  an  improve- 
ment in  any  case.” 

These  rules  were  also  the  guide  in  Shama  Churn  Kundu  v. 
Khettromoni  Dasi  (1899),  L.R.  27  Ind.  App.  10,  and  in  the  late 
case  (1910)  of  Bur  Singh  v.  Uttam  Singh,  L.R.  38  Ind.  App.  13. 

There  is  no  need  for  a third  rule,  and  there  is  no  such  rule 
of  law  as  that,  in  case  of  substantial  benefit  to  the  party  draw- 
ing the  will  or  procuring  it  to  be  drawn,  it  is  essential  that  the 
testator  should  have  an  independent  solicitor  or  other  adviser. 
It  may  be  expedient  to  take  this  precaution,  as  it  will  facilitate 
proof,  but  it  is  not  a sine  qua  non.  In  some  cases  it  may  appear 
that  without  such  advice  being  available  the  will  cannot  stand; 
in  others,  such  as  this,  that  is  not  needful.  The  woman  herself 
has  furnished  evidence  to  explain  her  conduct ; and,  if  that  were 
not  enough,  she  had  recourse  to  her  friend  Mr.  Watkins;  and 
she  reviewed  the  whole  situation  two  years  after  and  during  the 
incipient  stage  of  her  last  illness,  and  confirmed  what  had  been 
done. 

The  plaintiff  having,  as  I think,  fulfilled  the  requirements  of 
the  two  rules  mentioned,  the  onus  is  cast  upon  the  husband  to 
prove  a lack  of  testamentary  capacity  and  a presence  of  undue 
influence ; but  therein  there  is  signal  failure. 

In  Barry  v.  Butlin  the  will  prepared  by  the  solicitor  of  the 
deceased,  under  which  he  took  a considerable  benefit,  one-fourth 
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of  the  estate  (the  only  son  being  excluded),  was  upheld,  though 
the  testator  was  of  weak  capacity  and  was  76  years  of  age.  It  is 

Loftus 

V. 

Harris. 

a case  in  many  respects  like  this  as  to  the  estrangement  of  the 
relatives  and  the  grounds  whereon  that  arose,  and  in  that  case  no 

Boyd,  C. 

independent  solicitor  was  employed. 

The  wife,  no  doubt,  deceived  and  hoodwinked  the  husband 
and  gave  him  to  understand  that  she  had  made  a will  in  his 
favour,  which  had  not  been  revoked.  On  faith  of  this  he  ex- 
pended money  and  labour  and  materials  in  improving  the  de- 
vised land,  and  in  fairness  this  should  be  made  good  to  the  hus- 
band and  paid  out  of  the  estate  and  be  charged  upon  the  land. 

The  parties  probably  can  arrive  at  a proper  figure  (which 
should  be  on  the  liberal  side)  without  the  need  of  a reference. 

This  is  a case,  moreover,  in  which  the  litigation  has  been 
occasioned  by  the  conduct  of  the  wife,  and  it  is  fitting  that  all 
costs  of  both  parties,  including  appeal,  should  be  paid  out  of 
the  estate. 

Appeal  allowed. 

1913 

[APPELLATE  DIVISION.] 

Nov.  7. 

Wilson  v.  Cameron. 

1914 

Jan.  26. 

Contract — Statute  of  Frauds — Part  Performance — Agreement  to  Convey 
Land — Evidence — Corroboration — Executors  and  Administrators. 

The  owner  of  a farm  agreed  by  a formal  document  to  convey  the  farm 
to  his  son,  in  consideration  of  the  payment  by  the  son  of  a rental  to  his 
father  and  mother  during  their  lives  and  the  life  of  the  survivor  and  the 
performance  of  certain  services.  The  son  for  nearly  a year  lived  on 
the  farm  and  carried  out  the  terms  of  the  agreement.  He  then,  owing  to 
domestic  difficulties,  went  away.  The  father  then  farmed  the  land  for 
some  months;  but,  after  that,  saw  the  son  and  persuaded  him  to  return, 
upon,  as  stated  by  the  son,  the  same  terms  as  those  previously  agreed 
upon.  The  son  then  again  continued  to  carry  out,  until  the  death  about 
ten  months  later  of  both  father  and  mother,  obligations  which  were 
the  same  as  those  specified  in  the  original  agreement: — 

Held,  that  the  evidence  of  the  son  as  to  the  second  agreement  was  amply 
corroborated,  and  that  the  possession  of  the  farm  by  the  son,  the  pay- 
ment of  the  stipulated  rent,  the  making  of  repairs,  and  the  removal  of 
large  stones  from  the  land,  were  acts  of  part  performance  sufficient  to 
take  the  case  out  of  the  Statute  of  Frauds. 

Judgment  of  Middleton,  J.,  affirmed. 
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Action  by  two  of  the  heirs-at-law  and  next  of  kin  of  the  late 
J.  H.  Donaven,  against  the  administrator  of  his  estate  and  his 
son  Charles  W.  Donaven,  to  have  it  declared  that  a certain  agree- 
ment bearing  date  the  25th  February,  1911,  was  not  binding 
upon  the  estate,  and  to  restrain  the  defendant  Cameron,  the  ad- 
ministrator, from  conveying  to  his  co-defendant  the  lands  there- 
in mentioned. 

November  5,  1913.  The  action  was  tried  at  Guelph  by 
Middleton,  J.,  without  a jury. 

W.  I.  Dick,  for  the  plaintiffs. 

C.  L.  Dunbar , for  the  defendants. 

November  7,  1913.  Middleton,  J. : — There  is  no  serious  dis- 
pute as  to  the  facts.  The  late  J.  H.  Donaven  had  two  sons  and 
three  daughters,  Charles  being  the  oldest  of  the  family.  Charles 
remained  at  home  to  work  the  farm — the  others,  no  doubt,  doing 
their  part  so  long  as  they  remained  at  home.  In  1908,  Charles 
married.  His  father  and  mother  then  left  the  farm,  and  went 
to  live  in  a cottage  owned  by  the  father.  Charles  remained  upon 
the  farm  with  his  wife,  and  paid  a rental. 

A formal  agreement  was  made,  bearing  date  the  25th  Feb- 
ruary, 1911,  which  recites  the  desire  of  the  father  to  secure  and 
assure  to  the  son,  “for  special  and  tender  services  rendered  to 
him”  (the  father)  and  to  the  mother,  the  transfer  to  him  of 
the  lands  in  question,  after  the  decease  of  the  father  and  mother. 
The  agreement  then  provides  for  the  payment  of  an  annual 
rental  of  $150 ; and  the  father  covenants  to  convey  the  lands  to 
the  son,  upon  condition  that  the  son  pay  the  rental  stipulated 
during  the  life  of  the  father  and  mother,  or  the  survivor,  and 
properly  care  for  the  land,  buildings,  and  fences,  “in  default 
of  which  the  said  lands  of  the  said  party  of  the  first  part  shall 
forthwith  revert  to  the  said  party  of  the  first  part.” 

The  son  unfortunately  had  some  domestic  difficulties,  the  de- 
tails of  which  are  quite  unimportant  here.  As  the  result  of 
these  difficulties,  he  made  up  his  mind  to  leave  the  farm.  In 
January,  1912,  he  sold  the  chattel  property,  paid  off  a mortgage 
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upon  it  in  his  father’s  favour,  and  went  to  Guelph.  The  father 
and  his  son-in-law  then  farmed  the  land  upon  shares.  The 
father  endeavoured  to  sell,  but  did  not  sell;  and  finally  en- 
tered into  some  negotiations  with  another  son-in-law,  Turner, 
to  rent  him  the  farm.  Before  this  arrangement  was  completed, 
the  father  went  to  see  his  son  Charles,  explained  to  him  his 
desire  and  the  mother’s  desire  that  Charles  should  return  to 
the  land ; and  the  son  yielded,  agreed  to  go  back,  and  ultimately 
did  return  at  the  end  of  September  or  the  beginning  of  October, 

1912.  In  the  meantime,  at  another  interview,  the  son  asked  the 
father  upon  what  terms  he  was  to  come  back,  and  it  was  ar- 
ranged that  the  terms  should  be  the  same  as  those  set  out  in  the 
former  agreement  of  February,  1911. 

After  the  son  returned,  he  paid  rent  and  lived  up  to  his  ob- 
ligations under  the  agreement  in  question.  The  father  and 
mother  were  both  killed  in  a railway  accident  on  the  21st  July, 

1913.  The  son  now  claims  the  land  under  the  written  agree- 
ment, or,  in  the  alternative,  under  the  verbal  agreement  made 
when  he  returned  to  the  farm. 

I accept  the  evidence  of  the  son  in  its  entirety,  and  I think 
it  is  amply  corroborated,  if  corroboration  is  necessary,  by  the 
other  evidence  given  on  his  behalf.  I think  there  was  part 
performance  of  the  contract  made  at  the  time  of  the  return  of 
the  son  to  the  farm,  so  as  to  take  the  case  out  of  the  Statute  of 
Frauds. 

The  plaintiffs  rely  upon  Maddison  v.  Alder  son  (1883),  8 
App.  Cas.  467.  While  in  that  case  it  was  held  that  there  was  no 
part  performance,  and  that  the  statute  must  have  its  operation, 
the  reasoning  appears  to  me  altogether  in  favour  of  the  defen- 
dants. As  put  by  the  Earl  of  Selborne  (p.  476)  : “So  long  as 
the  connection  of  those  res  gestce”  (i.e.,  res  gestce  subsequent  to 
and  arising  out  of  the  contract)  “with  the  alleged  contract 
does  not  depend  upon  mere  parol  testimony,  but  is  reasonably 
to  be  inferred  from  the  res  gestce  themselves,  justice  seems  to 
require  some  such  limitation  to  the  scope  of  the  statute” — as 
that  recognised  by  the  equitable  doctrine  of  part  performance. 

Possession,  the  payment  of  the  stipulated  rent,  the  making 
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of  repairs  upon  the  barn,  the  removing  of  the  large  stones  from 
the  land,  are  all  acts,  it  seems  to  me,  referable  to  the  contract, 
and  not  consistent  with  any  other  relationship  between  the 
parties.  See  Hodson  v.  Heuland,  1 1896]  2 Ch.  428;  Bodwell  v. 
McNiv'en  (1902),  5 O.L.R.  332;  Williams  v.  Evans  (1875),  L.R. 
19  Eq.  547 ; Dickinson  v.  Barrow l,  [1904]  2 Oh.  339. 

Here  there  was  undoubtedly  a parol  contract  which  could 
he  specifically  performed  if  in  writing.  There  is  no  uncertainty 
as  to  its  terms,  because  the  former  written  document  sets  them 
out  at  length ; and  the  whole  conduct  of  the  parties  is  consistent 
with  the  resumption  of  the  former  relationship  and  inconsistent 
with  any  other  state  of  facts.  This  renders  it  unnecessary  to 
consider  any  of  the  other  arguments  presented  by  the  defen- 
dant. 

The  action  fails,  and  must  be  dismissed  with  costs,  unless 
the  defendants 'see  fit  to  forgo  them. 

The  plaintiffs  appealed  from  the  judgment  of  Middleton,  J. 

January  13.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

J.  Bicknell,  K.C.,  for  the  appellants,  quarrelled  with  the 
learned  trial  Judge’s  finding  in  regard  to  part  performance, 
the  question  as  to  part  performance  being  in  fact  the  whole 
point  in  the  case : Fry  on  Specific  Performance,  5th  ed.,  para. 
580.  [Meredith,  C.J.O.,  referred  to  para.  582.]  There  were 
really  two  contracts : one  executed,  the  son  being  a tenant  under 
the  father ; the  other  executory,  for  a transfer  of  the  fee  by  the 
executor.  Part  performance  is  not  referable  to  the  relationship 
of  landlord  and  teqant : Fry  on  Specific  Performance,  2nd  ed., 
pp.  254,  255,  and  see  especially  para.  563;  Maddison  v.  Alder- 
son,  8 App.  Gas.  467,  at  pp.  478-480.  [Meredith,  C.J.O. : — A 
lease  with  an  option  of  purchase  is  the  same  case  as  this,  and 
it  cannot  be  argued  that  that  is  not  outside  the  Statute 
of  Frauds].  The  son’s  possession  was  referable  to  his  tenancy 
during  the  lifetime  of  his  parents,  not  to  the  agreement  al- 
leged. 
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C.  L.  Dunbar , for  the  defendants,  the  respondents.  We  are 
in  under  our  original  agreement,  which  is  sufficient  to  satisfy 
the  statute.  The  old  agreement,  which  had  lapsed,  was  simply 
re-adopted  orally:  Hodson  v.  Heuland,  [1896]  2 Ch.  428.  There 
was  possession  by  the  son:  Campbell  v.  McKerricher  (1883),  6 
O.R.  85;  Halsbury’s  Laws  of  England,  vol.  25,  pp.  294,  295, 
para.  499,  500;  Nunn  v.  Fabian  (1865),  L.R.  1 Ch.  35;  Lane  v. 
Dickinson,  unreported,  decided  on  the  22nd  October,  1913,  by 
this  Court. 

January  26.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  dated  the  7th  November,  1913,  which  was  directed  to 
be  entered  by  Middleton,  J.,  after  the  trial  before  him,  sitting 
without  a jury,  at  Milton  on  the  5th  day  of  that  month. 

The  material  facts  are  fully  stated  in  the  reasons  for  judg- 
ment of  my  brother  Middleton ; and  it  is,  therefore,  unnecessary 
to  restate  them. 

The  right  of  the  respondent  Donaven  to  specific  perform- 
ance depends  upon  whether: — 

(1)  The  agreement  upon  which  he  relies  is  sufficiently  evid- 
enced to  satisfy  the  provisions  of  the  5th  section  of  the  Statute 
of  Frauds,  R.S.O.  1897,  ch.  338. 

(2)  Or,  if  not  so  evidenced,  there  have  been  such  acts  of 
part  performance  as  to  entitle  the  respondent  Donaven  to  en- 
force the  agreement,  notwithstanding  the  provisions  of  that 
section. 

In  my  opinion,  the  second  question  must  be  answered  in  the 
affirmative;  and  it  is,  therefore,  unnecessary  to  consider  the 
first. 

In  Fry  on  Specific  Performance,  5th  ed.,  para.  582,  it  is 
said  that  “the  true  principle,  however,  of  the  operation  of  acts 
of  part  performance  seems  only  to  require  that  the  acts  in 
question  be  such  as  must  be  referred  to  some  contract,  and  may 
be  referred  to  the  alleged  one;  that  they  prove  the  existence 
of  some  contract,  and  are  consistent  with  the  contract  alleged.” 
And  again  (para.  584)  it  is  said:  “To  make  the  acts  of  part 
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performance  effective  to  take  the  contract  out  of  the  Statute  of 
Frauds,  they  must  be  consistent  with  the  contract  alleged  and 
also  such  as  cannot  be  referred  to  any  other  title  than  a con- 
tract, nor  have  been  done  with  any  other  view  or  design  than  to 
perform  a contract.” 

To  the  same  effect  is  the  statement  of  the  principle  in  Hals- 
bury’s  Laws  of  England,  vol.  27,  para.  49.  After  stating  the 
principle  in  somewhat  similar  language  to  that  used  by  the 
Lord  Chancellor  in  Maddison  v.  Alder  son,  8 App.  Cas.  457, 
479,  to  which  I shall  afterwards  refer,  it  is  there  said:  “If, 
however,  the  acts  of  part  performance  are  referable  to  some 
contract,  and  are  consistent  with  the  contract  alleged,  evidence  is 
admissible  as  to  the  precise  terms  of  the  particular  contract 
which  is  alleged.  In  effect,  the  necessity  of  writing  is  dispensed 
with,  and  the  Court  is  entitled  to  find  what  the  parties  have  ac- 
tually agreed,  although  the  terms  of  the  agreement  go  beyond 
those  to  which  the  acts  of  part  performance  in  themselves 
point.  ’ ’ 

It  was  contended  by  Mr.  Bicknell  that,  before  parol  evidence 
is  admissible,  it  must  appear  from  the  act  relied  on  itself  that 
it  is  referable  either  to  the  very  contract  alleged  or  at  all  events 
to  some  such  contract,  and  that  in  this  case  the  possession  of 
the  respondent  Donaven  was  or  might  be  referable  to  his  ten- 
ancy of  the  land  during  the  lifetime  of  his  father  and  mother, 
and  in  support  of  that  contention  the  language  of  the  Lord 
Chancellor  (Selborne)  in  Maddison  v.  Alder  son,  where  he  says 
(p.  479),  “All  the  authorities  shew  that  the  acts  relied  upon  as 
part  performance  must  be  unequivocally,  and  in  their  own  nat- 
ure, referable  to  some  such  agreement  as  that  alleged,”  was  re- 
lied on. 

It  is  plain,  I think,  that  the  Lord  Chancellor,  by  the  use  of 
the  words  “some  such  agreement  as  that  alleged,”  did  not  in- 
tend to  state  the  principle  in  narrower  terms  than  those  in  which 
it  is  stated  in  Fry  on  Specific  Performance  and  Halsbury ’s  Laws 
of  England  in  the  passages  I have  quoted,  for  he  cites  in  sup- 
port of  his  statement  of  the  law  Cooth  v.  Jackson  (1801),  6 
Ves.  12,  38;  Frame  v.  Dawson  (1807),  14  Yes.  386;  and  Mor- 
phett  v.  Jones  (1818),  1 Swanst.  172,  181 — quoting  from  Mor- 
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phett  v.  Jones  the  following  passage  from  the  judgment  of  Sir 
T.  Plumer:  “The  acknowledged  possession  of  a stranger  in  the 
land  of  another  is  not  explicable  except  upon  the  supposition  of 
an  agreement,  and  has  therefore  constantly  been  received  as 
evidence  of  an  antecedent  contract,  and  as  sufficient  to  authorise 
an  inquiry  into  the  terms;  the  Court  regarding  what  has  been 
done  as  a consequence  of  contract  or  tenure.” 

In  Frame  v.  Dawson , it  was  said  by  Sir  William  Grant,  M.R., 
that  “the  principle  of  the  cases  is,  that  the  act  done  must  be 
of  such  a nature,  that,  if  stated,  it  would  of  itself  infer  the  ex- 
istence of  some  agreement ; and  then  parol  evidence  is  admitted ; 
to  shew  what  the  agreement  is.” 


The  Lord  Chancellor  also  quoted  with  approval  the  follow- 
ing passage  from  the  judgment  of  Wigram,  Y.-C.,  in  Dale  v. 
Hamilton  (1846),  5 Hare  369,  381:  “It  is,  in  general,  of  the 
essence  of  such  an  act  that  the  Court  shall,  by  reason  of  the 
Act  itself,  without  knowing  whether  there  was  an  agreement  or 
not,  find  the  parties  unequivocally  in  a position  different  from 
that  which,  according  to  their  legal  rights,  they  would  be  in  if 
there  were  no  contract.  . . . But  an  act  which,  though  in 
truth  done  in  pursuance  of  a contract,  admits  of  explanation 
without  supposing  a contract,  is  not,  in  general,  admitted  to 
constitute  an  act  of  part  performance  taking  the  case  out  of 
the  Statute  of  Frauds;  as,  for  example,  the  payment  of  a sum 
of  money,  alleged  to  be  purchase-money.”  The  Vice-Chancel- 
lor, after  saying  what  is  said  in  the  first  part  of  this  quotation, 
added : “Of  this,  a common  example  is  the  delivery  of  pos- 
session. ’ ’ 

The  speech  of  Lord  O’Hagan  (8  App.  Cas.  at  p.  485)  in 
some  respects  seems  to  support  Mr.  Bicknell’s  contention; 
but,  when  he  came  to  state  the  principle,  he  stated  it  thus:  “It” 
( i.e the  act  relied  on)  “must  be  sufficient  of  itself,  and  without 
any  other  information  or  evidence,  to  satisfy  a Court,  from  the 
circumstances  it  has  created  and  the  relations  it  has  formed, 
that  they  are  only  consistent  with  the  assumption  of  the  exist- 
ence of  a contract  the  terms  of  which  equity  requires,  if  pos- 
sible, to  be  ascertained  and  enforced.”  He  also  quotes  (p.  484 
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the  passage  from  the  judgment  of  Sir  William  Grant  in  Frame 
v.  Dawson  which  I have  quoted. 

Dealing  with  an  argument  similar  to  that  of  Mr.  Bicknell, 
the  Chancellor  (Blake)  said  in  Jennings  v.  Robertson  (1852),  3 
Gr.  513,  523-4:  “Then,  if  the  principle  apply  to  acts  not  con- 
templated by  the  agreement — to  acts  connected  with  it  in  no 
other  sense  than  as  having  been  done  on  the  faith  of  it — it  must 
be  obvious  that  such  acts  cannot  indicate  the  agreement  under 
which  they  were  performed,  because,  upon  the  hypothesis,  wholly 
unconnected  with  it,  except  as  they  are,  by  the  evidence,  shewn 
to  have  been  done  on  the  faith  of  it.  This  was  clearly  stated  by 
Lord  Eldon  in  Cooth  v.  Jackson.  ‘It  may  happen,’  he  says, 
‘that  they  (acts  of  part  performance)  may  be  of  such  a nat- 
ure as  to  be  themselves  pregnant  evidence  of  some  agreement 
containing  terms  incapable  of  being  misunderstood,  but  in 
ninety-nine  cases  out  of  the  hundred  that  cannot  be  expected 
upon  the  mere  acts  of  part  performance.’  The  rule  to  be  col- 
lected from  the  cases,  therefore,  is,  not  that  the  acts  of  part 
performance  must  be  in  themselves  indicative  of  the  agreement 
under  which  they  were  performed,  and,  in  the  abstract,  un- 
equivocally referable  thereto.  Such  a rule,  in  my  opinion,  would 
be  repugnant  to  reason;  for  that  cannot  be  said  of  any  act  in 
the  abstract.  The  cases,  I apprehend,  mean  only  this,  that, 
upon  the  whole  evidence,  the  Court  must  be  perfectly  satisfied 
that  the  acts  are  referable  to  the  contract  of  which  they  are  said 
to  be  acts  of  part  performance.  Where  that  is  equivocal — where 
they  are  capable  of  being  referred,  upon  a fair  construction  of 
the  evidence,  to  a different  title — they  are  insufficient  to  take 
the  case  out  of  the  statute.  But  where  they  are  clearly  and  un- 
equivocally referable  to  the  contract  sued  upon,  the  principle 
applies.  ’ ’ 

The  acts  of  part  performance  in  the  case  at  bar  fall  well 
within  the  principle  which  I take  to  be  established  by  the  cases, 
and  the  terms  of  the  parol  agreement,  being  clearly  proved,  are 
sufficient  to  take  the  case  out  of  the  Statute  of  Frauds. 

The  case  was  argued  by  Mr.  Bicknell  as  if  the  agreement 
which  is  sought  to  be  enforced  consisted  of  two  parts,  one  an 


App.  Diy. 
1914 

Wilson 

v, 

Cameron. 

Meredith, 

C.J.O. 


32 — 30  o.L.B. 


494 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1914 

Wilson 
v . 

Cameron. 

Meredith, 

C.J.O. 


1914 
Jan.  26. 


[VOL. 

agreement  that  the  respondent  Donaven  should  become  tenant 
of  the  land  during  the  lifetime  of  his  father  and  mother  and 
the  survivor  of  them,  and  the  other  that  he  should  have  the 
land  upon  the  death  of  the  survivor  of  them,  but  that  is  not 
either  the  form  or  the  substance  of  the  agreement.  It  is  an 
agreement  to  grant  and  convey  the  land  to  the  son  upon  con- 
dition that  he  shall  pay  what  is  called  the  rent  and  preserve  and 
properly  care  for  the  land  and  buildings  during  the  lifetime  of 
the  father  and  mother  and  the  survivor  of  them,  on  breach  of 
which  the  land  is  “to  revert”  to  the  father. 

There  was,  therefore,  but  one  agreement  under  which  the 
son  was  let  and  entered  into  possession ; and,  even  if  the  rule 
were  as  narrow  as  Mr.  Bicknell  contended  it  is,  the  case  would 
have  fallen  with  it. 

In  my  opinion,  the  appeal  fails  and  should  be  dismissed  with 
costs. 


[APPELLATE  DIVISION.] 

Smith  v.  Northern  Construction  Co. 

Fisheries — License  to  Ret  Nets — Fisheries  Act,  R.S.C.  1906,  ch.  45.  sec.  47, 
sub-secs,  2,  4 — Xets  Destroyed  by  Tug — Obstruction  to  Navigation — 
River  with,  two  Channels — Negligence — Damages — Ship — Jury — Ab- 
sence of  Direct  Finding  Connecting  Negligence  Found  with  Destruction 
of  Nets — Right  of  Court  to  Enter  Judgment  instead  of  Ordering  New 
Trial — Judicature  Act,  1913,  sec.  27  (2). 

Sub-sections  2 and  4 of  sec.  47  of  the  Fisheries  Act,  R.S.C.  1906,  ch.  45, 
must  be  read  together;  and,  where  a river  has  two  channels,  it  is  lawful 
to  set  out  nets  or  other  fishing  apparatus  across  one  channel  if  the  main 
channel  is  not  obstructed,  and  if  one-third  of  the  course  of  the  river 
(not  being  a tidal  river)  is  always  left  open. 

But,  even  if  nets  have  been  unlawfully  set  out,  the  owner  of  a vessel  which 
in  passing  destroys  them  is  liable  in  damages  if  there  has  been  negli- 
gence in  the  navigation  of  the  vessel. 

It  was  held,  that  there  clearly  was  negligence  in  this  case,  the  tug  or 
“alligator”  in  question  having,  without  any  look-out  or  precautions, 
passed  in  the  dark  up  a channel  not  used  by  tugs,  and  known  to  the 
persons  in  charge  to  be  a fishing  ground,  and  having  pulled  itself  up 
the  river  upon  a cable  which  tore  up  the  nets  in  question. 

Where  the  findings  of  the  jury  did  not  clearly  state  that  the  loss  of  the 
nets  was  caused  by  the  defendant  company’s  negligence,  but  the  amount 
in  question  was  small,  and  all  the  materials  necessary  for  determining 
the  matter  in  controversy  were  before  it,  the  Court,  instead  of  directing  a 
new  trial,  exercised  the  jurisdiction  given  to  it  by  sec.  27  of  the  Judi- 
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An  appeal  by  the  defendant  company  from  the  judgment  of 
the  Judge  of  the  District  Court  of  the  District  of  Rainy  River, 
in  favour  of  the  plaintiff,  upon  the  findings  of  a jury,  in  an 
action  for  damages  for  the  destruction  of  the  plaintiff’s  fishing 
nets  by  the  negligence  of  the  defendant  company,  as  the  plain- 
tiff alleged. 

January  16.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren  and  Magee,  JJ.A.,  and  Lennox,  J. 

C.  A.  Hasten,  K.C.,  for  the  appellant  company.  The  respond- 
ent’s nets  were  not  set  in  accordance  with  the  law  as  laid  down 
in  the  Fisheries  Act,  R.S.C.  1906;  ch.  45,  sec.  47,  sub-secs.  2 and 
4:  Halsbury’s  Laws  of  England,  vol.  14,  p.  591,  paras.  1311, 
1312.  The  appellant  company’s  servants  were  not  aware  of  the 
existence  of  the  nets,  and  the  company  owed  no  duty  to  the  re- 
spondent in  this  respect.  No  cause  of  action  is  shewn,  and  all 
that  is  proved  is,  that  the  appellant  company’s  tug  and  boom 
went  on  their  course  and  that  the  nets  were  destroyed.  Reference 
j was  made  to  Mclnsley  v.  Gilley  (1907),  7 W.L.R.  22;  Attorney - 
; General  v.  Terry  (1874),  L.R.  9 Ch.  423;  Mayor  of  Colchester  v. 
Brooke  (1845),  7 Q.B.  339.  The  answers  of  the  jury  do  not 
warrant  a verdict  for  the  respondent. 

G.  H.  Watson,  K.C.,  for  the  plaintiff,  the  respondent,  re- 
ferred to  Moore’s  History  and  Law  of  Fisheries,  p.  89;  The 
Swift,  [1901]  P.  168,  171,  173,  175.  The  nets  were  properly  set 
out  in  accordance  with  regulations  under  the  Ontario  Game  and 
Fisheries  Act,  3 & 4 Geo.  Y.  ch.  69. 

Hasten,  in  reply,  referred  to  Niel  v.  Day  (1911),  19  W.L.R. 
227. 

January  26.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.  J.O. : — This  is  an  appeal  by  the  defendant  from  the 
judgment  of  the  District  Court  of  the  District  of  Rainy  River, 
dated  the  8th  October,  1913,  which  was  directed  to  be  entered 
by  the  Judge  of  that  Court,  upon  the  findings  of  the  jury  at 
the  trial,  which  took  place  before  him  on  that  day. 

The  respondent  is  a fisherman  having  a license  from  the  Pro- 
vincial Government  to  fish  with  gill-nets  in  the  waters  of  Red 
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Gut  Bay,  in  the  district  of  Rainy  River,  and  he  brings  the 
action  to  recover  damages  for  the  loss  sustained  by  him  owing 
to  his  nets  having  been  destroyed,  as  he  alleges,  by  the  negli- 
gence of  the  appellant. 

The  appellant  was  engaged  in  towing  “a  large  boom  of  logs 
or  saw  timber  and  ties”  upon  the  waters  of  the  bay,  and  was 
using  for  that  purpose  “a  tug  or  steam  vessel  known  as  an  alli- 
gator,” and  in  the  process  of  towing  and  warping,  “in  addition 
to  the  usual  methods  of  propulsion,”  a large  steel  cable  and 
anchor  were  attached  to  a tree  or  other  solid  object  upon  the 
land,  and  the  cable  was  wound  up  by  steam  power  upon  a drum 
on  the  alligator,  and  in  that  way  the  alligator  and  her  tow  were 
hauled  along. 

It  is  alleged  in  the  statement  of  claim  that  “this  method  of 
propulsion  is  in  itself  much  more  dangerous  to  other  craft  or 
other  persons  using  navigable  waters  than  are  the  ordinary 
methods,”  and  that  the  “cable  and  drum  method  of  navigation 
and  towing  is  illegal  and  improper,”  but  there  is  no  finding  of 
the  jury  to  support  the  allegation.  It  is  also  alleged  and  was 
proved  that  the  respondent’s  nets  were  set  out  and  properly 
buoyed  and  marked  in  accordance  with  the  regulations  of  the 
Game  and  Fisheries  Branch  of  the  Public  Works  Department 
of  Ontario. 

The  negligence  charged  is,  that  “the  alligator  and  tow  of 
logs  . . . were  so  carelessly  and  negligently  and  unskilfully 

navigated  or  handled  ...  as  to  cut  and  completely  de- 
stroy” the  respondent’s  nets,  “together  with  all  buoys,  floats, 
leads,  and  tackle  belonging”  to  them.  There  is  also  an  allega- 
tion that  the  alligator  was  not  in  charge  of  competent  and  pro- 
perly licensed  officers  at  the  time  the  injury  was  done;  but,  as 
there  is  no  finding  as  to  this,  it  need  not  be  considered. 

According  to  the  undisputed  evidence,  the  appellant  was 
engaged  in  towing  a boom  or  raft  of  logs  and  ties  by  the  means 
mentioned  in  the  statement  of  claim.  The  operation,  at  the  time 
the  injury  was  done  to  the  nets,  was  in  charge  of  an  employee  of 
the  appellant  named  Edward  Inwood,  and  he  was  assisted  by 
two  others,  named  Edward  Butts  and  Thomas  Quinn.  The  tow 
was  being  taken  into  the  southerly  end  of  Red  Gut  Bay  through 
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narrows  called  Pine  Narrows.  There  is  an  island  called  Pine 
Island  lying  almost  directly  in  front  of  the  narrows  and  about 
half  a mile  south-west  of  it,  and  there  are  two  channels  into  the 
bay,  one  to  the  east  and  the  other  to  the  west  of  the  island. 

The  westerly  channel  is  that  which  is  used  after  passing 
from  the  narrows,  but  the  easterly  one  was  taken*  by  Inwood, 
because,  as  he  testified,  owing  to  a north-west  wind,  he  could  not 
take  the  raft  through  the  westerly  channel.  The  width  of  the 
westerly  channel  is  three-quarters  of  a mile,  and  that  of  the 
easterly  about  675  yards,  and  it  was  in  the  easterly  channel  that 
the  respondent’s  nets  were  set,  and  they  extended  practically 
the  whole  way  across  the  channel. 

The  injury  to  the  nets  was  done  between  6 p.m.  and  midnight 
of  the  22nd  July,  1913,  but  at  what  hour  the  witnesses  were 
unable  to  say,  and  it  was  done  when  the  raft  was  coming  into 
the  narrows.  As  I understand  the  evidence,  an  anchor  was  put 
out  in  the  water  in  front  of  the  alligator ; and,  upon  an  attempt 
being  made  to  wind  the  cable  to  which  the  anchor  was  attached, 
it  was  found  that  the  anchor  did  not  hold.  The  cable  was  then 
let  go,  and  either  then  or  in  taking  it  to  the  shore  of  the  island 
to  attach  it  to  a tree,  it  caught  the  nets  and  destroyed  them. 

The  proper  conclusion  upon  the  whole  evidence  is,  I think, 
that  the  westerly  channel  was  invariably  used  in  the  towing  of 
rafts.  That  was  sworn  to  by  the  respondent  and  Peter  Poster, 
and  there  was  no  evidence  to  the  contrary  but  that  of  John  Mur- 
ray, who  said  that  what  channel  would  be  taken  depended  upon 
the  direction  of  the  wind,  and  that  he  had  passed  up  on  the  east 
side  of  the  island  with  a boat,  but  whether  a steamboat,  a row- 
boat, or  a canoe,  he  was  not  asked  and  did  not  say,  nor  did  he 
say  that  he  had  himself,  or  that  he  knew  of  any  one  else  having, 
taken  a raft  drawn  either  by  a tug  or  an  alligator  or  otherwise, 
through  the  easterly  channel. 

According  to  the  testimony  of  Murray,  he  gave  instructions 
to  the  men  to  be  careful  of  nets,  and  the  fair  inference  from  his 
evidence  is,  I think,  that  he  and  the  men  in  charge  of  the  towing 
knew  that  nets  were  or  might  be  set  in  the  waters  they  were 
navigating,  that  it  would  be  necessary  to  take  precautions  to 
prevent  injuring  them,  and  that,  owing  to  the  character  of  the 
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easterly  channel,  which  is  shewn  to  have  shoals  in  it,  it  would 
be  a place  where  nets  would  probably  be  set. 

There  is  no  pretence  that  any  look-out  for  nets  was  kept  or 
that  any  care  was  taken  to  avoid  injuring  any  that  might  be 
come  across  in  the  course  of  the  journey.  The  letting  go  of  the 
cable  after  the  failure  of  the  anchor  to  hold  must  have  resulted 
in  the  cable  sinking,  and  probably  reaching  the  bottom.  That 
was  the  direct  cause  of  the  nets  being  taken  up  by  the  cable 
and  destroyed,  and  the  letting  go  of  the  cable  appears  to  have 
been  wholly  unneeesssary  and  a negligent  act  on  the  part  of 
the  appellant’s  servants. 


There  was,  I think,  ample  evidence  to  warrant  a finding  in 
favour  of  the  respondent  entitling  him  to  recover,  unless,  as  was 
contended  by  counsel  for  the  appellant,  the  nets  were  placed 
where  they  were  set  in  contravention  of  the  law;  and,  even  if 
they  were  unlawfully  there,  there  was  evidence  to  warrant  a find- 
ing in  favour  of  the  respondent. 


That  they  were  set  in  contravention  of  the  law  was  contended 
by  counsel  for  the  appellant,  and  in  support  of  his  contention, 
sub-secs.  2 and  4 of  sec.  47  of  the  Fisheries  Act,  R.S.C.  1906,  ch. 
45,  were  referred  to.  The  provisions  of  these  sub-sections  are 
as  follows: — 


“2.  Seines,  nets  or  other  fishing  apparatus  shall  not  be  set 
in  such  a manner  or  in  such  places  as  to  obstruct  the  naviga- 
tion with  boats  and  vessels,  and  no  boats  or  vessels  shall  be  per- 
mitted to  destroy  or  wantonly  injure  in  any  way  seines,  nets  or 
other  fishing  apparatus  lawfully  set.” 

“4.  The  main  channel  or  course  of  any  stream  shall  not  be 
obstructed  by  any  nets  or  other  fishing  apparatus ; and  one-third 
of  the  course  of  any  river  or  stream,  and  not  less  than  two-thirds 
of  the  main  channel  at  low  tide,  in  every  tidal  stream,  shall  be 
always  left  open,  and  no  kind  of  fishing  apparatus  or  material 
shall  be  used  or  placed  therein;  Provided  that  the  use  of  weirs 
for  catching  eels  exclusively,  and  the  use  of  mill-dams  for  catch- 
ing eels,  shall  be  prevented  only  in  cases  where  and  at  times 
when  they  injure  other  fisheries,  or,,  by  completely  barring  any 
passage,  they  deprive  other  weirs  of. a share  in  the  run  of  eels; 
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and  such  place,  time  and  circumstances  may  be  determined  by 
any  fishery  officer.” 

Sub-section  2 and  sub-sec.  4 must  be  read  together,  and,  so 
reading  them,  it  is  plain,  I think,  that  it  is  lawful  to  place 
nets  or  other  fishing  apparatus  in  a river  or  stream  if  they  do 
not  obstruct  the  main  channel,  and  if  one-third  of  the  course  of 
the  river  or  stream,  not  being  a tidal  stream,  is  always  left 
open,  and  “no  kind  of  fishing  apparatus  or  material  is  used  or 
placed  therein.” 

The  place  where  the  respondent’s  nets  were  set  was  in  a river 
or  stream,  and  they  were  not  so  placed  as  to  contravene  the  pro- 
visions of  sub-sec.  4.  They  were  not  placed  in  the  westerly 
channel,  which  is  the  main  channel,  and  more  than  one-third  of 
the  course  of  the  river  or  stream  was  unobstructed. 


App.  Div. 
1914 


Smith 

v. 

Northern 
Construc- 
tion Co. 


Meredith, 

C.J.O. 


It  is  probable,  I think,  that  the  first  part  of  the  sub-section 
was  intended  to  apply  to  a river  or  stream  which  has  more 
channels  than  one,  and  what  follows,  down  to  the  proviso,  to  a 
river  or  stream  that  has  but  one  channel.  However  that  may  be, 
there  was  clearly  no  contravention  of  sub-sec.  4.  But,  even  if 
the  nets  were  unlawfully  set,  the  appellant  was  not  justified  in 
wilfully  impinging  upon  or  destroying  them,  and  was  “bound 
to  use  due  care  and  skill  in  the  navigation  of  his  vessel,  so  as 
not  to  do  it  unwittingly  by  want  of  these:”  Mayor  of  Colchester 
v.  Brooke,  7 Q.B.  339,  377.  And  in  the  case  of  The  Swift , [1901] 
P.  168,  grounding  a vessel  at  a place  in  which  the  master  knew 
or  ought  to  have  known  was  an  area  within  which  oysters  were 
or  were  likely  to  be  placed,  the  grounding  not  having  taken  place 
in  the  ordinary  and  proper  course  of  navigation,  but  being  un- 
intentional on  the  part  of  the  master,  was  held  to  be  negligence 
for  the  consequences  of  which  the  owner  of  the  vessel  was  re- 
sponsible. 

As  I have  already  said,  the  man  in  charge  of  the  tow  knew 
or  ought  to  have  known  that  there  were  or  were  likely  to  be 
nets  set  out  in  the  eastern  channel ; he  had  been  instructed  to  be 
careful  to  avoid  injuring  nets,  and  yet  no  precaution  whatever 
to  that  end  was  taken.  There  was,  as  I have  said,  no  reason 
why  the  cable  which  caught  the  nets  and  destroyed  them  should 
have  been  let  go  and  permitted  to  ground.  The  channel  which 
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was  taken  was  not  the  one  used  in  such  an  operation  as  that  in 
which  the  appellant  was  engaged,  and  there  was  no  necessity  for 
taking  the  eastern  channel.  If  the  wind  was  such  that  the  alli- 
gator could  not  take  the  western  channel,  there  was  nothing  to 
prevent  it  being  anchored  or  fastened  to  a tree  on  the  shore; 
but,  in  spite  of  the  fact  that  the  wind  would  not  permit  of  the 
westerly  channel  being  taken,  and  was  so  strong  that  the  alli- 
gator was  unable  to  keep  to  its  course,  those  navigating  it  de- 
liberately proceeded  by  the  easterly  channel,  with  which  they 
were  little  acquainted,  and  that,  too,  upon  a dark  night. 

It  is  clear,  I think,  that  the  destruction  of  the  respondent’s 
nets  was  due  to  the  acts  and  omissions  I have  enumerated  and 
that  they  were  such  as  to  warrant  a finding  of  negligence 
entitling  the  respondent  to  recover,  even  if  his  nets  were  unlaw- 
fully set. 

I agree,  however,  with  the  contention  of  Mr.  Masten  that  the 
answers  of  the  jury  are  not  sufficient  to  warrant  a judgment  in 
favour  of  the  respondent.  Apart  from  those  relating  to  the 
assessment  of  damages,  the  answers  were : — 

1.  That  the  nets  of  the  plaintiff  were  destroyed  by  the  defend- 
ant’s alligator  July  22  or  23,  1913. 

3.  That  there  was  negligence  on  the  part  of  the  defendants 
or  their  servants. 

4.  That  the  negligence  was  due  to  company ’s  foreman  leaving 
narrows  at  night  with  side  wind  blowing  so  that  he  would  be 
driven  from  the  regular  channel  into  a strange  channel. 

Reading  the  answers  to  questions  3 and  4 literally,  there  is 
no  finding  that  the  destruction  of  the  nets  was  caused  by  the 
negligence  mentioned  in  the  answers  to  those  questions;  and  it 
by  no  means  follows  that  the  negligence  found  was  the  cause  of 
the  destruction  of  the  respondent’s  nets. 

A new  trial  must,  therefore,  be  directed,  unless  the  case  is 
one  in  which  the  powers  conferred  upon  the  Court  by  sub-sec.  2 
of  sec.  27  of  the  Judicature  Act  (statutes  of  1913,  ch.  19*)  may 
properly  be  exercised. 


*27. — (1)  The  Court  upon  an  appeal  may  give  any  judgment  which 
ought  to  have  been  pronounced  and  may  make  such  further  or  other  order 
as  may  be  deemed  just. 

(2)  The  Court  shall  have  power  to  draw  inferences  of  fact  not  incon- 
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The  Court  has  before  it  all  the  materials  necessary  for  finally 
determining  the  matter  in  controversy.  The  amount  of  the 
respondent ’s  claim  is  comparatively  small,  the  costs  which  would 
be  occasioned  by  the  new  trial  and  possibly  another  appeal 
would  add  greatly  to  the  costs  of  the  litigation,  with  the  result 
that  they  would  be  altogether  out  of  proportion  to  the  amount 
involved;  and  it  is  quite  probable  that  the  jury,  although  they 
have  not  said  so,  intended  to  find  the  appellant  guilty  of  the  neg- 
ligence with  which,  in  my  opinion,  it  is  chargeable.  The  case  is, 
therefore,  one  in  which  it  is  proper  that  the  powers  conferred 
by  sub-sec.  2 of  sec.  27  should  be  exercised. 

I would,  therefore,  set  aside  the  finding  of  the  jury  in 
answer  to  the  4th  question,  and  find  the  facts  as  I have  indicated, 
and  give  judgment  for  the  respondent  for  the  amount  of  the 
damages  assessed  by  the  jury,  with  costs,  and  there  should  be 
no  costs  of  the  appeal  to  either  party. 
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sistent  with  any  finding  of  the  jury  which  is  not  set  aside,  and  if  satis- 
fied that  there  are  before  the  Court  all  the  materials  necessary  for  finally 
determining  the  matters  in  controversy,  or  any  of  them,  or  for  awarding 
any  relief  sought,  the  Court  may  give  judgment  accordingly,  but  if  the 
Court  is  of  opinion  that  there  are  not  sufficient  materials  before  it  to  en- 
able it  to  give  judgment  the  Court  may  direct  the  appeal  to  stand  over 
, for  further  consideration  and  may  direct  that  such  issues  or  questions  of 
fact  be  tried  and  determined  and  such  accounts  be  taken  and  such  inquiries 
t be  made  as  may  be  deemed  necessary  to  enable  the  Court  on  such  further 
I consideration  finally  to  dispose  of  the  matters  in  controversy. 
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Willson  v.  Thomson. 

Mortgage — Foreclosure — Instalment  of  Mortgage  Payable  Conditionally 
— Parties — Infant — Sale  of  Infants’  Estates . 

The  purchaser  of  land  gave  to  the  vendor  a mortgage  to  secure  the  balance 
of  purchase-money  payable  in  instalments,  the  final  instalment  to  be 
paid  only  on  a confirmatory  conveyance  being  given  on  attainment  of 
majority  by  an  infant  alleged  to  have  an  interest  in  the  land,  and  the 
vendor  gave  to  the  purchaser  a bond  to  secure  the  execution  of  this  con- 
veyance : — 

Held,  that  the  mortgagee,  on  default  in  payment  of  an  instalment  of  the 
mortgage-money,  was  entitled  to  the  usual  foreclosure  judgment,  for  she 
could  reconvey  all  that  had  been  mortgaged  to  her,  and  upon  payment 
the  mortgagor  would  enjoy  all  the  rights  he  ever  had  or  was  to  have 
in  the  land,  viz.,  title  to  all  except  any  interest  the  infant  might  have, 
and  as  to  that  the  security  of  the  bond. 

Burrowes  v.  Molloy  (1845),  2 Jo.  & Lat.  521,  Cameron  v.  McRae  (1852), 
3 Gr.  311,  and  Parker  v.  Yinegrowers’  Association  (1876),  23  Gr.  179, 
considered. 

Held,  also,  that  there  was  no  weight  in  the  contention  that  the  infant 
should  he  added  as  a party  to  the  action,  and  his  interest,  if  any,  in  the 
land,  conveyed  to  the  purchaser  in  the  event  of  a sale.  No  such  effect 
could  be  brought  about  in  that  way;  a valid  conveyance  of  the  infant’s 
interest  could  be  obtained,  if  at  all,  only  under  the  enactment  authoris- 
ing the  sale  and  conveyance  of  infants’  estates. 

Motion  by  the  plaintiff  for  judgment  on  the  pleadings  in  a 
mortgage  action. 

January  26.  The  motion  was  heard  by  Meredith,  C.J.C.P., 
in  the  Weekly  Court  at  Toronto. 

McGregor  Young,  K.C.,  for  the  plaintiff. 

S.  H.  Bradford,  K.C.,  and  T.  Hislop,  for  the  defendants. 

January  30.  Meredith,  C.J.C.P. : — On  this  motion  for  judg- 
ment, upon  the  pleadings,  in  this  action,  the  single  question 
raised  is,  whether  the  plaintiff  is  entitled  now  to  enforce  in  fore- 
closure her  claims  under  the  mortgage  security  in  the  pleadings 
set  out. 

The  plaintiff  agreed  to  sell,  to  the  defendant  Thomson,  the 
land  in  question,  in  the  year  1912,  for  $10,000,  to  be  paid  as 
follows:  $500  at  the  time  of  making  the  agreement,  $2,000  in 
the  following  month  of  October,  and  the  balance  in  three  equal 
annual  instalments  thereafter;  these  three  payments  to  be 
secured  by  a mortgage  upon  the  land. 
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Some  difficulty  arose  in  making  title,  by  reason  of  some  in- 
terest, or  supposed  interest,  of  one  of  the  vendor’s  children,  in 
the  land,  and  by  reason  of  that  child,  though  joining  in  the  con- 
veyance, being  not  then,  nor  until  September,  1915,  of  full  age. 

The  difficulty  was  overcome  by  another  agreement,  to  which 
the  infant  was  a party,  under  which  the  vendor  and  her  hus- 
band were  to  become  bound  in  the  sum  of  $5,000  to  procure  a 
conveyance  by  the  infant,  after  attaining  his  majority,  to  the 
purchaser,  of  any  interest  he  might  have  in  the  land;  and  the 
mortgage  was  to  be  modified  so  that  $1,000  of  the  purchase- 
money  should  not  be  payable  until  the  conditions  of  the  bond 
had  been  performed.  And  bond  and  mortgage  appear  to  have 
been  given  accordingly. 

The  cash  payment,  and  the  next  following  payment,  seem  to 
have  been  made  in  due  course ; so  that  there  remain  now  unpaid 
the  last  three  instalments  of  $2,500  each,  and  the  first  of  which 
is  now  overdue ; the  other  two  not  yet  payable. 

The  plaintiff’s  claim  is  for  the  usual  relief  in  a mortgage 
action,  except  possession;  the  claims  are  for  foreclosure  or  sale 
and  judgment  upon  the  covenant  to  pay  contained  in  the  mort- 
gage. 

The  single  defence  raised  now  is,  that,  because  the  $1,000 
payment  is  not  yet  payable,  there  can  be  no  foreclosure  or  sale. 

Upon  principle,  there  is  no  reason,  that  I can  perceive,  why 
that  should  be  so. 

By  non-paymeut  a mortgagor  forfeits  in  law  all  his  rights 
in  the  land;  he  retains  only,  in  equity,  a right  to  redeem  on 
making  good  his  default. 

Why  should  this  not  apply  to  default  in  the  payment  of  the 
instalment  which  is  overdue?  Why  should  he  have  exemption 
merely  because  the  whole  of  the  payments  could  not  be  pre- 
sently enforced? 

Where  a mortgagee  has  deprived  himself  of  the  power  to 
reconvey  the  mortgaged  property,  he  cannot  have  foreclosure; 
but  what  has  that  to  do  with  a case  such  as  this?  Here  the 
plaintiff  can  reconvey  all  that  was  mortgaged  to  her.  Upon 
payment,  the  mortgagor  will  enjoy  all  the  rights  he  ever  had,  or 
was  to  have,  in  the  land;  title  to  all  except  any  interest  the 
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infant  may  have,  and,  as  to  that,  the  security  of  the  bond,  and  of 
the  $1,000  of  the  mortgage  moneys  which  is  not  to  be  paid  until 
that  interest  is  conveyed  to  him. 

On  the  other  hand,  if  payment  of  the  overdue  instalment  be 
not  made,  and  foreclosure  or  sale  take  place,  the  mortgagor  will 
be  foreclosed,  or  sold  out,  of  all  the  interest  he  has  in  the  land. 
He  could  not  enforce  the  bond ; nor  could  he  be  compelled  to  pay 
the  $1,000  ; that  was  all  part  of  the  one  transaction,  which  his 
default  has  brought  to  an  end. 

There  does  not  seem  to  me  to  be  any  kind  of  difficulty  in 
applying  foreclosure  or  sale  proceedings  to  the  case;  nor  any 
reason  of  any  kind  why  they  should  not  be  applied  to  it. 

But  it  was  contended  that  the  cases  are  against  that  view; 
Cameron  v.  McRae  (1852),  3 Gr.  311,  and  Parker  v.  Vinegrowers’ 
Association  (1876),  23  Gr.  179,  being  the  cases  relied  upon. 

As  to  each  of  these  Ontario  cases,  it  is  enough  to  say  that 
they  were  decided  on  the  authority  of  the  case  Burrowes  v.  Mol- 
loy  (1845),  2 Jo.  & Lat.  521,  and  were,  to  say  the  most  of  them, 
not  intended  to  go  beyond  what  was  the  opinion  of  Sugden,  L.C., 
expressed  in  that  case. 

That  which  was  decided  in  Bury'owes  v.  Molloy  was  very 
simple  and  plain,  namely,  that  one  who  had  expressly  and 
plainly  covenanted  that  the  mortgage-money  should  not  be 
called  in  before  a certain  time,  could  not  call  it  in  before  that 
time:  see  Williams  v.  Morgan , [1906]  1 Ch.  804. 

How  then  does  that  apply  to  this  case?  Merely  to  this 
extent,  that  the  plaintiff  cannot  call  in  the  $1,000  until  the  time 
fixed  for  payment  of  it,  namely,  on  delivery  of  the  deed  of  the 
infant’s  interest,  if  any,  in  the  land;  but,  if  foreclosure  be  had, 
this  is  never  to  happen;  and  so  payment  of  that  sum  is  not 
sought  or  demanded.  If  foreclosure  take  place,  that  executory 
contract  will  come  to  an  end,  as  will  all  consequences  that  would 
have  flowed  from  it. 

So  the  case  is  a simple  one  of  default  in  payment  of  the  first 
instalment  due  on  the  mortgage,  a default  which,  at  law,  for- 
feited all  the  mortgagor’s  rights  in  the  land,  but  in  equity  left 
in  him  a right  to  redeem. 

There  is  no  postponement  of  the  time  for  making  that  pay- 
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ment  agreed  upon  in  any  manner ; nor  is  there  any  agreement  for 
the  postponement  of  any  payment  under  the  mortgage.  The 
agreement  is  for  the  reduction  of  the  last  payment  by  $1,000  if 
the  deed  be  not  delivered.  Foreclosure,  without  having  delivered 
the  deed,  has  the  effect  of  reducing  the  amount  of  the  mortgage 
only. 

Nor  does  foreclosure  create  any  difficulty  or  work  unjustly 
against  any  one.  If  foreclosure  take  place,  the  mortgagee 
merely  gets  back  that  which  she  conveyed,  and  the  mortgagor 
loses  only  that  which  he  has  paid — the  usual  case. 

If  the  mortgagor  desire  a sale,  the  land  can  be  sold,  with  his 
right  to  the  deed  before  mentioned,  by  assignment  of  the  con- 
tract and  bond,  and  the  mortgagor  will  get  the  surplus  purchase- 
money. 

If  the  mortgagor  pay  up  the  arrears,  the  contract  will  go 
on  as  if  nothing  had  happened:  Rule  485  (Rules  of  1913). 

I find  nothing  substantial  in  the  point  made.  The  usual 
judgment  may  go,  that  is,  for  foreclosure  or  sale,  and  for  judg- 
ment under  covenant  for  the  amount  due  upon  it;  but  not  for 
possession,  as  that  has  not  been  claimed. 

Mr.  Bradford  contended  that,  if  the  plaintiff  be  entitled  to 
judgment,  the  infant  should  be  added  as  a party  to  this  action, 
and  his  interest,  if  any,  in  the  land,  conveyed  to  the  purchaser  in 
case  of  a sale ; but  no  such  effect  could  be  brought  about  in  any 
such  way.  If  there  be  any  way  of  getting  a valid  conveyance  of 
the  infant’s  rights  in  or  claims  upon  the  land,  it  must  be  under 
an  enactment  authorising  a sale  and  conveyance  of  them : see 
Collier  v.  Union  Trust  Co .,  Be  Leslie,  an  Infant  (1913),  4 O.W. 
N.  1465. 

[Affirmed  by  a Divisional  Court  of  the  Appellate  Division  by  a judg- 
ment delivered  on  the  15th  June,  1914,  which  will  be  reported  in  due 
course.] 
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Heney  v.  Kerr. 


Registry  Laws — Priorities — Mortgage — Subsequent  Mortgagee  with  Notice 
of  Unregistered  Prior  Mortgage — Registry  Act,  1910  (10  Edw.  VII. 
ch.  60),  secs.  70,  71 — Mortgage  Action — Costs  of  Contest  in  Master’s 
Office  as  to  Priorities — Staying  Proceedings  on  Payment  of  Mort- 
gagee’s Claim. 

The  owner  of  land  gave  a mortgage  thereon,  and  then  sold  the  land  subject 
to  this  mortgage.  The  purchaser  of  the  land  gave  the  vendor  a mort- 
gage to  secure  part  of  the  purchase-money,  and  then  in  his  turn  sold  the 
land  subject  to  the  two  mortgages,  and  also  took  back  a mortgage  to 
secure  part  of  his  purchase-money.  This  third  mortgage  was  regis- 
tered before  the  second  mortgage,  and  after  the  registration . of  * the 
second  mortgage  the  holder  of  the  third  mortgage  assigned  it,  the  as- 
signee of  the  third  mortgage  having  actual  notice  of  the  two  prior  mort- 
gages:— 

Held,  that  the  status  of  the  second  mortgage  was  not  affected  by,  and  was 
not  made  fraudulent  and  void  as  against,  the  third  mortgage,  and  that 
the  prior  registration  of  the  third  mortgage  did  not  give  it  priority  over 
the  second  mortgage. 

The  costs  of  a contest  in  the  Master’s  office  between  subsequent  incum- 
brancers as  to  priorities  cannot  be  added  to  the  claims  and  thus  made 
a burden  on  the  land;  this  being  a collateral  dispute  for  which  the  mort- 
gagor is  not  responsible. 

After  judgment  and  settlement  of  priorities  in  the  Master’s  office,  proceed- 
ings were  stayed,  on  the  mortgagor’s  application,  on  payment  of  ar- 
rears and  of  costs,  including  the  costs  of  the  subsequent  incumbrancers 
who  had  proved  claims. 


Appeal  by  the  defendant  Mitchell  from  the  report  of  the 
Local  Master  at  Ottawa  in  a mortgage  action  for  foreclosure, 
settling  the  priority  of  subsequent  incumbrancers;  and  motion 
by  the  defendant  Olive  Kerr  to  stay  proceedings  upon  pay- 
ment by  her  to  the  plaintiff  of  the  amount  due  upon  the  mort- 
gage. 

The  plaintiff  sued  as  executor  of  the  will  of  John  Heney, 
deceased ; the  original  defendants  were  Olive  Kerr,  William 
Jonathan  Kerr,  and  William  Hughes;  Olive  Kerr  and  Charles 
W.  Mitchell  were  added  as  defendants  in  the  Master’s  office. 

The  Master’s  report  was  dated  the  26th  December,  1913, 
and  was  as  follows: — 

Pursuant  to  the  judgment  of  this  Honourable  Court  made 
herein  and  bearing  date  the  10th  day  of  September,  1913,  I pro- 
ceeded, in  the  presence  of  the  plaintiff’s  solicitor,  to  consider  of 
the  matters  thereby  referred  to  me;  and,  it  appearing  that  the 
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said  Olive  Kerr  and  Charles  W.  Mitchell  had  each  of  them  some 
lien,  charge,  or  incumbrance  affecting  the  lands  and  premises 
in  question,  I ordered  them  to  be  added  as  parties  defend- 
ants to  this  action,  and  caused  them  to  be  served  with  notice 
thereof,  in  accordance  with  the  practice  of  this  Honourable 
Court,  and  thereupon  I was  thereafter  attended  by  the  solicitors 
for  the  plaintiff  and  for  all  the  defendants,  and  I proceeded  to 
dispose  of  the  matters  thereby 'referred  to  me;  and  I find  as 
follows : — 

1.  There  is  due  to  the  plaintiff  under  and  by  virtue  of  the 
mortgage  security  in  the  writ  of  summons  mentioned,  for  prin- 
cipal money,  interest,  and  costs,  to  which  I have  added  six 
months’  subsequent  interest  to  the  day  hereinafter  appointed 
for  payment,  the  following  sum,  namely,  $2,809.13. 

2.  The  defendant  Olive  Kerr  claiming  to  be  entitled  to  rank 
on  the  security  held  by  her,  in  priority  to  the  security  of  the 
defendant  Charles  W.  Mitchell,  although  the  security  of  the  said 
Charles  W.  Mitchell  was  registered  prior  to  that  of  the  said 
Olive  Kerr,  I caused  the  said  claim  to  be  considered,  and,  after 
hearing  the  evidence  adduced  and  what  was  alleged  by  counsel 
for  both  parties,  I find  that  the  said  Olive  Kerr  is  entitled  to 
rank  in  priority  as  to  her  claim  over  that  of  the  said  defendant 
Charles  W.  Mitchell,  and  that  she  is  entitled  to  be  paid  her  costs 
of  the  proceedings  to  establish  her  claim  by  the  said  defendant 
Charles  W.  Mitchell,  which  said  costs  have  been  taxed  by  the 
Senior  Taxing  Officer  at  Toronto  at  the  sum  of  $95.46. 

3.  There  is  due  to  the  defendant  Olive  Kerr  under  and  by 
virtue  of  the  mortgage  security  dated  the  17th  July,  1912,  and 
made  between  one  Frank  N.  Amey,  as  mortgagor,  and  the  said 
Olive  Kerr,  as  mortgagee,  and  affecting  the  lands  and  premises 
in  question  therein,  for  principal  money,  interest,  and  costs  of 
proving  claim,  to  which  I have  added  six  months’  subsequent 
interest  to  the  day  hereinafter  appointed  for  payment,  the  fol- 
lowing sum,  namely : $3,657.31. 

4.  There  is  due  to  the  defendant  Charles  W.  Mitchell  under 
and  by  virtue  of  the  mortgage  security  dated  the  20th  July, 
1912,  and  made  between  the  defendant  William  Hughes  and  one 
Thomas  Roche,  as  mortgagors,  and  one  Frank  N.  Amey,  as  mort- 
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gagee,  and  assigned  to  the  said  Charles  W.  Mitchell,  and  which 
affects  the  lands  and  premises  in  question  herein,  for  principal 
money,  interest,  and  costs  of  proving  claim,  to  which  I have 
added  six  months’  subsequent  interest  to  the  day  hereinafter 
appointed  for  payment,  the  following  sum,  namely:  $3,540.07. 

5.  The  plaintiff  is  first,  the  defendant  Olive  Kerr  is  second, 
and  the  defendant  Charles  W.  Mitchell  is  third  and  last  in  pri- 
ority as  to  their  said  claims  proved  before  me ; and  the  plain- 
tiff and  the  said  Olive  Kerr  and  Charles  W.  Mitchell  are  the 
only  incumbrancers  upon  the  lands  and  premises  in  question 
herein,  other  than  those  (if  any)  prior  to  the  plaintiff’s  said 
mortgage. 

6.  Subject  to  a deduction  by  the  defendant  Hughes  of  the 
costs  incurred  in  contesting  the  question  of  priority  between  the 
defendants  Olive  Kerr  and  Charles  W.  Mitchell,  amounting  to 
$95.46,  from  the  said  sum  of  $3,657,31,  due  to  the  defendant 
Olive  Kerr,  I direct  that  the  said  sums  of  $2,809.13,  $3,657.31, 
and  $3,540.07,  be  paid  by  the  defendants  or  any  one  or  more 
of  them  into  the  office  of  the  Canadian  Bank  of  Commerce  at 
the  city  of  Ottawa,  the  first  to  the  joint  credit  of  the  plaintiff  and 
the  Accountant  of  the  Supreme  Court  of  Ontario,  the  second  to 
the  joint  credit  of  the  defendant  Olive  Kerr  and  the  said  Ac- 
countant, and  the  last  to  the  joint  credit  of  the  defendant 
Charles  W.  Mitchell  and  the  said  Accountant,  during  banking 
hours  of  the  26th  June  next,  A.D.  1914. 

7.  There  is  due  to  the  plaintiff  at  the  date  of  this  report,  for 
principal,  interest,  and  costs,  the  sum  of  $2,729.66. 

January  31.  The  appeal  and  motion  were  heard  by  Boyd, 
C.,  in  the  Weekly  Court  at  Ottawa. 

W.  C.  McCarthy,  for  the  defendant  Mitchell. 

II.  Fisher,  for  the  plaintiff. 

J.  E.  Caldwell,  for  the  defendant  Olive  Kerr. 

February  3.  Boyd,  C. : — Foreclosure  action,  with  subsequent 
incumbrancers : appeal  from  the  Master  at  Ottawa  on  settlement 
of  priorities. 

The  registrar’s  abstract  shews  this  state  of  title.  The  owner, 
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Olive  Kerr,  mortgages  to  Heney,  the  plaintiff,  for  $2,500  (first 
mortgage).  Kerr  sells  equity  of  redemption  to  Amey  16th  July, 
1912,  registered  25th  July.  Amey  mortgages  to  Kerr  17th  July, 
registered  2nd  August,  1912.  Amey  sells  to  Roche  and  Hughes 
20th  July,  registered  25th  July,  1912.  Roche  and  Hughes 
mortgage  to  Amey  20th  July,  registered  25th  July,  1912.  Amey 
assigns  Roche  and  Hughes’s  mortgage  to  Mitchell  14th  August, 
registered  15th  August,  1912.  Amey  sold  to  Roche  and  Hughes 
subject,  as  expressed  in  the  conveyance,  to  the  two  mortgages, 
that  to  the  plaintiff  and  that  to  his  vendor,  Kerr.  Mitchell, 
assignee  of  the  third  mortgage,  in  point  of  time,  from  Roche 
and  Hughes  to  Amey,  claims  by  priority  of  registration  over  the 
mortgage,  second  in  point  of  time,  from  Amey  to  Kerr. 

It  is  well  proved  that  Mitchell  had  actual  notice  'at  and 
before  the  time  he  took  the  assignment  that  he  was  dealing  in 
respect  of  a third  mortgage.  The  witness  Armour  says : “ I told 
Mitchell  it  was  a third  mortgage,  that  there  were  two  others 
ahead  of  it.  I think  I told  him  the  amounts ; am  positive  I told 
him  about  two  other  mortgages  and  who  held  them.”  Another 
witness,  Dunlevie,  says  the  same,  and  it  is  not  contradicted  by 
Mitchell. 

The  claim  for  priority  is  rested  on  the  statute,  the  Reg- 
istry Act,  1910,  10  Edw.  VII.  eh.  60,  sec.  71,  which  reads:  “Pri- 
ority of  registration  shall  prevail  unless  before  the  prior  regis- 
tration there  has  been  actual  notice  of  the  prior  instrument  by 
the  person  claiming  under  the  prior  registration.” 

It  is  urged  that  Mitchell  is  the  person  claiming  under  the 
prior  registration  {i.e.,  of  the  Roche-Hughes  mortgage  on  25th 
July),  and  that  actual  notice  of  the  prior  mortgage  {i.e.,  of  the 
Amey  motgage  to  Kerr  dated  17th  July)  has  not  been  proved 
against  Mitchell. 

That  is  a plausible  reading  of  the  Act,  which  is  contributed 
to  by  the  revised  language  of  the  section.  But  it  is  in  every 
aspect  untenable.  When  first  enacted  in  1865  (29  Viet.  ch.  24, 
sec.  65),  the  provision  was  that  “priority  of  registration  shall 
in  all  cases  prevail  unless  before  such  prior  registration  there 
shall  have  been  actual  notice  of  the  prior  instrument  by  the  party 
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claiming  under  the  prior  registration.”  The  word  “party” 
has  an  individualising  referential  touch,  which  is  lost  when  it 
is  changed  to  “person.”  “Party”  is  not  here  synonymous  with 
“person ;”  it  means  one  who  is  “party”  to  the  instrument  which 
is  being  registered,  by  the  registration  of  which  he  will,  by  virtue 
of  the  Act,  obtain  priority  over  the  instrument  earlier  in  date 
which  has  not  been  registered  at  the  time  of  his  registration. 

Mitchell  in  this  case  may  he  said  to  claim  under  the  original 
patent,  and  that  is  as  much  to  the  purpose  as  to  say  he  claims 
under  the  mortgage  registered  by  Amey  on  the  25th  July. 
Amey,  of  course,  had  actual  notice  that  it  was  a third  mortgage, 
because  he  himself  had  given  the  second  to  Mrs.  Kerr,  and  had 
bought  subject  to  the  first  mortgage  to  Heney.  The  status  of 
the  mortgage  from  Amey  to  Kerr  was  not  affected  by  and  was 
not  made  fraudulent  and  void  as  against  the  subsequent  mort- 
gage taken  by  Amey  from  Roche  and  Hughes  (sec.  70  of  the 
Act  of  1910)  ; and  it  remained  a perfectly  valid  mortgage  prior 
to  Mitchell’s,  because  he  not  only  took  his  assignment  with 
actual  notice,  hut  he  took  subsequent  to  the  Kerr  mortgage, 
which  was  duly  registered  on  the  2nd  August,  before  he  pur- 
chased the  other  mortgage  on  the  14th  August.  The  time  of 
notice  to  be  regarded  is  the  time  at  which  and  before  which  an 
interest  in  the  land  is  being  acquired;  actual  notice  at  that 
time  affects  the  status,  as  it  formerly  did  the  conscience,  of  the 
purchaser ; and,  if  he  goes  on,  it  is  at  his  peril : Mackechnie  v. 
Mackechnie  (1858),  7 Gr.  23. 

The  Master’s  conclusion  in  giving  priority  to  the  mortgage 
prior  in  date,  though  not  registered  prior  to  the  mortgage  later 
in  date,  is  well-founded,  and  should  he  affirmed  with  costs.  The 
unsuccessful  disputant  as  to  priority  in  the  Master  ’s  office  should 
also  pay  personally  forthwith  the  costs  occasioned  by  his  contest, 
which  have  been  taxed  at  $95.46.  These  should  not  be  put  as  a 
burden  on  the  land;  these  are  not  the  sort  of  costs  which  an 
unsuccessful  mortgagee  is  entitled  to  add  to  his  security.  The 
mortgagor  is  not  responsible  for  this  collateral  struggle  for  pri- 
ority, and  the  contestants  must  fare  as  other  litigants.  This  is 
not  expenditure  arising  from  a proper  attempt  to  protect  and 
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preserve  his  security  as  against  the  mortgagor,  but  a frustrated 
attempt  to  get  'ahead  of  a more  deserving  incumbrancer. 

There  has  also  been  brought  on  a substantive  motion,  referred 
to  me  by  the  Master,  on  behalf  of  the  mortgagor,  the  original  de- 
fendant, Kerr,  to  pay  to  the  first  incumbrancer,  the  plaintiff, 
what  is  now  due,  and  stop  proceedings  in  the  action  till  further 
default  is  made. 

It  is  according  to  the  practice  of  the  Court,  as  recognised 
by  the  Legislature  in  explaining  the  meaning  of  the  acceleration 
clause  in  mortgages,  to  grant  this  relief  after  judgment  and  be- 
fore the  final  order,  upon  payment  of  what  is  due,  to  be  ascer- 
tained by  the  Master.  The  delay  in  moving  has  led  to  the  bring- 
ing in  of  subsequent  incumbrancers;  the  costs  of  proving  the 
claims  of  these,  as  well  as  the  costs  of  the  plaintiff,  should  be 
paid  as  a condition  of  staying  proceedings.  If  the  Master  finds 
that  there  was  a sufficient  tender  to  the  plaintiff  of  what  is  due, 
this  motion  will  be  without  costs — if  insufficient,  the  applicant 
will  have  to  pay  the  costs  also  of  this  application.  See,  on  this 
question,  Hazeltine  v.  Consolidated  Mines  Limited  (1909),  13 
O.W.R.  271,  994;  and  Con.  Rule  389  of  1897  (now  Rule  485). 


[APPELLATE  DIVISION.] 
Peebles  v.  Hyslop. 


Registry  Laics — Purchase  of  Land — Unregistered  Antecedent  Agreement 
for  Sale  of  Timber — Notice  of,  after  Purchase  and  before  Registration 
of  Deed — Registry  Act,  1910  (10  Edw.  VII.  ch.  60),  secs.  70,  71. 

The  plaintiff,  without  notice  of  an  unregistered  antecedent  agreement  for 
the  purchase  of  the  timber  thereon,  bought  land,  paid  the  purchase- 
money  in  full,  and  received  his  conveyance,  but  he  knew  of  the  ante- 
cedent agreement  before  he  registered  his  conveyance:  — 

Held,  that  he  was  protected  by  sec.  70  of  the  Registry  Act,  1910  (10  Edw. 
VII.  ch.  60 ) , and  that  the  unregistered  antecedent  agreement-  was  void 
as  against  him. 

Millar  v.  Smith  (1873),  23  U.C.C.P.  47,  is  authority  for  the  proposition 
that  where  a subsequent,  purchaser  has  actual  notice  of  a prior  unre- 
gistered instrument  before  the  execution  of  the  deed  in  his  favour,  and 
this  deed  is  obtained  for  the  very  purpose  of  avoiding  the  unregistered 
instrument,  the  Registry  Act  shall  not  be  used  fraudulently  for  this  end, 
but  the  case  does  not  decide  that  notice  of  the  antecedent  instrument 
before  registration  of  the  subsequent  instrument  is  fatal. 

The  fact  that  the  amendment  to  the  Registry  Act  suggested  in  Millar  v. 
Smith,  has  never  been  made,  commented  on. 
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Judgment  of  the  Senior  Judge  of  the  County  Court  of  the  County  of  Went- 
worth reversed. 

Appeal  by  the  plaintiff  and  cross-appeal  by  the  defendants 
from  the  judgment  of  the  Senior  Judge  of  the  County  Court  of 
the  County  of  Wentworth  dismissing  with  costs  the  plaintiff’s 
action  in  that  Court  for  trespass  to  land  by  cutting  timber  there- 
on, and  dismissing  without  costs  the  defendants  ’ counterclaim  for 
damages. 

January  20.  The  appeal  was  heard  by  Boyd,  C.,  Riddell, 
Middleton,  and  Leitch,  JJ. 

J.  G.  Farmer , K.C.,  for  the  plaintiff,  argued  that  sec.  71  of 
the  Registry  Act,  1910,  10  Edw.  VII.  ch.  60,  did  not  apply  at 
all,  as  there  had  been  only  the  plaintiff’s  deed  registered  at  the 
time  of  action  brought.  Section  71  would  apply  only  where  the 
registration  of  both  instruments  was  in  question.  Section  70 
was  the  governing  one,  and  protected  the  plaintiff,  while  it  voided 
the  license  of  the  defendant.  In  Millar  v.  Smith  (1873),  23 
U.C.C.P.  47,  the  facts  were  entirely  different  from  those  here; 
that  case  was  not  authority  to  substantiate  the  judgment  ap- 
pealed from,  on  the  facts  of  the  case. 

W.  E.  S.  Knowles , for  the  defendants,  contended  that  Millar 
v.  Smith  was  directly  applicable.  Besides,  the  plaintiff  must 
have  had  notice  of  the  defendants’  license,  before  he  purchased 
the  land.  The  presence  of  the  defendants  on  the  land  was 
notice  to  the  plaintiff:  Rose  v.  Peterkin  (1885),  13  S.C.R.  677, 
at  p.  710;  City  of  Toronto  v.  Jarvis  (1895),  25  S.C.R.  237.  But, 
even  if  the  plaintiff  had  not  actual  notice  at  the  time  of  his  pur- 
chase, he  had  such  before  registering  his  deed,  and  that  de- 
stroyed the  effect  of  his  prior  registration,  according  to  sec.  71  of 
the  Registry  Act,  the  provisions  of  which  could  be  properly  in- 
voked here. 

February  5.  Boyd,  C. : — Having  read  over  all  the  evidence, 
I see  no  reason  to  disagree  with  the  learned  Judge  in  his  conclu- 
sion of  fact  that  no  actual  notice  was  given  of  the  instrument 
relating  to  the  timber  sold  to  the  defendants  in  August,  1910,  for 
$500,  with  six  years  to  remove  it,  until  after  the  plaintiff  had 


XXX.] 


ONTARIO  LAW  REPORTS. 


513 


bought  the  land  for  $4,000,  paid  his  money  in  full,  and  received 
the  conveyance  therefor  on  the  26th  March,  1912. 

He  did  get  such  notice  in  May,  and  some  days  before  his  deed 
was  registered,  which  was  on  the  7th  May,  1912. 

The  agreement  with  Hyslop  for  the  sale  of  timber  was  a regis- 
trable instrument,  but  it  was  not  registered  till  after  this  action 
had  passed  into  judgment,  which  is  dated  the  1st  November, 
1913,  and  the  registration  was  on  the  6th  November. 

The  learned  County  Court  Judge  has  given  judgment  dis- 
missing the  action,  because  actual  notice  came  to  the  plaintiff 
before  his  deed  was  registered.  He  thought  the  case  was 
governed  by  Millar  v.  Smith  (1873),  23  U.C.C.P.  47.  The  section 
of  the  Registry  Act  referred  to  in  that  decision  (sec.  67)  is  the 
one  now  in  force  (with  some  words  omitted),  and  reads,  as  ex- 
pressed in  the  Act  of  1910,  sec.  71:  “ Priority  of  registration 
shall  prevail  unless  before  the  prior  registration  there  has  been 
actual  notice  of  the  prior  instrument  by  the  person  claiming 
under  the  prior  registration.” 

Some  dicta  in  Millar  v.  Smith  point  as  the  Judge  below  has 
decided,  but  the  judgment  of  the  Court  does  not  so  declare  the 
law.  The  case  is  authority  for  no  more  than  this.  Where  a 
subsequent  purchaser  has  actual  notice  of  a prior  unregistered 
instrument  before  the  execution  of  the  subsequent  deed,  and  the 
subsequent  deed  is  obtained  for  the  very  purpose  of  being  regis- 
tered in  order  that  by  the  terms  of  the  Act  the  unregistered  in- 
strument may  be  avoided,  it  is  competent  for  the  Court  of  law 
to  give  equitable  relief  by  virtue  of  the  statute,  and  declare  that 
the  Act  shall  not  be  used  fraudulently  in  aid  of  a person  with 
such  actual  notice. 

In  Millar  v.  Smith , the  plaintiff  relied  on  the  64th  section  of 
the  Act  31  Viet.  ch.  20,  which,  as  then  expressed,  read:  “Every 
instrument  . . . shall  be  adjudged  fraudulent  and  void 

against  any  subsequent  purchaser  or  mortgagee  for  valuable  con- 
sideration unless  such  instrument  is  registered  . . . before 

the  registering  of  the  instrument  under  which  such  subsequent 
purchaser  or  mortgagee  may  claim.  ’ ’ That  per  se  meant,  priority 
of  registration  shall  prevail.  But  the  Court  read  together  secs. 
64  and  67  and  educed  the  meaning  that  priority  of  registration 
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shall  in  all  cases  prevail  except  as  against  actual  notice.  There- 
fore, the  decision  was,  that  the  effect  of  actual  notice  could  be 
dealt  with  in  a Court  of  law,  and  not,  as  was  thought  by  Rich- 
ards, C.J.,  in  Bondy  v.  Fox  (1869),  29  U.C.R.  64,  that  the  suitor 
defeated  at  law  must  resort  to  equity  for  the  protection  extended 
to  a purchaser  for  value  without  notice. 

No  doubt  both  Judges,  Hagarty  and  Gwynne,  commented  on 
the  literal  effect  of  sec.  67,  pointing  in  terms  to  the  date  of  re- 
gistration as  the  essential  time  when  there  should  be  a lack  of 
actual  notice,  instead  of  to  the  true  period  when  the  purchase 
was  completed  and  the  money  paid  and  deed  contemporaneously 
executed.  Hagarty,  C.J.,  says  (p.  54)  : “The  section  is  worded 
so  as  to  refer  the  notice  to  the  time  of  registration,  instead  of 
the  time  of  purchasing  or  paying  his  money.”  Gwynne,  J.,  ex- 
pressed his  moral  conviction  that  the  section,  literally  construed, 
does  not  express  the  intention  of  the  Legislature  (p.  58).  Both 
Judges  agree  that  “no  doubt  the  mistake  has  only  to  be  pointed 
out  to  the  Legislature  to  be  rectified”  (pp.  54  and  58).  That 
was  in  1873,  but  the  blemish  yet  remains  on  the  statute-book. 

The  Legislature,  however,  did  in  that  year  1873  (by  36  Viet, 
ch.  17,  sec.  7),  amend  the  Act  as  to  sec.  64  by  inserting  the  words 
“without  actual  notice”  after  “consideration,”  thus  giving  legis- 
lative effect  to  the  Judges’  reading  of  the  section  in  Millar  v. 
Smith,  and,  so  amended,  the  section  is  now  extant,  and  is  applic- 
able precisely  to  the  appeal  in  hand. 

Read  critically,  I would  say  that  sec.  71  applies  when  the 
registration  of  both  instruments  is  in  question,  which  is  not  this 


case. 

After  judgment  had  been  given  and  entered  up,  Hyslop  had 
his  written  license  registered,  but,  in  the  litigation  and  before 
us,  there  is  but  one  registration,  i.e.,  that  of  the  plaintiff.  His 
claim  as  pleaded  and  proved  fits  in  exactly  with  the  provisions 
of  sec.  70,  i.e. ; “Every  instrument  affecting  the  land  or  any  part 
thereof  shall  be  adjudged  fraudulent  and  void  against  any  sub- 
sequent purchaser  ...  for  valuable  consideration  without 
actual  notice,  unless  such  instrument  is  registered  before  the 
registration  of  the  instrument  under  which  the  subsequent  pur- 
chaser . . . claims.  ’ ’ 
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Were  we  driven  to  consider  sec.  71  as  applicable,  I do  not 
think  that  it  speaks  the  last  word.  If  the  Legislature  does  not 
elucidate  the  meaning,  the  Courts  will  have  to  struggle  to  avoid 
injustice.  It  would  still  be  open,  in  my  opinion,  to  consider  and 
give  such  redress  to  Peebles  as  can  be  claimed  by  a purchaser 
who  has  paid  his  money  and  obtained  his  conveyance  and  entered 
into  possession  without  actual  notice  of  the  prior  unregistered 
instrument.  Registration  is  a supplementary  thing  created  by 
statute,  but  it  is  not  a pre-requisite  for  relief,  nor  an  obstacle  to 
relief  in  the  case  of  one  who  has  paid  his  money  and  got  his 
deed  without  notice.  This  has  been  referred  to  by  Mowat,  V.-C., 
in  Sanderson  v.  Burdett  (1869),  16  Gr.  119,  127,  and  approved 
by  Osier,  J.A.,  in  Clergue  v.  McKay  (1903),  6 O.L.R.  51,  58, 
affirmed  in  Clergue  v.  Preston  (1904),  8 O.L.R.  84. 

But  this  aspect  of  the  appeal  need  not  be  pursued.  I am  con- 
tent to  rest  on  the  section  quoted,  and  would,  therefore,  reverse 
the  judgment  below  and  enter  it  for  the  plaintiff  with  costs 
throughout. 

Riddell  and  Middleton,  JJ.,  concurred. 

Leitch,  J. : — The  Registry  Act,  10  Edw.  VII.  ch.  60,  sec.  70, 
reads  as  follows:  “ After  the  grant  from  the  Crown  of  land, 
and  letters  patent  issued  therefor,  every  instrument  affecting 
the  land  or  any  part  thereof  shall  be  adjudged  fraudulent  and 
void  against  any  subsequent  purchaser  or  mortgagee  for  valu- 
able consideration  without  actual  notice,  unless  such  instrument 
is  registered  before  the  registration  of  the  instrument  under 
which  the  subsequent  purchaser  or  mortgagee  claims.  ’ ’ 

Section  71:  “ Priority  of  registration  shall  prevail  unless  be- 
fore the  prior  registration  there  has  been  actual  notice  of  the 
prior  instrument  by  the  person  claiming  under  the  prior  regis- 
tration. 5 ’ 

Section  72:  “No  equitable  lien,  charge  or  interest  affecting 
land  shall  be  valid,  as  against  a registered  instrument  executed 
by  the  same  person,  his  heirs  or  assigns.” 

On  the  14th  February,,  1912,  Arthur  Peebles  agreed  to  sell  to 
■Charles  Peebles  his  farm  then  occupied  by  him,  containing  about 
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125  acres  more  or  less,  being  parts  of  lots  6 and  7 in  the  7th 
concession  of  West  Flamborough,  for  $4,000,  free  from  all  in- 
cumbrance. On  the  26th  March,  1912,  Arthur  Peebles  conveyed 
to  Charles  Peebles  the  said  land  free  from  all  incumbrances,  and 
on  the  same  day  Charles  Peebles  paid  $4,000,  the  purchase- 
money. 

On  the  7th  May,  Charles  Peebles  registered  the  deed  in  the 
registry  office  of  the  county  of  Wentworth. 

In  the  deed  from  Arthur  Peebles  to  Charles  Peebles  a part 
of  lot  number  6,  about  8 acres,  theretofore  sold  and  conveyed  to 
William  Henderson,  was  excepted,  and  also  part  of  lot  number 
6 theretofore  sold  to  Matthew  Peebles.  On  the  2nd  August, 
1910,  Arthur  Peebles  sold  to  Hyslop  Brothers  the  timber  on 
that  part  of  lot  number  6 in  the  7th  concession  of  Flamborough 
up  to  an  elm  tree  and  along  a blazed  line  from  east  to  west,  to- 
gether with  the  right  of  ingress  and  egress  from  the  rest  of  the 
farm,  for  the  purpose  of  taking  off  the  timber.  There  was  no 
reservation  of  the  timber  either  in  the  agreement  of  the  12th 
February,  1912,  or  in  the  deed  of  the  24th  March,  1912.  Hyslop 
Brothers,  on  the  6th  November,  1913,  registered  their  agree- 
ment. 

Hyslop  Brothers  did  not  give  Charles  Peebles  any  notice  of 
their  agreement  until  the  4th  May,  1912,  three  days  before 
Charles  Peebles  registered  his  deed.  At  the  time  Charles  Peebles 
paid  his  purchase-money  he  had  no  notice  or  knowledge  of  the 
sale  of  the  timber  to  Hyslop  Brothers.  I do  not  think  that 
Hyslop  Brothers  gave,  or  ever  intended  to  give,  Charles  Peebles 
actual  notice  of  their  agreement  for  the  purchase  of  the  timber, 
or  that  they  intended  to  hold  him  responsible  for  it. 

The  means  that  he  had  of  protecting  himself,  by  a retainer  of 
part  of  the  purchase-money,  was  gone.  There  was  no  reason  why 
Hyslop  Brothers  should  not  have  registered  their  agreement. 
There  was  no  reason  why  they  should  not  have  given  Charles 
Peebles  notice  of  their  agreement  earlier  than  the  4th  May,  1912. 
As  early  as  February,  1912,  Hyslop  Brothers  knew  that  Charles 
Peebles  was  going  to  buy  Arthur  Peebles’s  farm.  At  that 
time  they  could  have  registered  their  agreement,  they  could  have 
given  Charles  Peebles  notice  of  their  right.  They  did  neither. 
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Charles  Peebles  acted  in  good  faith  throughout.  He  got  his 
deed  on  the  26th  March,  1912;  he  paid  his  money  on  the  same 
day;  he  registered  the  deed  on  the  7th  May,  1912;  the  Hyslops 
did  not  register  their  agreement  until  the  6th  November,  1913. 

I think  that  Charles  Peebles,  having  acted  throughout  in 
perfect  good  faith,  had  a right  to  register  his  deed  on  the  7th 
May,  and  is  entitled  to  the  priority  which,  I think,  registration 
gives  him. 

I think  the  appeal  should  be  allowed  and  the  defendants,  the 
Hyslops,  enjoined  from  removing  timber  from  off  the  said  land. 

I would  not  disturb  the  disposition  of  the  costs  made  by  the 
trial  Judge. 

The  defendants  should  pay  the  costs  of  this  appeal. 

Appeal  allowed. 


[MIDDLETON,  J.] 
Watson  v.  Jackson. 


Water  and  Watercourses — Riparian  Owner — Erection  of  Dam — Interference  with 
Flow  of  Stream — Diminution  of  Flow  of  Water  because  of  Evaporation  and 
Percolation — Prescription — Lost  Grant — Registry  Laws — Notice — Injunc- 
tion quia  Timet. 

The  plaintiff  purchased  for  a summer  residence  a piece  of  land  through 
which  a stream  flowed.  The  defendants  were  the  owners  of  land  a short 
distance  higher  up  the  stream,  and  on  this  land  there  had  at  one  time 
been  a dam  and  mill-pond,  but  the  dam  had  been  destroyed  many  years 
before  the  purchase  by  the  plaintiff  of  his  land,  and  the  site  of  the  pond 
was  so  overgrown  that  there  was  practically  no  indication  that  it  had 
ever  existed,  and  the  plaintiff’s  statement  that  he  did  not  when  he  pur- 
chased know  that  there  ever  had  been  a dam  and  pond  was  accepted  by 
the  Judge  at  the  trial.  The  defendants  intended  to  build  a new  dam 
on  the  site  of  but  larger  than  the  one  which  had  previously  existed,  and 
it  was  shewn  that,  because  of  loss  by  evaporation  and  percolation,  the 
probable  result  would  be  a substantial  diminution  in  the  flow  of  water 
through  the  plaintiff’s  land: — 

Held,  that  a prescriptive  right  to  maintain  a dam  was  not  made  out,  because 
the  dam  had  not  been  in  use  for  the  twenty  years  next  before  the  bringing 
Qf  the  action;  and  that  there  was  not  any  right  based  upon  lost  grant, 
because  the  plaintiff  was  a bond  fide  purchaser  for  value  without  notice, 
and  the  lost  grant,  if  it  ever  existed,  would  be  void  as  against  him  by 
virtue  of  the  provisions  of  the  Registry  Act;  and,  apart  from  this,  that 
the  circumstances  were  such  as  to  preclude  any  presumption  of  a lost 
grant. 

Hunter  v.  Richards  (1913),  28  O.L.R.  267,  applied. 

Held,  further,  that  the  plaintiff  was  entitled  to  an  injunction,  before  he 
had  actually  sustained  injury,  to  restrain  the  defendants  from  in  any 
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way  interfering  with  the  regular  and  uninte-rrUpt^d  flow  of  thfe  stteam, 
without  sensible  diminution  or  alteration.  ; .4 1 

Miner  v.  Gilmour  (1858),  12  Moo.  P.C.  l3l,  156;  arict  Emorey  \\  6iben  (1851), 
6 Ex.  353,  370,  applied.  iio  to  >h  >rf  1 boioL.byn  or 

a i , „ 4 ' ' ’ „ 

Action  by  the  owner  01  lands  on  the  east  side  of  Yonge 
, . , . . . apI(iooc.  y.r)v<m'j  Junt  .>Ir 

street,  m the  township  of  Markham,  for  ap  lpj.upcfion  restrain- 
ing the  defendants,  the  owners  of  land  west  , of  Yonge  street, 
from  interfering  with  the  flow  of  a branch  of  the  river  Don 

across  his  lands  by  the  .construction  of  a dam  on  their  lands. 

. 1)007 oil ii  OG  ; ) li/oife  Ifioqqs 

November  18,  19,  add  22.  The  ahtion  was  tried  at 

Toronto  by  Middlet6n,'  J’.^^rihhut  a jury.  ' 


I.  F.  Hellmuth,  K.C.,  Wallace  Nesbitt , K.C.,  and  N.  Sinclair , 
for  the  plaintiff. 

II.  H.  Dewart,  K.C.,  and  J.  W.  McCullough,  for  the  defend- 
ants. 


February  5,  1914.  Middleton,  J. : — Mr.  Watson  purchased 
his  lands  as  a suburban , residence,  intending  to  reside  upon  them 
during  the  summer  months.  The  lands,  including  the  improve- 
ments to  the  residence-  host  in  all  about  $60,000.  Undoubt- 
edly, one  of  the  chief  attractions  was  the  stream  or  small  river 
.which ’crossed  the  parcel,  .and  I fully  accept  Mr.  Watson’s  state- 
ment that  but  for  this  he’  would  not  have  purchased.  The  stream 


— aparf  from  the  beauty  jt  gives  to  the  landscape — so  far  as  Mr. 
- ' 

jWftt&oton  iS  concerned,1  serves*  no,  useful  purpose  beyond  being  a 
waller . f f>r  domestic  and  farming  purposes. 


No  doubly  many  ^Ch^s  'ago  there  was  a dam  and  a mill-pond 


now  owned'  by  the  defendants,  but,  at  the  time  Mr. 
ch^M^>  had  been  destroyed  for  many  years, 

: an d ; th  e:  si t e of;  tli e p on d was  so  overgrown  that  I in  no  way  doubt 

oilj  <ooijj:Jo‘H9a  loin  nbilJ'/roq 

Watson  fe  statement  i that  he  had  no  knowledge  that  it  had 


-on  the  land 


0gyep1.exjsted,  ^nd;  th^f  jn  his  passage  up  and  down  Yonge  street 

indication  of  it  upon  the  ground. 

«9oi*  i«so fMrc  Watson  is  concerned,  he  is  a bond  fide  pur- 

fcJjgseiT!  ■ 'hjs,-ian8s  without  any  notice  of  the  existence  of  the 
^bla  dam  or  of  the  defendants’  claims,  and  he  is  entitled  to  the 
protection  of  the  Registry  Act. 

Tbe  defendants  have  begun  the  erection  of  a dam  upon  their 


rm. 
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own  land  upon  the  site  of  the  old  dam,  but  of  very  considerably 
greater  height.  This  dam,  if  completed,  would  form,  when  full, 
a pond  of  19  acres.  As  the  spill-way  will  be  11  feet  above  the 
present  water  level,  and  it  is  intended  to  have  splash-boards 
| above  this,  this  means  the  impounding  of  a comparatively  large 
body  of  water.  The  average  summer  flow  of  the  stream  is  only 
five  cubic  feet  per  second;  so  that  to  fill  the  pond  means  the 
retention  of  the  entire  flow  of  the  stream  for  a long  time. 

The  works  undertaken  by  the  defendants  are  costly — the 
estimate  being  about  $7,000 — and  it  is  quite  clear  to  me  that  the 
intention  cannot  be  to  construct  this  dam  merely  for  the  purpose 
i of  making  use  of  the  power  to  be  developed  from  this  insignific- 
! ant  flow.  The  defendants  are  by  no  means  candid;  and  I am 
quite  satisfied  that  they  have  some  other  and  ulterior  motive  or 
plan  which  has  not  been  disclosed.  The  statement  that  all  this 
i work  has  been  undertaken  to  provide  power  for  a small  chop- 
i ping-mill  cannot  be  accepted.  The  interest  on  the  amount  in- 
I vested  would  far  exceed  the  cost  of  either  a steam  or  electric 
plant,  and  the  repairs  and  risk  incident  to  maintaining  such  a 
dam  cannot  be  ignored. 

If  the  dam  is  to  be  constructed  and  filled  in  some  time  of 
flood,  no  real  or  appreciable  damage  will  be  done  to  the  plaintiff, 

! if  thereafter  the  water  will  continue  to  flow  at  its  normal  rate — 

! save  for  the  temporary  obstruction  of  the  flow  during  the  time 
of  filling,  no  great  harm  would  be  done. 

The  plaintiff  contends  that  the  creation  of  the  comparatively 
large  pond  contemplated,  having  regard  to  the  small  flow  dur- 
ing the  summer  months,  will  bring  into  prominence  two  factors 
j that  can  ordinarily  be  ignored — the  loss  due  to  evaporation  and 
* the  loss  due  to  seepage.  The  loss  due  to  evaporation  can  be  ascer- 
tained with  some  certainty,  and,  standing  alone,  would  not 
I amount  to  any  very  serious  diminution  of  the  flow  in  the 
I stream ; the  loss  due  to  seepage  cannot  be  ascertained  in  advance. 

| Experts  have  given  opinions,  but  these  opinions  are  based  in 
! large  measure  upon  the  nature  of  the  soil  and  the  form  of  the 
| bed  and  sub-soil.  If  necessary  to  form  now  an  opinion  as  to  the 
probable  loss  from  seepage,  my  view  is  that  a loss  from  this 
source  that  will  very  materially  cut  down  the  flow  of  the  stream 
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must  be  expected,  and  that  the  combined  loss  attributable  to 
evaporation  and  seepage  will  be  material  and  substantial  in  the 
summer  season. 

Many  years  ago  Thorn  and  Parsons  owned  the  pond  and  ran 
a grist-mill  by  its  power,  but  the  stream  was  then  of  greater 
magnitude  and  maintained  its  volume  better  through  the  sum- 
mer season. 

The  Thorn  and  Parsons  dam  was  broken  in  1878,  and  though 
twice  attempts  have  been  made  to  replace  it,  neither  attempt 
succeeded,  the  violence  of  the  spring  floods  carrying  away  the 
new  work. 

The  dam  now  being  constructed  will  hold  back  more  water 
than  the  old  dam,  and  is  more  than  a reconstruction  of  the 
former  work. 

The  defendants  contend  that  they  have  acquired  the  right  to 
dam  back  the  water  by  prescription  or  by  virtue  of  a lost  grant, 
and,  in  addition,  that  all  that  is  contemplated  is  a lawful  user 
of  the  stream,  which  cannot  be  complained  of  by  the  owner  of 
land  lower  down  the  stream. 

Prescription  cannot  be  relied  on,  as,  no  matter  how  long  the 
user  of  the  old  Thorn  and  Parsons  dam,  this  was  not  for  the 
twenty  years  next  before  the  bringing  of  the  action:  Knock  v. 
Knock  (1897),  27  S.C.R.  664;  Colls  v.  Home  and  Colonial  Stores 
Limited,  i [1904]  A.C.  179,  189;  Hyman  v.  Van  den  Bergh, 
[1908]  1 Ch.  167,  173. 

There  cannot  be  here  any  right  based  upon  lost  grant,  be- 
cause Mr.  Watson  is  a bond  fide  purchaser  for  value  without 
notice,  and  the  lost  grant,  if  it  ever  existed,  is  void  as  against 
him,  by  virtue  of  the  provisions  of  the  Registry  Act. 

Beyond  this,  the  circumstances  are  such  as  to  preclude  any 
presumption  of  a lost  grant.  What  is  said  by  Meredith,  JA., 
in  Hunter  v.  Richards  (1913),  28  O.L.R.  267,  is  in  point  here. 

The  case  must  be  determined  on  the  rights  of  the  parties  to 
the  use  of  the  stream  in  question. 

In  Miner  v.  Gilmour  (1858),  12  Moo.  P.C.  131,  the  law  is 
clearly  stated  thus  (p.  156)  : “By  the  general  law  applicable  to 
running  streams,  every  riparian  proprietor  has  a right  to  wbat 
may  be  called  the  ordinary  use  of  the  water  flowing  past  his 
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land;  for  instance,  to  the  reasonable  use  of  the  water  for  his 
domestic  purposes  and  for  his  cattle,  and  this  without  regard 
to  the  effect  which  such  use  may  have,  in  case  of  a deficiency, 
upon  proprietors  lower  down  the  stream.  But,  further,  he  has 
the  right  to  the  use  of  it  for  any  purpose,  or  what  may  be 
deemed  the  extraordinary  use  of  it,  provided  that  he  does  not 
thereby  interfere  with  the  rights  of  other  proprietors,  either 
above  or  below  him.  Subject  to  this  condition,  he  may  dam  up 
the  stream  for  the  purpose  of  a mill,  or  divert  the  water  for 
the  purposes  of  irrigation.  But  he  has  no  right  to  interrupt  the 
regular  flow  of  the  stream,  if  he  thereby  interferes  with  the  law- 
ful user  of  the  water  by  other  proprietors,  and  inflicts  upon 
them  a sensible  injury.” 

This  is  of  importance,  because,  in  that  case,  the  upper  owner 
contended  that,  unless  he  was  allowed  to  husband  the  water 
and  then  open  his  gates  for  a time,  he  would  be  compelled  to 
close  down  his  mill  for  several  months  of  the  year. 

In  Ernbrey  v.  Owen  (1851),  6 Ex.  353,  Parke,  B.,  states  the 
law  in  substantially  the  same  terms.  His  view  is  accurately 
summed  up  in  the  head-note  thus : ‘ ‘ The  right  to  have  a stream 
of  water  flow  in  its  natural  state,  without  diminution  or  alter- 
ation, is  an  incident  to  the  property  in  the  land  through  which 
it  passes;  but  this  is  not  an  absolute  and  exclusive  right  to  the 
flow  of  all  the  water,  but  only  subject  to  the  right  of  other 
riparian  proprietors  to  the  reasonable  enjoyment  of  it;  and 
consequently  it  is  only  for  an  unreasonable  and  unauthorised  use 
of  this  common  benefit  that  any  action  will  lie.”  In  that  case 
the  questions  of  evaporation  and  percolation  are  discussed,  and 
from  it  is  to  be  gathered  the  principle  which  governs  this  case. 
It  is  said  (p.  370)  : “ There  will,  no  doubt,  inevitably  be,  in  the 
exercise  of  a perfect  right  to  the  use  of  the  water,  some  evapor- 
ation and  decrease  of  it,  and  some  variations  in  the  weight  and 
velocity  of  the  current.  But  de  minimis  non  curat  lex , and  a 
right  of  action  by  the  proprietor  below  would  not  necessarily 
flow  from  such  consequences,  but  would  depend  upon  the  nature 
and  extent  of  the  complaint  or  injury,  and  the  manner  of  using 
the  water.  All  that  the  law  requires  of  the  party  by  or  over 
whose  land  the  stream  passes,  is,  that  he  should  use  the  water 
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in  a reasonable  manner,  and  so  as  not  to  destroy,  or  render  use- 
less, or  materially  diminish  or  affect  the  application  of  the  water 
by  the  proprietors  above  or  below  on  the  stream.  He  must  not 
shut  the  gates  of  his  dams  and  detain  the  water  unreasonably,  or 
let  it  off  in  unusual  quantities,  to  the  annoyance  of  his  neigh- 
bour. ’ ’ After  pointing  out  the  very  liberal  use  of  water  for  irri- 
gation permitted  in  France  and  America,  and  that  it  was  doubt- 
ful if  the  English  law  would  go  as  far,  it  is  added  (p.  371)  : 
“Nor  do  we  mean  to  lay  down  that  it  would  in  every  case  be 
deemed  a lawful  enjoyment  of  the  water,  if  it  was  again  re- 
turned into  the  river  with  no  other  diminution  than  that  which 
was  caused  by  the  absorption  and  evaporation  attendant  on  the 
irrigation  of  the  lands  of  the  adjoining  proprietor.  This  must 
depend  upon  the  circumstances  of  each  case.  . . . It  is  en- 

tirely a question  of  degree,  and  it  is  very  difficult,  indeed  impos- 
sible, to  define  precisely  the  limits  which  separate  the  reasonable 
and  permitted  use  of  the  stream  from  its  wrongfuFapplication ; 
but  there  is  often  no  difficulty  in  deciding  whether  a particular 
case  falls  within  the  permitted  limits  or  not.  ’ ’ 

Applying  these  cases  to  that  in  hand,  I have  no  hesitation  in 
holding  that  any  use  of  the  dam  by  which  the  flow  of  the  stream 
is  made  intermittent  and  irregular  would  be  unlawful,  and  that, 
having  regard  to  the  volume  of  the  flow  during  the  summer 
months,  the  percolation  and  evaporation  to  be  expected  as  the 
result  of  the  creation  of  the  proposed  pond  would  result  in  such 
a serious  diminution  of  the  flow  as  to  be  an  unreasonable  and 
improper  use  of  the  stream.  This  would,  in  the  circumstances, 
be  a “sensible  injury”  within  Baity  & Co.  v.  Clark  Son  & Mor- 
land , [1902]  1 Ch.  649,  and  Miner  v.  Gilmour , supra. 

The  right  of  the  plaintiff  to  apply  at  this  stage  before  he  has 
actually  sustained  injury— the  works  being  on  the  defendants’ 
own  lands — is  shewn  by  Bickett  v.  Morris  (1866),  L.R.  1 Sc.. 
App.  47. 

I think  an  injunction  should  be  granted  restraining  the  de- 
fendants from  in  any  way  interfering  with  the  regular  and  un- 
interrupted flow  of  the  stream  in  question,  without  sensible 
diminution  or  alteration. 

I do  not  think  that  the  injunction  should  be  directed  against: 
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any  works  the  defendants  may  see  fit  to  construct  on  their  own 
lands.  There  they  may  do  as  they  please  so  long  as  they  do  not 
interfere  with  the  plaintiff’s  rights.  See  as  to  the  form  of  in- 
junction Alex.  Pirie  & Sons  Limited  v.  Earl  of  Kintore,  [1906] 
A.C..478,  -at  p.  482. 

Costs  should  follow  the  event. 


Middleton,  J. 
1914 


Watson 

v. 

Jackson. 


[Affirmed,  with  a variation,  by  a judgment  of  the  Appellate  Division 
delivered  on  the  15th  June,  1914,  which  will  be  reported  in  due  course.] 


[BOYD,  C.] 

Rickey  v.  City  of  Toronto. 
Schofield-Holden  Machine  Co.  v.  City  of  Toronto. 


1914 
Feb.  14. 


Toronto  Harbour — Ashbridge’ s Bay — Water  and  Watercourses — Marsh  Lands — 

Navigation. 

The  plaintiffs  were  the  owners  of  land  at  the  southerly  end  of  Carlaw  avenue, 
in  the  city  of  Toronto,  abutting  on  Ashbridge’ s Bay,  and  the  actions 
were  brought  to  determine  whether  they  were  entitled  to  a legal  right 
of  access  by  the  waters  of  that  bay  to  Toronto  Harbour  and  Lake  Ontario. 
The  question  involved  was  similar  to  that  raised  in  Merritt  v.  City  of 
Toronto  (1911-2),  23  O.L.R.  365,  27  O.L.R.  1,  but  the  property  there 
dealt  with  abutted  on  almost  dry  marsh  land,  while  the  lots  of  the  plain- 
tiffs in  the  present  action  had  water  in  front: — 

Held,  after  an  exhaustive  review  of  the  history  of  Toronto  Harbour  and 
Ashbridge’ s Bay  and  consideration  of  the  original  maps,  surveys,  and 
patents,  that  the  boundary  of  the  plaintiffs’  lands  was  the  northern 
limit  of  what  was  originally  a marsh  or  swamp,  and  that  there  was  no 
abutment  on  a water  front;  and,  consequently,  that  the  right  contended 
for  by  the  plaintiffs  did  not  exist. 

The  navigable  user  of  the  waters  in  question  was,  it  was  further  held,  the 
result  of  dredging  and  the  cutting  of  weeds  and  rushes,  and  was  per- 
missive only  and  not  as  of  right. 

Actions  against  the  Corporation  of  the  City  of  Toronto  and 
the  Toronto  Harbour  Commissioners  for  a declaration  that  the 
waters  of  Ashbridge ’s  Bay  were  navigable  waters,  that  the  plain- 
tiffs were  entitled,  as  owners  of  land  bordering  on  the  bay,  to 
riparian  rights,  that  the  defendants  the  Corporation  of  the  City 
of  Toronto  had  created  a nuisance  in  the  bay ; and  for  an  injunc- 
tion and  other  relief. 
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March  3-7,  April  29  and  30,  May  1 and  2,  October  27,  28,  and 
29,  and  December  1,  2,  3,  and  4,  1913.  The  actions  were  tried 
together  by  Boyd,  C.,  without  a jury,  at  Toronto. 

H.  E.  Irwin,  K.C.,  for  the  plaintiffs  Rickey. 

W.  E.  Raney,  K.C.,  and  E.  F.  Raney,  for  the  plaintiff  com- 
pany. 

G.  R.  Geary,  K.C.,  and  C.  M.  Colquhoun,  for  the  defendants 
the  Corporation  of  the  City  of  Toronto. 

A.  C.  McMaster,  for  the  defendants  the  Toronto  Harbour 
Commissioners. 


February  14,  1914.  Boyd,  C. : — These  two  actions  were  begun 
at  the  same  time  (30th  November,  1912),  and  were  tried  to- 
gether. They  are  brought  mainly  to  vindicate  the  claim  to 
“ riparian  rights”  on  Ashbridge’s  Bay,  as  an  arm  of  Lake  On- 
tario and  part  of  the  harbour  of  Toronto.  The  same  question 
was  litigated  in  an  action  begun  on  the  11th  November,  1903,  in 
the  conduct  of  which  the  then  owners  of  the  land  now  owned  by 
the  plaintiffs  were  interested,  and  to  the  costs  of  which  they  con- 
tributed: Merritt  v.  City  of  Toronto  (1911),  23  O.L.R.  365.* 

The  broad  distinction  between  that  case  and  the  present  is, 
that  Merritt ’s  property  abutted  on  almost  dry  marsh  land,  while 
the  plaintiffs’  lots  have  water  in  front.  You  can  go  by  motor 
boat  of  light  draft  from  Toronto  Bay  to  the  water  front  at  Car- 
law  avenue,  where  the  plaintiffs  carry  on  business,  and  to  the 
south  one  sees  a body  of  water  affording  easy  access  to  the  har- 
bour. The  question  is,  whether  this  present  access  by  water  is 
a well-founded  legal  right. 

‘ ‘ Riparian,  ’ ’ the  word  used  in  the  pleadings,  is  not  accurate, 
as  it  applies  to  a river  and  flowing  water.  There  is  no  apt 
epithet  expressive  of  this  unique  situation;  and  so,  for  the  sake 
of  convenience,  “riparian”  may  be  used. 

The  plaintiffs  the  Rickeys  acquired  their  land  in  May,  1907, 
and  carry  on  the  business  of  making,  repairing,  and  storing 
motor  boats.  The  lot  is  at  the  south-east  corner  of  Carlaw 
avenue,  with  a front  of  404  feet  on  Ashbridge’s  Bay  or  the 
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marsh  (as  the  case  may  be).  In  the  seventies  this  and  a larger 
area  were  owned  by  Martin  McKee,  who  registered  a plan  of 
his  holding,  under  which  the  plaintiffs  bought.  This  plan,  339, 
registered  on  the  8th  November,  1880,  and  signed  by  McKee, 
shews  marsh  as  the  southern  boundary. 

The  Schofield-Holden  Machine  Company,  plaintiffs,  acquired 
their  land  in  1906,  and  carry  on  the  business  of  making  and  re- 
pairing motor  boats  and  gasoline  engines,  also  repairing  automo- 
biles and  storing  motor  boats.  The  lot  lies  at  the  the  south-west 
corner  of  Carlaw  avenue,  and  is  140  feet  front  by  112  feet  deep. 
The  southern  description  in  the  conveyance  to  them  is  the  ‘ ‘ high 
water  mark  of  Ashbridge’s  Bay.” 

G-.  D.  Morse  was  the  owner  of  this  land  and  a larger  tract, 
in  1874.  It  was  acquired  J.  Hendry  in  1895.  Hendry  bought 
the  McKee  lot  also  in  1905,  and  held  both  for  a short  time  for  the 
Canada  Launch  Company,  which  became  insolvent  in  the  same 
year. 

This  much  will  suffice  as  to  the  recent  title  to  the  land.  The 
root  of  the  title  rests  in  two  Crown  patents,  issued  both  as  free 
grants,  with  settlement  duties  to  be  performed.  The  Rickeys’  lot 
was  part  of  original  lot  12  in  the  1st  concession  of  York,  with 
broken  front,  248  acres  in  all,  granted  to  Christopher  Robinson  on 
the  1st  September,  1797.  The  Schofield  company’s  lot  was  part 
of  original  lot  13  in  the  1st  concession  of  York,  with  broken  front, 
250  acres,  patented  to  Frederick  Brown  on  the  15th  October,  1804. 
No  verification  of  the  original  description  was  made  or  probably 
could  be  made;  but  the  words  of  the  southern  boundary  are 
“along  the  front,”  that  is,  along  the  front  of  the  broken  part; 
in  the  one  case  that  part  was  48  and  in  the  other  case  50  acres. 
I would  here  note  that  the  Merritt  case  concerned  part  of  the 
broken  front  of  the  same  lot  12.  It  was  to  the  east  of  the 
Rickeys’,  and  bordered  on  Leslie’s,  mentioned  in  the  evidence. 

Sources  of  information  are  open  which  enable  one  to  define 
the  meaning  of  “broken  front.”  Public  attention  was  drawn 
to  this  locality  for  the  purposes  of  opening  up  and  settling  the 
then  western  country.  The  Indian  “title”  (so-called)  to  this 
part  of  the  Province,  from  Scarborough  to  Etobicoke,  was,  as 
a preparatory  step,  extinguished  in  a treaty  with  the  Mississauga 
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Band  in  September,  1787,  negotiated  by  Deputy  Surveyor- 
General  Collins,  acting  for  Sir  John  Johnston,  Superintendent 
of  Indian  Affairs.  (See  “Landmarks  of  Toronto,”  5th  series, 
p.  150.) 

Special  attention  was  directed  to  the  natural  harbour  at 
Toronto  as  the  site  of  a settlement.  Accordingly,  a survey  was 
undertaken  at  the  instance  of  Lord  Dorchester,  Governor- 
General,  by  Captain  Gother  Mann,  of  the  Royal  Engineers,  who 
reported  the  results  to  Collins,  D.S.G.,  already  named,  in  Decem- 
ber, 1788.  Part  of  the  report  is  now  given.  He  says:  “The 
harbour  of  Toronto  is  near  two  miles  in  length,  from  the  entrance 
on  the  west  to  the  isthmus  between  it  and  a large  morass  to  the 
eastward.  . . . The  north  or  main  shore,  the  whole  length  of 
the  harbour,  is  clay  bank,  from  12  to  20  feet  high,  and  rising 
gradually  behind  . . . The  south  shore  is  composed  of  q 

great  number  of  sand-hills  and  ridges,  interspersed  with  swampss 
and  small  creeks.  It  is  of  unequal  breadth,  being  from  a quar£§r 
of  a mile  to  a mile  wide  across  from  the  harbour  to  the  lake,  and 
runs  in  length  to  the  eastward  5 or  6 miles  . . . Through  the 
middle  of  the  isthmus,  or  rather  nearer  the  north  shore,  is  a,ehan- 
nel  with  two  fathoms  of  water.”  (That  is  the  outlet  of  the 
Don.)  “In  the  morass  are  other  channels  from  one  to  two 
fathoms  deep.”  He  notes  that  the  water  of  the  lake  was  very 
high  that  year  (cited  in  Merritt  v.  City  of  Toronto,  23  O.L.R.  at 
p.  368).  His  survey  was  accompanied  by  a “plan  of  the  pro- 
posed Toronto  harbour,  with  the  proposed  town  and  post”  (i.e., 
military).  (Landmarks,  1st  series,  p.  385.) 

In  1791,  the  original  Province  of  Quebec  was  divided  into 
Upper  and  Lower  Canada,  Pursuing  the  same  policy  as  Lord 
Dorchester,  General  Simcoe,  Lieutenant-Governor  of  the  new 
Province  of  Upper  Canada,  took  steps  for  the  survey  of  Toronto 
harbour.  Joseph  Bouchette,  a noted  topographer,  was  employed, 
who  made  his  survey  and  plan  in  1793,  apparently  without 
knowledge  of  the  work  of  Gother  Mann.  The  result  was  pub- 
lished by  him  in  1832,  in  “British  Dominions  in  North  America,” 
vol.  1,  p.  88,  from  which  I quote : “The  harbour  of  York  is  nearly 
circular,  and  formed  by  a very  narrow  peninsula  stretching  from 
the  western  extremity  of  the  township  of  Scarborough  in  an 
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oblique  direction  for  about  6 miles,  and  terminating  in  a curved 
point’ ’ (Gibraltar  Point)  “nearly  opposite  the  garrison.  . . . 
thus  enclosing  a beautiful  basin  of  a mile  and  a half  in  diameter. 
The  eastern  part  of  the  harbour  is  bounded  by  an  extensive 
marsh,  through  part  of  which  the  river  Don  runs  before  it  dis- 
charges itself  into  the  basin.” 

A copy  of  Bouchette’s  plan  is  in  “Landmarks,”  5th  series,  p. 
329,  and  also  appears  as  the  frontispiece  to  Perley’s  report  in 
the  volume  (1881-2),  “Reports  on  Toronto  Harbour.” 

In  1793,  York  was  established  as  a military  post  and  town 
on  Toronto  Harbour;  and  in  1796  the  seat  of  Provincial  Govern- 
ment was  removed  there  from  Newark  (Niagara). 
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There  is  yet  another  excellent  contemporary  plan,  in 
two  parts,  of  the  town  and  the  harbour  and  county,  made  in 
1794,  by  David  W.  Smith,  Surveyor- General  of  the  new  Pro- 
vince, then  resident  in  York;  a distinguished  public  officer, 
afterwards  made  a baronet.  On  the  plan  of  the  harbour  and 
county  is  marked  the  1st  concession  with  its  broken  front,  the 
contour  of  which  shews  the  variation  in  size  of  the  broken  lots 
(one  having  48  and  the  other  50  acres) . A continuous  peninsula 
is  laid  down  from  Scarborough  to  its  west  end  (Gibraltar  Point). 
All  the  triangular  area  east  of  the  harbour  proper  is  indicated 
as  of  a marshy  character,  and  that  with  discrimination.  The 
marshy  outlet  of  the  Don  into  the  bay  is  connected  wdth  an  inner 
marshy  channel,  leading  into  the  interior  marsh,  occupying  the 
position  of  the  present  Ashbridge’s  Bay,  while  to  the  south  of 
this  and  half  way  along  the  peninsula  is  marked  “wild  hay,” 
and  all  along  the  northern  part  (that  is,  the  broken  front)  is 
also  marked  “wild  hay.” 

This  map  deserves  close  study,  for  it  is  doubtless  in  all  its 
details  accurate  and  trustworthy,  being  made  by  one  competent 
to  represent  graphically  wrhat  he  had  the  opportunity  of  observ- 
ing personally  during  several  years’  sojourn  at  York.  The 
maps  are  given  in  “Landmarks,”  1st  series,  pp.  287-8. 

Bringing  these  various  maps  and  descriptions  to  bear  upon 
the  language  in  the  patents,  the  obvious  import  of  the  words 
“broken  front”  appears.  A further  clue  is  given  in  Wadsworth 
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and  Unwin’s  letter  of  the  1st  March,  1878,  in  which  the  writer 
refers  to  his  experience  as  a surveyor,  in  reference  to  the  patents 
of  the  broken-fronted  lots  in  this  concession  (lots  3 to  15).  He 
goes  on  to  say  that  in  some  cases  the  land,  as  to  the  south  course, 
is  given  ‘ 1 along  the  front  ’ ’ and  in  others  as  ‘ ‘ along  the  marsh ; ’ ’ 
and  so  he  regards  the  words  as  meaning  one  and  the  same  bound- 
ary. This  conclusion  is  entirely  in  accord  with  the  information 
derived  from  the  maps,  and  it  also  accords  with  the  early  evi- 
dence in  the  case. 

The  local  situation  when  these  lands  were  first  granted  by  the 
Crown  for  actual  settlement  forbids  any  inference  or  deduction 
that  riparian  rights  attached  or  were  to  be  implied  in  favour  of 
the  patentees.  The  boundary  of  their  land  was  an  irregular  line 
forming  the  northern  limit  of  “the  great  marsh,”  as  it  came  to 
be  called.  Land  touched  land,  albeit  of  a swampy  sort,  and  no 
place  is  left  for  abutment  on  a water  front. 

What  has  been  said  as  to  the  patent  of  1797  applies  equally 
to  that  of  1804,  in  regard  to  local  conditions;  for  the  behaviour 
of  fresh  water  marshes  in  ponds,  lakelets,  and  sluggish  waters  is 
everywhere  and  always  the  same  and  according  to  the  same 
natural  laws.  I mean  that  the  “wild  hay”  which  was  there  at 
first  would  be  there  in  1804,  as  it  was  there  at  the  end  of  the 
century. 

The  period  next  to  be  considered  is  about  the  time  Toronto 
was  incorporated.  In  1834,  when  the  Town  of  York  had  some 
8,000  inhabitants,  it  was  incorporated  as  the  City  of  Toronto. 
The  statute  4 Wm.  IV.  ch.  23,  sec.  2 (Upper  Canada),  defined 
its  boundaries:  that  to  the  east  being  the  river  Don.  Its  liber- 
ties were  declared  to  extend  500  feet  into  the  lake.  By  sec.  13, 
it  was  provided  that  all  that  portion  of  the  liberties  of  the  city 
lying  between  the  margin  of  the  water  on  the  north  side  of  the 
bay  in  front  of  the  city,  and  the  margin  of  the  water  on  the 
north  side  of  the  marsh  and  bay  east  of  the  river  Don  (that  is, 
Ashbridge’s  Bay),  and  the  southern  limit  of  the  said  liberties, 
including  the  peninsula  and  island,  should  constitute  and  form 
the  harbour  of  Toronto. 

The  effect  of  this  legislation  was  to  enlarge  the  limits  of  the 
natural  harbour  and  create  a larger  statutory  harbour,  includ- 


xxx.]  ONTARIO  LAW  REPORTS. 

ing  Ashbridge’s  Bay,  the  peninsula  and  island,  and  also  all  the 
marsh  up  to  the  margin  of  the  water  on  the  north  side  of  the 
marsh.  The  north  limit  of  the  harbour  was  to  the  margin  of 
water  on  the  north  side  of  the  marsh.  This  is  not  the  same 
boundary  nor  so  extensive  a boundary  as  up  to  the  edge  of  the 
marsh — as  may  hereinafter  appear. 

This  legislation  I should  infer  to  be  the  outcome  of  some 
previous  careful  consideration  of  problems  connected  with  the 
harbour  proper,  the  marsh,  and  the  Don.  These  were  in  close 
natural  juxtaposition ; the  harbour  was  markedly  affected  by  the 
Don,  and  the  marsh  under  changing  physical  conditions ; and  it 
was  deemed  expedient  to  link  both  together  by  legislation,  to  the 
end  that  the  natural  harbour  might  be  preserved  and  main- 
tained to  the  best  advantage.  The  marsh  area  was  to  be  ancil- 
lary or  subservient  to  the  harbour,  as  the  future  might  develope ; 
meanwhile,  it  was  to  be  included  in  the  harbour  by  statute. 

It  was  from  earlier  days  noticed  that  natural  causes  (that  is, 
winds,  currents,  rainfall,  silt  from  the  Don,  and  detritus  from 
the  Scarborough  Heights)  had  varied  and  often  serious  effects  on 
the  integrity  of  the  whole  bay.  Observations  made  shewed  that 
the  contour  of  the  peninsula  was  being  altered  from  causes  not  as 
yet  fully  apprehended,  and  that  the  one  entrance  to  the  west 
was  year  by  year  diminished  in  width.  The  depth  of  the  harbour 
was  also  threatened  by  the  muddy  deposits  from  the  Don,  in  its 
spring  and  fall  freshets,  which  were  filling  that  end  of  the  basin 
and  fostering  the  growth  of  vegetation  along  the  shallow  water- 
front. 

The  first  movement  of  relief  from  the  Legislature  was  in 
1833,  when  £2,000  was  voted  for  the  construction  of  works  to 
improve  and  preserve  the  Harbour  of  York : 3 Wm.  IV.  ch.  32.  By 
sec.  2,  William  Chisholm,  Hugh  Richardson,  and  James  G.  Che- 
wett  were  appointed  commissioners  to  superintend  the  construc- 
tion. On  the  4th  January,  1834,  these  commissioners  reported 
in  favour  of  damming  the  harbour,  with  a view  to  diverting  the 
course  of  the  river  Don  therefrom.  This  report  was  communi- 
cated by  Lieutenant-Governor  Colborne  to  the  consideration 
of  the  House  of  Assembly.  The  report  came  before  a select  corn- 
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mittee,  accompanied  by  a statement  addressed  to  the  inhabitants 
by  Richardson. 

Richardson  was  a lake  captain  of  experience,  had  sailed  those 
waters  since  1826,  and  his  opinions  were  of  value  and  practical 
weight.  When  a permanent  Board  of  Harbour  Commissioners 
was  appointed  in  1850  (13  & 14  Yict.  ch.  80),  he  was  their  choice 
as  Harbour  Master,  an  office  he  filled  till  his  death  in  the  early 
eighties. 

Captain  Richardson  and  Captain  Bonnycastle  and  others 
were  examined  before  the  Committee,  and  the  latter  (a  well- 
known  officer  of  the  Royal  Engineers,  afterwards  knighted) 
was  requested  to  prepare  the  written  report.  A recommendation 
was  also  made  that  £500  more  be  voted  to  complete  the  pier  (at 
the  Queen’s  Wharf,  protecting  the  entrance),  but  no  further 
concession  was  made;  and  it  is  stated,  “Inasmuch  as  the  town 
was  about  to  become  incorporated,  it  might  well  be  left  to  the 
local  authorities  under  the  Municipal  Government  to  deal  with 
the  problems  involved.”  Thereupon  followed,  as  stated,  the  in- 
corporation of  York  and  the  delimitation  of  its  harbour. 

Much  light  is  cast  upon  the  condition  of  the  harbour  and  the 
marsh  by  a condensation  of  the  information  given  and  the  sug- 
gestion made  by  the  gentlemen  just  named. 

In  Captain  Richardson’s  paper  addressed  to  the  inhabitants 
(illuminated  by  many  rhetorical  touches  and  phrases),  he  sets 
forth  that  the  harbour  is  on  the  verge  of  ruin.  He  attributes 
the  formation  of  the  peninsula  forming  the  harbour  by  its  pro- 
tection at  the  south,  to  the  gradual  work  of  dilapidation  and  de- 
posit, and  says  that  Nature,  in  parcelling  out  the  sheet  of  water 
from  the  lake,  enclosed  within  its  bosom  the  seed  of  destruction. 
The  Don,  whilst  it  dribbled  its  puny  waters  into  the  great  lake, 
was  of  small  account,  but  once  impeded  by  the  formation  of  the 
peninsula,  from  total  insignificance  it  became  the  grand  agent 
of  destruction  to  one  of  the  finest  harbours  on  the  lake.  The 
Don  “displayed”  such  destructive  industry  as  to  displace  by  its 
alluvial  disgorgements  by  far  the  greater  part  of  the  body  of 
water  originally  enclosed  by  the  peninsula.  The  whole  of  the 
marsh  to  the  east,  once  deep  and  clear  water,  is  the  work  of  the 
Don ; and  in  the  bay  of  York,  where  now  its  destructive  mouths 
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are  turned,  vegetation  shews  itself  in  almost  every  direction, 
prognosticating  the  approaching  conversion  of  the  sheet  of  water 
into  another  marsh  delta  of  the  Don.  The  Harbour  of  York  owes 
nothing  to  the  Don  but  its  decay.  It  owes  nothing  to  the  Don 
for  the  navigableness  of  its  channel.  The  waters  of  the  Don  can 
be  of  no  more  value  to  the  channe)  and  the  port  than  they  are 
to  the  channel  of  itself ; that  is,  were  the  channel  of  the  Harbour 
of  York  solely  dependent  on  the  waters  of  the  Don,  it  would  be 
just  as  navigable  as  is  the  channel  of  the  Don,  which  is  not  navig- 
able at  all.  In  the  summer  months  it  would  scarcely  float  a boat. 
In  the  months  of  July  and  August,  when  the  Don  scarcely  af- 
fords water  enough  to  keep  its  own  channel  open,  the  port  is 
deeper  and  better  than  at  any  other  season  of  the  year.  We  owe 
the  open  channel  of  our  harbour  entirely  to  the  varying  levels  of 
the  lake,  and  the  decay  of  our  harbour  chiefly  to  the  Don.  What, 
then,  are  the  means  of  improvement  and  preservation?  The 
improvement  must  be  to  contract  the  channel;  the  grand  work 
of  preservation  to  shut  out  the  Don  (p.  7).  By  shutting  out  the 
Don  you  exclude  the  source  of  alluvial  deposit,  which,  in  one 
easterly  storm  accompanied  by  rain,  brings  down  and  spreads 
over  the  bed  of  the  harbour  more  soil  than  would  employ  the 
entire  dredging  machine  a month  to  remove.  Even  the  cultiva- 
tion of  the  country  increases  the  destructive  power  of  the  Don. 
Thus  the  Don  throws  before  it  two  immense  feelers  of  rushes,  as 
piloting  its  track  of  ruin,  and  layer  by  layer  steadily  and  effect- 
ually the  bottom  of  the  bay  rises  to  the  surface.  ‘ ‘ I estimate  the 
deposit  in  the  bay  from  two  to  three  inches  annually ; less  about 
the  shores,  but  more  in  deep  water  and  in  the  immediate  outlet 
of  the  Don. ” The  land  boundary  of  the  bay  (that  is,  the  whole 
area  of  Toronto  Bay  and  Ashbridge’s  Bay)  is  the  same  now  as 
when  the  harbour  was  first  formed;  and  yet  one-half  of  it  has 
become  a vast  delta  of  the  Don,  and  of  what  remains  of  the  west- 
ern bay  there  is  only  at  its  deepest  part  29  feet,  where  origin- 
ally there  was  at  least  15  fathoms  (p.  8). 

(“Peninsula”  and  “Island”  are  used  by  Richardson  for 
the  same  thing — the  island  being  alternately  one  and  the  other.) 

“When  the  peninsula  first  rose  out  of  the  lake,  the  Don  fell 
into  the  bay  nearly  about  the  middle.”  Consequently,  the  first 
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operation  of  its  alluvial  deposit  was  to  cut  the  bay  into  two,  leav- 
ing the  deepest  water  east  and  west ; but,  as  the  prevailing  winds 
were  west  and  the  bay  was  open  to  the  west,  it  followed  that  the 
outsettings  of  the  Don  were  naturally  driven  east,  and  its  disgorg- 
ing first  choked  the  passage  in  that  direction,  and  of  course  it 
flowed  where  least  impeded,  that  is,  west.  Now  the  process  has 
arrived  at  that  stage,  by  the  constant  wasting  of  the  west  wind 
sweeping  the  island  sand  and  gravel  against  the  marsh  and  out- 
set of  the  Don,  that  it  has  formed  all  round  the  head  of  the  bay 
a beach  sufficiently  elevated  above  the  marsh  to  form  a complete 
dyke,  with  the  exception  of  the  mouths  of  the  Don.  “Dams  may 
be  thrown  across  these  without  difficulty,  and  the  Don,  a little 
elevated,  would  soon  work  itself  a passage  through  the  marsh 
to  the  outlet  at”  Ashbridge’s  Bay. 

Richardson  then  opposes  a proposition  made  to  open  a chan- 
nel into  the  harbour  from  the  east  through  the  neck  of  the  pen- 
insula and  marsh  at  “the  portage”  from  the  harbour  proper  to 
the  lake,  and  he  also  opposes  a further  scheme  of  making  an 
entrance  at  Ashbridge’s  Bay  through  the  marsh  into  York  Har- 
bour. That  would  be,  he  says,  to  make  there  “a  sluggish  canal 
imbedded  in  a sickly  marsh.” 

He  had  examined  the  opening  from  the  lake  into  Ashbridge’s 
Bay  (a  natural  breach  made  by  the  water  during  a high  level  of 
water  in  the  lake),  and  found  it  nearly  100  yards  wide,  with  a 
channel  7 or  8 feet  deep.  An  experiment  might  be  made,  he 
says,  by  piling  the  sides  of  the  entrance,  and  the  flux  and  reflux 
of  the  water  by  the  varying  levels  of  the  lake  might  produce  a 
navigable  channel,  and  the  use  of  a dredging  machine  to  cleanse 
the  marsh,  increase  the  surface,  and  deepen  the  water,  would 
make  a good  harbour  for  local  or  private  purposes;  but  he 
would  not  favour  an  attempt  to  make  by  this  means  two  outlets 
to  the  Harbour  of  York  (p.  9). 

The  earlier  report  of  the  Harbour  Commissioners,  dated  the 
4th  January,  1834,  will  now  be  briefly  taken  up.  It  begins  by 
stating  that  the  waters  were  unusually  low  in  1833,  only  9 or  10 
feet  at  the  pier-head.  The  report  recommends  the  construction 
of  works  along  the  shallow  near  the  island,  so  as  practically  to 
continue  the  island  to  the  bank  of  the  channel  opposite  the  pier, 
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contracting  it  about  700  feet  in  width,  and  confining  all  the 
influx  and  efflux  of  water  to  this  outlet  alone,  whereby  the  chan- 
nel would  be  scoured  both  ways  by  the  winds  and  kept  clear. 
But,  to  ensure  that  the  waters  of  the  bay  make  no  passage  by 
the  mouths  of  the  Don  and  through  the  marsh  to  the  outlet  at 
Ashbridge’s  Bay,  it  is  advised  that  the  mouths  that  open  into 
York  Bay  be  dammed  across,  and  the  course  of  the  Don  turned 
east.  They  look  upon  the  Don  as  a vehicle  for  the  transport  of 
alluvium  into  the  bed  of  the  harbour,  without  its  waters  being 
to  the  port  of  any  significant  value.  This  plan  is  to  ensure 
against  any  breach  of  the  waters  of  the  bay  in  an  eastern  direc- 
tion, and  also  to  arrest  the  progress  of  ruin  to  the  port,  ‘ ‘ now  so 
fatally  in  operation  through  the  destructive  agency  of  the  Don.” 
The  special  report  called  for  by  the  Legislature  was  made  in 
1835  by  Captain  Bonnycastle.  He  deals  with  three  general  pro- 
positions: (1)  that  of  damming  up  the  estuaries  of  the  Don 
river;  (2)  of  cutting  a navigable  channel  through  the  narrows  of 
the  peninsula  to  the  eastward  or  near  where  it  joins  the  great 
marsh;  (3)  project  of  breakwater  at  north  shore  of  channel  and 
of  improving  the  entrance  by  another  breakwater  at  the  western 
channel.  He  holds  (Richardson  contra)  that  the  quantity  of 
matter  subsiding  from  the  flow  of  the  Don  into  York  Bay  must 
be  inappreciably  small.  The  fine  sand,  mud,  and  vegetable 
matter  in  a state  of  comminution,  brought  down  by  the  Don,  is, 
as  to  the  bulk  of  it,  lost  in  the  great  expanse  of  the  marsh,  which 
has  apparently  been  formed  by  the  silt  of  the  Don,  and  lately 
is  left  to  escape  into  the  basin  of  the  bay  (p.  11).  The  marsh, 
bounded  as  it  is  by  a belt  of  sand,  receives  nearly  all  the  sedi- 
ment from  the  Don,  which  is  deposited  in  the  vicinity;  and  this 
accounts  for  the  innumerable  and  shifting  creeks  by  which  that 
marsh  is  rendered  so  difficult  to  traverse.  Shut  up  the  eastern 
forks  of  the  Don  and  allow  that  river  to  spread  itself  over  the 
whole  marsh.  A few  years  would  suffice  to  fill  up  the  marsh,  into 
mud,  if  the  Don  brings  down  such  a quantity  of  matter  as  it  is 
supposed  it  does.  The  Don,  therefore,  is  useful,  to  the  harbour 
in  a very  slight  degree,  from  the  circumstance  of  a great  por- 
tion of  its  deposit  finding  a convenient  delta  to  accumulate  upon, 
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and  also  that  portion  of  its  sluggish  stream  which  enters  the  bay 
assists  in  a trifling  degree  in  keeping  its  waters  in  motion.  There 
would  not  be  much  benefit  from  closing  the  breaches  which  the 
Don  has  made  into  the  harbour;  and  it  is  likely,  as  the  country 
becomes  more  cleared,  the  Don  itself  will  become  very  insig- 
nificant by  the  drying  up  of  its  little  tributary  streamlets.  One 
purpose  for  which  the  shutting  out  of  the  Don  from  the  harbour 
would  be  eminently  useful  would  be  in  reclaiming  the  great 
marsh  of  upwards  of  1,000  acres  in  extent,  just  at  present  such 
a fertile  source  of  unhealthfulness  to  the  city.  He  thinks  no 
harm  would  result  from  making  a small  canal  through  the  nar- 
rows of  the  peninsula  to  the  east  of  the  harbour.  He  approves 
in  principle  of  the  plan  originally  designed  by  Captain  Richard- 
son of  protecting  and  preserving  the  western  entrance.  He  refers 
to  Richardson  as  one  “than  whom  no  other  person  navigating 
has  a better  knowledge  of  the  harbour.” 

Bonny  castle  calls  attention  to  the  then  incipient  danger  of 
drainage  into  the  harbour.  He  says:  “The  numerous  drains 
and  sewers,  and  the  quantity  of  rubbish  daily  thrown  into  the 
bay,  have  the  twofold  effect  of  lessening  the  depths  near  the  sewer 
and  rendering  the  neighbourhood  very  unpleasant  in  the  best 
part  of  the  year”  (p.  16).  His  conclusion  is,  that  it  would  be 
highy  advantageous  to  the  city  that  an  attempt  should  be  made 
to  drain  the  marsh  and  dam  up  the  mouths  of  the  Don. 

In  an  appendix  added  the  next  year  to  his  report,  Bonny- 
castle  says  that  he  has  examined  the  marsh  for  the  purpose  of 
drainage,  that  the  levels  appear  favourable,  and  the  best  plan 
would  be  to  canal  the  Don  river  through  the  marsh,  and  thus 
establish  a better  site  for  a canal  than  at  the  narrows  (that  is,  in 
the  peninsula).  He  adds:  “In  making  sewers  for  the  city  it  is 
advisable  to  construct  one  main  sewer  through  the  whole  length 
down  to  the  marsh,  instead  of  lateral  ones  into  the  bay  (p.  17). 

Subsequent  engineers  seem  to  have  reported  that  the  levels 
were  not  feasible  to  warrant  an  attempt  to  drain  the  marsh  or  to 
construct  a main  sewer.  No  further  move  was  then  taken  in 
either  direction. 

In  regard  to  the  harbour  generally,  no  actual  work  of  amelior- 
ation was  undertaken  in  respect  of  the  matters  brought  before 
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the  Legislature  and  the  inhabitants;  although  public  attention 
was  again  called  to  the  impairment  of  the  port  in  1841,  by  Roy, 
C.E.,  and  in  1847  by  Gzowski,  C.E.  (afterwards  knighted),  of 
the  Department  of  Public  Works.  He  reported  that  the  en- 
trance had  narrowed  by  250  feet,  while  the  bar  or  shallow  had 
gained  280  feet  more  in  a northerly  direction,  all  within  seven 
years. 

In  1834  (the year  of  incorporation),  a plan  of  the  city  and  its 
liberties  was  made  by  J.  0.  Chewett,  one  of  the  Harbour  Com- 
missioners, in  which  the  whole  of  the  triangular  area  east  of  the 
bay  was  labelled  “the  marsh. ” 

In  1841,  Sir  Richard  Bonny  castle,  who  spoke  of  what  he 
knew,  writes  thus : “I  watched  the  shores  of  the  great  pear- 
shaped  bay  or  harbour,  lined  with  buildings  on  the  north  and 
a barren  sand-bar  on  the  south,  finished  by  a stagnant  marsh  on 
the  east.”  (“The  Canadas  in  1841,”  vol.  1,  p.  146.)  The  marsh 
area  in  any  navigable  aspect  was  treated  as  of  no  account,  but 
for  other  purposes  it  attracted  much  attention.  The  suggestion 
first  made  by  Captain  Bonnycastle  in  1834  as  to  reclaiming  the 
marsh  was  taken  up  by  the  citizens,  and  a deputation  was  sent 
to  the  executive  head,  Sir  John  Colborne.  He  entertained  the 
project  with  favour,  and  promised  to  do  all  in  his  power  to  put 
the  entire  marsh  at  the  disposal  of  a company  to  be  formed,  with 
a view  to  its  being  reclaimed  as  far  as  possible.  (See  report  of 
Harbour  Commissioners,  1880  and  1881,  p.  67,  exhibit  11.) 

This  was  on  the  5th  March,  1835,  and  there  is  a valuable 
proof  of  how  he  bestirred  himself,  in  the  map  to  be  found  in 
the  same  report  at  p.  10,  inscribed  “Sketch  of  the  Harbour  of 
Toronto,  to  accompany  Report  on  it  made  by  the  Command  of 
His  Excellency  the  Lieutenant- Governor  for  the  Information 
of  the  Mayor  and  Corporation.  Dated  12th  March,  1835.”  I 
have  not  seen  the  report  referred  to;  but,  if  it  exhibited  the 
minute  care  to  make  things  clear  displayed  on  the  face  of  the 
plan,  it  must  have  supplied  ample  information  for  all  purposes. 
This  plan  shews  at  the  front,  between  lots  12  and  13  (site  of  Car- 
law  avenue)  a width  of  thick  marsh,  measuring  750  feet,  to  a 
pond  1,800  feet  by  1,100  feet,  south  through  the  thick  marsh. 
This  may  be  the  site  of  a very  elusive  place  called  “Brown’s 
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Pond”  on  which  no  two  witnesses  agree.  The  plan  merits  care 
fnl  study,  and  gives  one  a bird’s  eye  view  of  the  marsh  and 
harbour,  with  elaborate  care  in  the  markings  and  soundings.  The 
line  of  a canal  is  shewn  from  the  Don,  which  is  to  be  intercepted 
on  its  main  turn  to  the  west  and  carried  in  a straight  course 
east  to  or  towards  the  lake,  through  Ashbridge’s  Bay.  The 
legend  is,  “proposed  line  of  canal  three  and  a half  miles  from 
new  bridge  over  the  Don;  by  canalling  the  marsh  here  it  will 
be  drained  and  good  material  had  for  embankments.  ’ ’ 

Steps  were  taken  to  form  a company,  but  the  project  failed, 
probably  because  the  scheme  was  too  large  to  be  then  grappled 
with. 

A revival  of  public  interest  in  reclamation  appears  in  1846-7. 
A map  of  the  north  shore  of  the  harbour  was  prepared  in  1846 
by  Mr.  Howard,  then  for  some  years  City  Engineer;  a man  of 
ability  and  accuracy  in  his  profession.  This  may  be  seen  at  pp. 
67  and  731  of  “Landmarks,”  5th  series;  and  next  year,  1847, 
another  plan,  instructive  like  that  of  1837,  was  prepared  for  the 
City  of  Toronto  shewing  the  marshy  mouths  and  channels  of  the 
Don  and  to  the  east  the  open  water  of  Ashbridge’s  Bay.  It 
denotes  in  colours  the  composition  or  characteristics  of  different 
parts  of  the  marsh.  The  narrowest  part  of  the  thick  marsh, 
which  was  to  the  east  of  the  future  Carlaw  avenue,  was  1,100 
feet  wide,  and  at  the  foot  of  the  same  place  the  thick  marsh  went 
south  1,700  or  1,800  feet. 

The  Unwin  plan  of  1873,  exhibit  E,  is  also  coloured,  and 
gives  a good  idea  of  the  locality.  Comparing  this  last  with  the 
other  and  earlier  plans,  I have  no  doubt  that  it  may  be  accepted 
as  approximately  correct. 

There  has  also  been  prepared,  at  my  request,  a tracing  of 
the  Howard  plan,  brought  up  to  date  by  having  superimposed  the 
modern  changes  as  to  local  places  and  names.  That  also  may  be 
usefully  studied. 

The  Howard  plan  of  1847  was,  no  doubt,  prepared  in  fur- 
therance of  the  project  to  utilise  the  marsh;  and  in  that  year 
the  then  executive  head  of  the  Government,  Earl  Cathcart,  im- 
plemented, as  it  were,  the  undertaking  of  Sir  John  Colborne, 
and  issued  under  the  Great  Seal  of  Canada  to  the  city  a license 
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of  occupation  of  the  whole  area  of  marsh  and  water,  containing 
in  all  2,250  acres. 

This  license,  of  the  12th  January,  1847,  deals  with  the  penin- 
sula in  front  of  the  city,  and  also  with  the  marsh  adjoining  the 
said  peninsula  to  the  eastward  of  the  bay  in  front  of  the  city. 
This  territory  was  to  be  held  and  occupied  during  pleasure.  Free 
access  to  the  beach  was  reserved  for  all  vessels,  boats,  and  per- 
sons. (That  was  the  beach  on  the  lake  front  of  the  peninsula.)  It 
was  provided  that  the  city  should,  when  required,  surrender  the 
tract,  free  from  all  claims  for  possession,  for  buildings  or  other 
improvements  which  should  be  erected  thereon. 

The  words  of  description  in  the  license  are  broad  enough  to 
cover,  and  were  meant  to  cover,  the  large  pond  of  water  en- 
circled by  the  marsh  which  came  to  be  called  Ashbridge’s  Bay 
( from  the  name  of  a man  who  had  bought  broken  front  lot  num- 
ber 9 and  had  settled  there).  That  the  name  “the  marsh”  in- 
cluded that  stretch  of  water  is  evident  from  subsequent  legis- 
lation, a reference  to  which  may  be  made  by  anticipation. 

In  1855,  the  Legislature  completed  the  matter  by  “An  Act  to 
confirm  the  City  of  Toronto  in  the  possession  of  the  Peninsula 
and  Marsh  now  held  by  it  under  License,”  18  Yict.  ch.  145.  It 
was  thereby  made  lawful  for  the  Province  to  grant  the  subject 
of  the  license  out  and  out  to  the  city,  and  these  words  are 
used  as  the  description:  “The  said  peninsula  and  the  marsh  to 
the  eastward  of  the  said  bay  (commonly  known  as  Ashbridge’s 
Bay).” 

The  words  “the  marsh  to  the  eastward  of  the  said  bay”  are 
the  words  of  the  license;  and  the  meaning  is,  as  in  the  license, 
“the  marsh  eastward  of  Toronto  Bay.”  It  is  “the  marsh  which 
is  commonly  known  as  Ashbridge’s  Bay.”  These,  parentheti- 
cally, are  the  new  explanatory  words,  first  used  in  the  statute, 
to  make  plain  that  the  whole  area,  land  and  water,  is  spoken  of 
and  treated  as  ‘ ‘ the  marsh.  ’ ’ 

This  statute  was  preceded  by  much  consideration  and  discus- 
sion by  the  best  authorities  available,  as  to  the  proper  way  of 
dealing  with  the  harbour,  the  marsh,  and  the  Don.  The  first 
step  had  been  taken  in  securing  the  license  of  occupation  of  the 
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marsh  territory,  and  the  city  authorities  desired  to  know  what 
was  best  to  be  done  next;  so  surveys  and  plans  were  procured, 
and  finally  premiums  were  offered  for  the  best  monograph  on 
this  practical  theme. 

In  1850,  Sanford  Fleming,  C.E.  — afterwards  knighted  — 
read  before  the  Canadian  Institute  an  elaborate  paper  dealing 
with  the  harbour  in  its  many  aspects.  His  theory  of  the  forma- 
tion appears  to  be  the  one  most  in  favour.  The  ground-work  of 
the  enclosed  harbour,  he  says,  is  the  delta  of  the  Don.  Sand  and 
gravel  from  Scarborough  Heights  to  the  eastward  were  trans- 
ported and  deposited  upon  the  deltaic  shallow  of  the  Don,  and 
these  conjoint  contributions  gave  rise  to  the  peninsula  as  it  exists. 
Comparing  the  then  present  with  the  time  of  Bouchette,  he  finds 
that  the  lighthouse,  once  on  the  lake,  is  now  distant  from  it  IS 
chains ; an  addition  of  30  acres  in  54  years.  He  predicts  that,  if 
natural  agencies  are  left  entirely  to  themselves,  the  peninsula 
will  unite  with  the  mainland  west  of  the  Queen’s  wharf,  just  as 
the  peninsula  was  originally  connected  with  the  mainland  by  the 
ridge  of  sand  from  near  Privatt’s  hotel  to  the  windmill.  (That 
is  the  isthmus  of  Gother  Mann,  separating  the  marsh  from  the 
bay.)  He  compares  the  width  of  the  entrance  to  the  west,  as 
given  by  different  authorities,  thus:  in  1796,  according  to  Bouch- 
ette, the  navigable  width  was  480  yards;  in  1823,  according  to 
Bayfield,  it  was  310  yards ; in  1835,  according  to  Bonnycastle,  it 
was  260  yards;  and,  by  Fleming’s  own  survey  in  1850,  it  was  120 
yards. 

The  Don,  he  says,  has  hitherto  failed  to  keep  open  its  own 
channel  to  a greater  depth  than  two  or  three  feet,  and  it  annually 
transports  considerable  quantities  of  silt  from  the  interior 
of  the  country  to  the  marsh.  He  gives  warning  that  all  drains 
and  sewers,  are  emptying  into  the  bay,  and  so  are  making  it  a 
cesspool  for  a population  of  30,000,  with  their  horses  and  cattle. 
He  suggests  that  there  should  be  a main  sewer  along  the  city 
front  and  the  marsh.  Into  this  main  sewer  all  lateral  ones  from 
the  north  and  also  the  whole  drainage  of  gas,  chemical,  and  other 
works  should  be  discharged.  The  prejudicial  effect  of  the  Don 
on  the  depth  of  the  harbour  may  be  destroyed  by  closing  its  pre- 
sent outlet  and  forming  an  outlet  of  sufficient  capacity  in  the 
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beach  separating  the  main  lake  from  Ashbridge’s  Bay  (p.  66). 
He  agrees  with  Captain  Bonnyeastle  as  to  the  expediency  of 
closing  the  present  outlets  of  the  Don  and  of  conveying  the  whole 
sewage  of  the  city  to  the  marsh.  Finally,  he  approves  of  the 
construction  of  the  other  eastern  entrance  to  the  harbour,  pro- 
vided it  be  well  protected. 

In  January,  1852,  Walter  Shanley,  C.E.,  at  the  request  of  the 
then  Harbour  Master,  Richardson,  reported  on  the  state  of  the 
harbour.  I quote  from  his  report : ‘ ‘ There  is  an  insidious  and, 
patient  enemy  busy  at  the  eastern  extremity  of  the  harbour — 
the  river  Don,  bearing  down  every  spring  vast  quantities  of  rich 
alluvial  silt  from  Scarborough  Heights  to  find  a final  resting- 
place  in  Toronto  Bay;  and  so  surely  as  it  has  formed  hundreds 
of  acres  of  land  between  that  and  Ashbridge’s  Bay,  so  surely 
will  it  continue  to  work  out  the  same  mission,  to  the  detriment 
of  the  former,  until  the  hand  of  man  shall  interfere  to  give 
another  direction  to  its  labours,”  He  is  convinced  that  the  bay 
is  the  recipient  and  cesspool  for  most  of  the  matter  carried  down 
by  the  Don. 

Shanly’s  plan  to  keep  the  Don  from  discharging  into  the  bay 
was  to  cut  a canal  from,  a point  below  the  bridge  across  the  Don, 
into  the  lower  bay  (Ashbridge’s),  and  make  an  opening  through 
the  peninsula  opposite  the  mouth  of  the  canal,  which  would 
then  be  the  river  Don,  so  as  to  give  the  waters  fr6e  access  to 
the  lake;  divert  the  stream  into  this  new  channel  by  throwing 
a dam  across  its  present  debouchement,  or,  if  necessary,  right 
across  the  lower  side  of  the  bay.  There  would  be  much  deposit 
formed  from  the  floods  of  the  Don  in  rear  of  the  dam,  thereby 
raising  the  low  land  in  the  locality  till  a considerable  width 
along  the  margin  and  fronting  on  the  harbour  would  be  acces- 
sible for  building  and  other  purposes  (p.  21). 

Harbour  Master  Richardson’s  report  in  1854  calls  attention 
to  many  sources  of  danger  then  existent:  continued  breaches  in 
Ashbridge’s  Bay  since  the  great  breach  of  1832;  the  present 
breach  at  the  narrows,  bringing  in  mounds  of  sand;  wearing 
away  of  the  peninsula  in  the  centre;  the  channel  entrance  con- 
tracted from  800  feet  to  300  feet  in  the  course  of  20  years ; his  as- 
sertion 20  years  ago  that  the  harbour  was  in  an  advanced  state 
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of  decay  is  confirmed  by  20  years’  later  observation;  and  bis 
urgent  call  is  to  “fill  up  the  breach”  (p.  20). 

This  report  stirred  into  activity  the  Harbour  Commissioners 
and  the  city  council,  and  in  March,  1854,  money  premiums  were 
offered  for  the  three  best  reports,  as  alluded  to.  The  first  prize 
was  awarded  to  Henry  Youle  Hind,  M.A.,  Professor  of  Chemistry 
in  the  University  of  Trinity  College ; the  second  prize  to  Sanford 
Fleming,  C.E. ; and  the  third  to  Kivas  Tully,  C.E.  There  was 
also  a special  prize  given  to  a paper  by  Captain  Hugh  Richard- 
son. These,  when  combined,  serve  to  shew  the  local  conditions 
of  the  bay  and  the  marsh  as  they  existed  in  1854,  and  some  ex- 
tracts will  be  made,  as  was  done  from  the  earlier  reports  in  rela- 
tion to  the  condition  in  1834. 

Mr.  Hind  discusses  the  method  of  formation  of  the  sand  and 
shingle  beach  (the  beach  enclosing  Ashbridge’s  Bay  and  the 
swamps  of  the  Don,  and  the  peninsular  boundary  of  the  har- 
bour), with  its  subaqueous  extension  towards  Humber  Bay.  In 
many  respects  he  differs  from  Sanford  Fleming.  He  gives  a 
good  deal  of  attention  to  the  fluctuating  levels  of  the  waters  of 
the  lake  as  affecting  and  modifying  sand-bars  and  creating  tra- 
velling beaches.  He  finds  that  the  high  water  of  1838  was  equal 
to  that  of  1853,  and  that  there  is  at  least  five  feet  of  fluctuation 
in  the  height  of  Lake  Ontario  in  period  of  high  and  low  water. 
He  adopts  the  position  laid  down  by  Mr.  Hall,  an  American 
geologist,  who  says : ‘ For  many  years  previous  to  1835  the  lakes 
were  all  at  a lower  elevation,  and  this  allowed  the  formation  of 
bars  and  beaches  at  the  outlet  of  streams  which  before  opened  up 
a deep  channel  into  the  lake;”  and  so  he  thinks  the  peninsula 
was  not  formed  by  the  detritus  of  the  Don,  because  of  the  great- 
depth  of  water — 12,  16,  or  18  feet — between  the  mouth  of  the 
Don  and  the  marsh  boundary.  ( This  seems  to  refer  to  the  deep 
water  in  Ashbridge’s  Bay).  A period  of  high  water  arises,  like 
the  one  just  terminating  (1853-4),  like  the  period  of  1838  or  of 
1788 ; and  a period  of  low  water  follows,  like  that  of  1818  or  that 
of  1848;  and  the  sand  shallow  formed  along  and  west  of  Scar- 
borough would  form  into  a sand-beach.  (That  is  the  peninsula). 
He  goes  on:  “It  is  probable  that  the  beach  surrounding  Ash- 
bridge’s Bay  and  the  marsh  was  thrown  up  and  around  during 
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one  period  of  low  water  in  the  lake  . . . Now  begins  the  exist- 
ence of  the  marsh,  which  is  described  as  consisting  mainly  of  a 
floating  bog,  but  which  has  been  making  rapid  progress  of  late 
years.  For  example,  at  25  yards  south  of  the  bridge  over  the 
Don,  built  by  the  Grand  Trunk  Railway  (April,  1854),  is  an  old 
brick-yard.  Clay  has  been  dug  below  the  present  level  of  the 
Don,  and  the  hollows  are  occupied  with  reeds,  rushes,  and  swamp 
plants.  A farmer  near  Ashb ridge’s  Bay,  at  Leslie’s,  claims  a 
loss  of  5 acres  during  the  last  13  years  by  encroachments  of  the 
marsh,  but  he  expected  to  regain  it  when  the  waters  fell.  The 
remains  of  a fence  60  yards  distant  from  the  present  boundary 
of  the  rushes,  are  visible  in  one  portion  of  the  marsh.  These 
encroachments  have  been  made  during  periods  of  high  and  low 
water,  and  arise  from  the  invasion  of  the  land  by  the  rushes 
and  other  swamp  plants”  (p.  41). 

Hind  is  decidedly  against  any  permanent  opening  being  made 
at  the  end  of  the  bay  (at  the  eastern  gap)  or  from  Ashbridge’s 
Bay  into  the  lake.  His  position  is,  that  the  integrity  of  the 
peninsula  must  be  preserved.  Breaches  made  in  periods  of  high 
water  will  repair  themselves  during  periods  of  low  water.  A 
breach  was  thus  repaired  last  year  at  the  eastern  extremity  of 
Toronto  Harbour,  and  nature  is  now  repairing  another,  one- 
third  of  a mile  long,  at  the  rate  of  an  acre  a week,  in  Ashbridge ’s 
Bay.  The  average  fluctuations  of  Lake  Ontario  are  about  2 feet. 
The  difference  in  level  of  the  lake  in  October,  1849,  and  June, 
1854,  was  4 feet  5 inches.  It  is  the  difference  in  the  height  of 
water  that  makes  the  breaches  appear  to  be  changing;  yet  they 
may  be  precisely  the  same. 

As  to  high  and  low  water  he  quotes  Hall  (quoting  Higgins)  : 
“The  minimum  period  continues  for  a considerable  number  of 
years,  while  the  maximum  is  for  a single  year  only”  (pp.  45  and 
46).  He  then  says  (p.  49)  : ‘The  maximum  level  of  the  lakes 
lasts  one  or  two  years  only,  whereas  the  minimum  lasts  several 
years.”  The  marshes  have  been  produced  by  the  same  vegetable 
growth  which  now  converts  the  ponds  of  the  peninsula  into 
reedy  swamps.  The  detritus  of  the  Don  has  accelerated  the 
formation  of  the  marsh;  but  that  detritus  consists  only  of  fine 
mud,  which  can  be  mechanically  suspended  in  water  (p.  48). 
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It  is  desirable  to  produce  a current  betwen  the  Queen ’s  wharf 
and  the  groynes  to  be  placed  there  for  protection.  To  effect  this, 
the  Don  should  be  permitted  still  to  enter  the  bay,  but  not  by  its 
present  mouth;  this  should  be  closed,  and  a mouth  opened  at 
“H”  [the  diagram  shews  a point  to  the  south,  half  way  between 
the  then  mouth  of  the  Don  and  the  peninsula] , and  a channel  cut 
out  for  the  Don  south-east  of  the  railway  bridge.  Two  or  more 
channels  would  be  better,  to  prevent  the  cutting  of  a deep  pas- 
sage by  the  waters  of  the  Don.  The  channel  might  be  conveyed 
to  different  parts  of  the  marsh.  The  progress  of  consolidating 
the  marsh  by  this  means  would  be  very  rapid.  The  waters  of 
the  Don  would  percolate  through  the  marsh,  and,  if  they  cut  a 
deep  channel,  they  would  have  time  to  deposit  much  of  the 
mechanically  suspended  matter  with  which  they  are  charged 
during  freshets,  and  if  they  did  not  cut  a new  deep  channel  the 
reeds  would  act  as  filters,  and  effectually  arrest  all  silt.  The 
sewage  of  the  town  should  be  allowed  to  flow  into  the  Don.  “In 
the  marsh  it  would  become  inoffensive,  being  rapidly  consumed 
by  vegetation.  The  waters  of  the  bay  would  thus  be  greatly 
purified.  The  passage  of  the  Don  through  Ashbridge’s  Bay 
could  not  be  maintained.  ’ ’ 

Thus  far  from  the  first  prize  report. 

Mr.  Fleming’s  report  was  made  up  of  the  paper  presented 
to  the  Candian  Institute  in  the  year  1850,  already  set  forth,  with 
additional  matter,  from  which  I now  draw  some  material : — 

Ashbridge’s  Bay,  as  commonly  known,  comprises  an  area  of 
about  800  acres,  triangular  in  form  with  apex  eastward. . About 
half  the  area  is  marsh,  the  other,  muddy  water  of  various  depths. 
It  is  divided  from  Toronto  Bay  by  a narrow  belt  of  sand  and 
gravel,  through  which  are  two  channels  formed  by  the  mouth  of 
the  Don  into  the  main  bay.  It  is  not  desirable  to  unite  these 
two  bays,  even  by  the  present  channel.  Through  the  swamp  land 
the  channel  would  have  to  be  conducted  as  a canal.  It  is  better 
to  divert  the  Don  permanently  into  Ashbridge’s  Bay,  as  the 
waters  of  the  Don  are  of  no  value  to  the  harbour,  but  might  be 
made  an  effective  conduit  for  the  sewage  of  the  city,  which  would 
conduce  to  the  salubrity  of  the  city  and  cease  to  be  a detriment 
to  its  harbour  (p.  74).  Since  about  1800  Nature  began  to  destroy 
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the  harbour  which  she  had  completed  so  well,  and  recently  by 
such  palpable  encroachments  on  the  entrance  to  the  bay  as  to 
induce  alarm  lest  its  commercial  value  be  endangered.  Regularly 
and  constantly,  encroachments  have  been  going  on.  The  chan- 
nel has  been  decreasing  in  width  and  the  shallow  increasing. 
Nothing  has  been  done  to  check  the  danger  except  the  erection  of 
the  Queen’s  wharf  in  1835  and  its  extension  in  1853 — “works  in- 
adequate, and,  in  my  opinion,  inconsistent  with  the  preservation 
of  the  harbour  as  defined  by  nature.  Its  entrance  should  be  se- 
curred  by  groynes  at  the  Island  and  other  points  to  the  west” — 
as  indicated. 

Mr.  Tully’s  report  agrees  with  that  of  Bonnycastle  as  to  the 
origin  of  the  peninsula.  The  current  of  the  Don  is  trifling  at 
ordinary  times.  The  direction  of  the  flood  when  the  Don  overflows 
its  banks  is  into  Ashbridge’s  Bay,  where  the  greatest  amount 
of  deposit  is  made.  To  preserve  the  harbour,  alter  the  direction 
of  the  current  of  the  Don  into  Ashbridge’s  Bay,  and  allow  it  to 
find  passage  into  the  lake  at  the  end  of  that  bay.  If  in  future 
a canal  should  be  made  connecting  Ashbridge’s  Bay  and  the 
harbour,  the  entrance  to  the  harbour  should  be  protected  by 
gates,  so  as  to  prevent  any  current  from  the  east  bringing  with 
it  the  mud  that  has  been  deposited  in  the  marsh  for  ages  past — 
the  mud  in  Ashbridge’s  Bay  being  at  least  20  feet  higher  than 
the  bottom  of  the  harbour.  The  present  connection  between 
the  Don  and  the  harbour  is  very  slight,  and  a small  sum  would 
dam  up  the  mouths  of  the  Don  and  alter  the  direction  of  its 
current  into  Ashbridge’s  Bay. 

Bonnycastle ’s  plan  of  a main  sewer  into  the  marsh  is,  Mr. 
Tully  continues,  unworkable,  because  there  is  no  sufficient  fall. 
Better  to  drain  your  sewage,  as  sugested  in  1853,  by  himself 
(Tully)  from  Yonge  Street  to  the  Don  on  the  east.  The  average 
depth  of  sewage  deposit  is  two  feet  (p.  79). 

Captain  Richardson,  in  his  paper,  was  against  any  canal  at 
the  eastern  gap.  “Keep  the  harbour  intact,  with  but  one  en- 
trance.” The  Don  cannot  now  be  shut  off,  as  it  would  affect 
private  interests ; and  the  river  must  be  made  an  adjunct  to  the 
harbour.  Treat  the  harbour  as  an  arm  of  the  lake,  extending  to 
Ashbridge’s  Bay,  by  making  a wide  opening  of  800  feet  past 
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the  months  of  the  Don  through  the  cross-beach,  and  the  rushes 
dredged  away,  so  that  the  whole  of  Ashbridge’s  Bay  might  in 
course  of  time  be  converted  into  clear  water  and  profitable  land. 
The  marsh  is  too  valuable  and  too  mischievous  to  be  left  any 
longer  as  it  is  (p.  90). 

The  immediate  action  of  the  city  was  to  obtain  a dredge 
plant,  which  was  used  to  deepen  the  harbour  at  the  Don  and  to 
keep  open  the  western  entrance.  No  further  work  on  the  ground 
seems  to  have  been  done  until  1881,  as  appears  from  the  report 
of  Perley,  Chief  Engineer  of  Public  Works,  p.  viii.,  “ Reports  on 
Toronto  Harbour.’ ’ 

Matters  moved  slowly,  no  doubt,  through  the  years;  but  the 
problems  were  complex,  and  the  solutions  proposed  so  varied  and 
even  so  diverse  that  the  municipal  and  governmental  authorities 
have  some  cause  to  shew  against  the  imputation  of  supineness. 
One  advance  has  been  referred  to,  in  that  the  city,  through  the 
Legislature,  obtained  a less  precarious  hold  upon  the  marsh  and 
its  waters,  with  a view  to  the  work  of  betterment.  The  Act  re- 
cites that  the  city  was  desirous  to  improve  the  peninsula  and  to 
reclaim  the  marsh,  and  had  expended  large  sums  of  money  in 
surveying  the  same,  and  had  laid  out  roads  and  streets  on  the 
peninsula  with  a view  to  lease  the  same  to  individuals,  and  had 
also  entered  into  corespondence  with  and  adopted  resolutions  to 
co-operate  with  the  Harbour  Commissioners  to  carry  out  any 
measures  that  might  be  adopted  for  the  benefit  and  improvement 
of  the  harbour,  by  constructing  a canal  across  the  peninsula  or 
by  such  other  means  as  might  be  found  necessary. 

By  sec.  1 of  the  Act  power  was  given  to  the  Provincial 
Government  to  grant,  by  order  in  council,  or  otherwise,  the 
marsh  to  hold  (as  in  fee,  that  is)  subject  to  such  restrictions  as 
might  be  in  the  public  interests,  in  regard  to  the  erection  of 
buildings  and  works  thereon. 

After  1855,  glimpses  are  given  of  the  state  of  affairs  in  the 
bay  and  marsh  in  reports  of  the  Harbour  Master  and  others, 
which  may  be  concisely  noted. 

In  Harbour  Master  Richardson’s  report  of  1858,  he  says  that 
the  gales  of  December,  1857,  have  opened  another  breach  in  Ash- 
bridge’s Bay.  The  sea  ranges  freely  over  most  of  the  beach  in 
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easterly  and  south-easterly  gales,  and  the  marsh  is  detached  in 
large  masses  and  floating  over  the  bay.  Already  a large  space 
within  the  bay  is  open  water  (pp.  95  and  96). 

In  1858,  there  was  extreme  high  water,  when  the  lake  rose 
54  inches  above  the  lowest  level  in  1850.  This  is  said  in  his  re- 
port for  1859;  and  he  also  reports  that  the  water  flowing  from 
the  Don  and  the  marsh  in  all  easterly  winds  is  loaded  with  de- 
cayed vegetable  matter,  which  inoculates  the  water  on  the  town 
side  of  the  bay. 

In  1860,  he  says:  “The  last  two  seasons  of  high  water  have 
made  and  confirmed  breaches,  so  that  the  port  is  now  bounded 
on  the  south  by  an  island,  with  a navigable  channel  east  and 
west  of  it.”  The  average  rise  and  fall  of  the  lake  for  the  last 
7 years  has  been  26  inches.  The  lowest  water  was  in  the  winter 
of  1855-6,  and  the  highest  in  the  summer  of  1858  (lake  rose  40 
inches) . The  range  from  the  highest  to  the  lowest  during  the  7 
years  was  54  inches. 

In  1861,  he  recedes  from  his  former  attitude,  and  reports 
that,  as  an  eastern  navigable  channel  has  come  by  the  forces  of 
nature,  it  is  expedient  to  preserve  and  use  it. 

In  1862,  he  says  that  the  first  breach  into  Ashbridge’s  Bay 
noticed  by  him  was  35  years  ago  (that  is,  1827).  He  has  noticed 
the  peninsula  visibly  submerging,  and  the  harbour  in  a state  of 
transition  from  a deep  estuary  bounded  on  the  south-east  by  an 
island,  on  the  north-east  by  another  island,  with  navigable  chan- 
nel between,  and  on  the  south-east  by  a great  shallow  or  bar  (p. 
100). 

In  1862,  S.  Keefer,  Deputy  Commissioner  of  Public  Works, 
in  response  to  a petition  from  the  inhabitants  of  the  city,  writes 
that  from  his  own  knowledge  of  the  harbour  for  over  30  years, 
and  from  other  sources,  he  is  satisfied  that  there  is  reason 
to  be  alarmed  at  the  progress  of  destruction  which  is  going  on ; 
and  he  advises  that  the  matter  be  taken  up,  the  bay  being  a 
public  harbour  of  refuge,  as  a governmental  work,  and  that  re- 
ports be  obtained  from  the  ablest  hands.  (This  report  is,  in 
error,  dated  1872  in  the  exhibit.) 

In  1865,  Richardson  reports  that  the  cross-beach  from  the 
peninsula  to  the  Don  is  almost  swept  away  since  the  irruption 
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of  the  lake  into  Ashbridge’s  Bay.  He  calls  attention  to  the 
flow  of  sand  from  the  east  into  the  harbour,  the  flow  of  detritus 
from  the  Don,  and  the  flooding  of  alluvium  from  Ashbridge’s 
Bay.  This  should  be  arrested  by  confining  the  delta  of  the  Don 
to  Ashbridge’s  Bay. 

In  1866,  he  reports  the  lake  to  be  at  zero,  and  that,  owing  to 
the  extreme  lowness  of  the  water,  there  are  only  4 feet  in  the 
eastern  channel,  and  it  is  likely  to  be  useless  for  navigation. 

In  December,  1866,  Kivas  Tully,  C.E.,  addressing  the  Har- 
bour Commissioners,  agrees  with  the  Harbour  Master’s  report  as 
to  the  erosion  of  the  peninsula  and  impending  danger  to  the 
harbour,  and  reiterates  his  opinion  that  remedial  measures  are 
called  for. 

In  1875,  William  Kingsford,  engineer  in  charge  of  the  har- 
bour, under  the  Board  of  Works  for  the  Dominion,  reported,  and 
advised  large  expenditures  in  dredging  to  keep  clear  and  make 
effective  the  western  channel,  at  its  entrance.  He  thought  that 
there  was  no  danger  to  the  harbour,  as  anticipated  by  other  en- 
gineers, and  that  there  was  but  one  course  open  for  its  improve- 
ment, namely,  to  dredge  the  channel  to  the  required  depth  and 
to  give  a wider  opening  to  the  west,  without  recourse  to  the  pro- 
tection of  crib-work.  He  refrains  from  dealing  with  the  question 
of  sewage  discharge  and  with  the  more  important  consideration 
of  the  constant  silting  up  of  that  portion  of  the  harbour  situated 
at  the  mouth  of  the  Don.  A large  amount  of  material  had  been 
deposited  there  since  the  last  dredging  operations ; and  a dredge, 
he  says,  is  now  at  work  deepening  the  channel  (p.  114).  How- 
ever, such  operations  are  local  in  character,  and  to  be  met  out 
of  the  revenue  of  the  harbour. 

This  report  appears  to  be  framed  from  the  Dominion  point 
of  view,  and  deals  only  with  what  was,  in  the  writer’s  opinion, 
needful  to  be  done  to  keep  the  western  entrance  open.  In  his 
view,  other  dangers  feared  by  local  authorities  were  either 
visionary  or  would  not  turn  out,  in  the  event,  to  be  real  dangers. 
He,  therefore,  leaves  the  situation  of  the  Don  and  the  marsh, 
and  the  question  of  the  shallowing  of  the  harbour  at  its  eastern 
end,  for  the  consideration  of  the  city  or  the  Province.  But  the 
experience,  after  so  many  years  of  observation,  of  those  from 
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whom  he  differed,  should  count  for  something;  and  their  opin- 
ions had  weight  in  the  ultimate  solution. 

I have  drawn  largely  from  the  memorandum  and  papers  sub- 
mitted in  Mr.  Perley’s  report  of  April,  1881.  In  his  concluding 
remarks,  after  stating  that  the  waters  from  the  Don  and  the 
sewage  from  the  city  still  flow  into  the  harbour,  he  concludes: 
“What  is  to  be  done  to  preserve  this  harbour?  Is  it  desirable  to 
improve  the  eastern  entrance  and  to  construct  works  to  restrain 
the  encroachment  of  the  Island  shallow,  and  to  preserve  the 
western  entrance  ? ” ( p . xiii ) . 

The  immediate  outcome  of  Mr.  Perley’s  communication 
(1881)  was  the  employment  of  an  American  expert,  Captain 
Eads,  in  1882,  to  report  upon  the  harbour.  Captain  Eads  gave 
special  attention  to  the  two  entrances,  eastern  and  western. 
He  thinks  that  the  Toronto  peninsula  had  its  origin  in  an  ex- 
tension of  the  river  Don  westerly  from  the  south-western  part  of 
Ashbridge’s  marsh  (p.  10).  He  recommends  that  but  one  en- 
trance be  maintained,  that  to  the  west,  and  that  the  eastern  gap 
be  closed;  and  also  advises  the  closing  of  all  communication  be- 
tween the  harbour  and  Ashbridge’s  Bay  with  a dyke  of  light 
sheet  tiling  or  of  earth,  3 feet  above  the  present  datum  plane  or 
zero  of  the  gauge.  He  does  not  think  the  diversion  of  the  Don 
into  Ashbridge’s  Bay  necessary,  except  as  a sanitary  measure. 
It  is  probable  that  the  injury  which  may  be  done  by  the  small 
quantity  of  sediment  that  the  Don  brings  into  the  harbour  will 
be  compensated  for  by  the  increased  current  which  will  go 
through  the  channel  when  the  Don  is  in  flood.  Should  it  be 
found,  a few  years  after  the  proposed  works  are  completed,  that 
the  deposits  of  the  Don  are  injurious,  by  affecting  the  depth  of 
the  harbour,  it  can  then  be  diverted  into  Ashbridge’s  Bay,  if 
that  shall  not  have  been  previously  done  for  sanitary  reasons. 
It  is  quite  probable  that  the  closure  of  the  eastern  gap  and  the 
growth  of  the  city  will  soon  make  such  diversion  of  the  Don  im- 
perative, as  a means  of  promoting  the  public  health  (p.  14, 
Eads’  report).  The  dyking  to  separate  Ashbridge’s  Bay  from 
the  harbour  will  be  work  of  a simple  character.  It  will  be  ex- 
posed to  very  little  servitude,  if  it  be  sufficiently  distant  from  the 
shore  line  of  the  harbour  to  be  safe  from  floating  ice.  The 
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greater  portion  of  the  marsh  near  the  harbour  shore  is  probably 
already  three  feet  above  zero,  thus  leaving  only  the  sloughs  to 
be  closed  (p.  14). 

Upon  Eads’  report  action  was  taken  by  the  Dominion  Govern- 
ment in  order  to  safeguard  the  harbour.  According  to  the  evi- 
dence of  Mr.  Postlethwaite,  the  immediate  impulse  for  this  action 
was  that  loose  masses  of  vegetation  in  large  quantities  were 
blown  in  through  gaps  and  openings,  from  the  marsh  into  the 
harbour,  and  impeded  navigation.  However  that  may  be,  the 
step  taken  was  the  erection  of  a breakwater  pursuant  to  Eads’ 
recommendation,  across  the  whole  front  of  the  marsh,  making 
Ashbridge’s  Bay  practically  a land-locked  enclosure.  There 
was  one  outlet  left,  provided  in  great  part  artificially,  for  the 
Don,  at  the  northern  end  of  the  breakwater,  which  it  was  pos- 
sible to  use  for  canoes  and  small  boats  by  poling  through  the 
narrow,  winding,  shallow  channel  of  the  stream.  As  to  the  date 
of  the  erection  of  this  barrier,  counsel  for  the  city  says  it  was 
in  1887,  but  no  witness  is  clear  about  the  time. 

This  conclusive  closure  by  the  highest  authority  of  communi- 
cation between  marsh  and  harbour  had  the  unexpected  effect  of 
accelerating  the  progress  of  the  comprehensive  scheme  in  con- 
templation for  adjusting  permanently  and  satisfactorily  the  un- 
certain relations  of  both.  Every  one  had  regarded  the  marsh  as 
a providential  place  of  deposit  for  sewage  and  drainage.  To 
these  were  added  other  deposits,  from  which,  I suppose,  the 
city  received  some  revenue.  These  contributions  came  from  the 
cattle  byres,  where  thousands  of  animals  were  year  after  year 
fed  and  fattened  for  the  market.  Warning  voices  were  uttered, 
but  they  were  not  heeded.  No  doubt,  the  marsh  could  accom- 
modate and  defecate  a considerable  amount  of  excrementary 
matter,  but  there  was  a limit  beyond  which  the  comfort  and 
health  of  the  inhabitants  would  be  endangered.  This  limit  was 
soon  reached,  after  the  system  of  natural  drainage  and  the  scour 
of  water  current  had  been  disturbed  and  arrested  by  the  Govern- 
ment breakwater. 

In  March,  1888,  a petition  was  presented  to  the  city  council 
by  John  Hendry,  an  owner  of  the  lots,  and  others  resident  in 
the  neighbourhood  of  Ashbridge’s  Bay,  setting  forth  that  the 


XXX.] 


ONTARIO  LAW  REPORTS. 


549 


bay  was  covered  with  marsh  grass,  weeds,  and  other  debris,  ren- 
dering it  impossible  for  any  craft  other  than  small  boats  to 
enter  the  bay.  The  petition  suggests  that  if  the  sand-bars  at  the 
east  and  west  ends  of  the  bay  were  cut  through,  to  allow  the  cur- 
rent to  flow  freely  through  the  bay,  and  also  small  vessels  to 
enter  the  bay,  it  would  increase  the  value  of  property  and  the 
prosperity  of  the  city. 

That  petition  was  acted  on  by  the  city  council  in  having  a 
cut  made  into  the  lake  at  the  end  of  Ashbridge’s  Bay;  and  in 
December,  1888,  the  Board  of  Health  spoke  of  this  cut  having 
afforded  good  results  in  the  way  of  relief  from  the  polluted 
waters  of  Ashbridge’s  Bay.  At  the  inside  of  this  bay  there  were 
only  3 feet  of  water  at  a distance  of  300  feet  from  the  margin. 

Upon  the  question  of  temporary  relief,  City  Engineer  Cun- 
ningham was  asked  to  report.  He  approved  of  a deeper  channel 
being  made  at  the  eastern  cut,  as  deep  as  the  waters  of  Ash- 
bridge’s Bay,  i.e.,  a depth  of  6 feet.  That  would  admit  freely 
the  waters  of  the  lake  inflowing  and  outflowing,  according  to  the 
winds  and  currents,  and  thereby  purify  the  enclosed  water.  He 
advises  that  a proper  survey  of  Ashbridge’s  Bay  should  be 
made,  and  actual  sounding  taken,  so  as  to  ascertain  the  actual 
amount  of  dredging  necessary  to  form  a harbour  in  Ashbridge ’s 
Bay  for  vessels,  etc.  (See  report  of  16th  August,  1889,  exhibits 
1,  2,  3.) 

In  December,  1889,  the  city  council  considered  an  offer  of 
Beamis  and  Brown  to  reclaim  the  marsh  lands  at  Ashbridge’s 
Bay.  This  offer  was  recommended  by  the  petition  of  Hendry, 
McKee,  and  numerous  others  to  the  Mayor,  in  February,  1890;* 
and  ultimately  the  petition  was  submitted  to  popular  vote — in 
December,  1890 — and  approved.  But  this  method  of  reclama- 
tion was  not  prosecuted,  as  it  involved  co-operation  on  the  part 
of  the  land  proprietors,  and  was  reported  against  on  other 
grounds  by  Jennings,  City  Engineer  (exhibit  108). 

In  1891,  the  council  directs  contracts  and  specifications  to  be 
prepared  for  reclamation,  with  a view  to  securing  the  approval 
of  the  Government  to  the  scheme.  In  September,  1891,  money 
was  voted  to  clean  up  the  eastern  channel  ( Coatsworth ’s  cut)  into 
Ashbridge’s  Bay,  and,  on  account  of  low  water,  to  extend  the 
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sewers  of  Carlaw  and  other  avenues  near  by.  At  the  end  of 
1891  tenders  were  invited  by  public  advertisement  for  doing  the 
whole  work  of  reclamation  in  the  marsh  area. 

Meanwhile,  an  incipient  pestilence  was  being  generated,  and 
the  climax  came  in  1892,  when  the  Provincial  Board  of  Health, 
in  response  to  a deputation  of  the  residents,  intervened  with  a 
mandate  to  abate  the  nuisance.  The  Board  recommended  (1)  the 
dredging  of  a channel  through  the  marsh  to  connect  the  waters 
of  Ashbridge’s  Bay  with  the  harbour;  (2)  to  dredge  the  eastern 
outlet  through  a sand-bar  and  connect  the  waters  of  Ashbridge’s 
Bay  with  Lake  Ontario;  (3)  to  have  the  sewers  discharging  into 
Ashbridge’s  Bay  continued  into  deeper  water;  (4)  to  direct  the 
proprietors  of  the  cattle  byres  to  dispose  of  the  refuse  otherwise 
than  by  sending  it  into  Ashbridge ’s  Bay. 

In  July,  1892,  the  city  council  renew  an  application  to  the 
Dominion  Government  to  open  a channel  200  feet  wide  from 
Ashbridge’s  Bay  into  Toronto  Bay.  Thereupon  and  thereafter 
the  authorities  came  to  a deadlock.  The  Harbour  Commissioners 
and  their  engineer,  Mr.  Tully,  C.E.,  resolutely  opposed  any 
opening  being  made;  and  the  Ottawa  Government,  on  the  3rd 
September,  1892,  on  account  of  the  expert  opinions  being  so  con- 
flicting, refused  to  make  or  sanction  any  such  opening.  Mr. 
Tully ’s  letter  reviews  the  whole  situation  as  to  the  consensus  of 
opinion  in  his  favour,  and  so  keeps  the  barrier  intact  while  the 
health  of  the  city  is  in  jeopardy.  In  September,  1892,  the  local 
Board  of  Health  promoted  a renewal  of  the  general  reclama- 
tion project,  to  be  submitted  to  the  people;  but  this  was  nega- 
tived by  the  electors,  as  reported  in  January,  1893. 

In  November,  1892,  Keating,  City  Engineer,  prepared  his 
emergency  plan  for  relief;  and  early  the  next  year  he  was 
directed  to  send  plans  of  the  proposed  works  to  Ottawa,  in  order 
to  get  leave  to  open  the  breakwater.  This  was  followed  by  a 
deputation  of  the  city  council,  who  went  to  Ottawa  in  March, 
1893,  to  urge  the  request.  This  deputation  represented — as  was 
the  fact — that  the  Ontario  Government  were  prepared  to  auth- 
orise the  raising  of  the  money  needed,  without  vote  of  the 


ratepayers  (exhibit  123).  Probably  consent  was  then  obtained 
to  make  this  opening,  though  it  was  suggested  at  the  trial  that 
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the  opening  of  Keating’s  cut  was  made  without  leave.  There  is 
no  evidence  on  this;  but,  if  it  was  without  leave  at  first,  it  was 
not  without  ratification  afterwards. 

At  this  juncture  came  the  service  of  an  injunction  on  the  city 
council — 17th  April,  1893 — to  abate  the  nuisance  in  Ashbridge’s 
Bay.  The  city  claimed  that  it  was  impossible  forthwith  to  stop 
the  sewers  emptying  into  Ashbridge’s  Bay,  but  directions  were 
given  to  extend  them  further  out.  The  only  posible  way  to  stop 
them  was  to  intercept  the  flow  by  the  construction  of  a trunk 
sewer.  On  the  hearing,  enforcement  of  the  judgment — 5th  May, 
1893 — was  suspended,  in  view  of  the  exertions  being  made  and 
to  be  made  by  the  city  to  remedy  the  situation.  The  suit  was 
practically  ended  upon  a report  made  to  Mr.  Justice  Rose,  the 
trial  Judge,  by  Engineer  Rust  on  the  16th  July,  1894,  as  follows : 
Progress  of  work  in  continuing  channel  easterly  through  the 
middle  marsh  to  Leslie  street  is  very  satisfactory,  and  should  be 
completed  to  full  contract  width  by  the  end  of  August.  Work  at 
eastern  jetties  is  slow,  but  cutting  of  channel  is  begun,  and  it 
should  be  completed  next  month.  ‘ ‘ I consider  cutting  of  channel 
at  eastern  jetties  most  important  in  securing  the  full  cleansing 
action  over  the  entire  Ashbridge’s  Bay,  and,  with  the  advent 
of  autumn  storms,  splendid  results  should  be  quickly  obtained, 
making  the  entire  bay  quite  sanitary.  This  eastern  opening 
connecting  Lake  Ontario  with  Ashbridge’s  Bay  is  the  one  and 
all-important  feature  of  this  improvement  scheme,  and  if  a 
greater  width  of  water  could  be  obtained  with  more  prolonged 
jetties  further  out  into  the  lake  the  very  best  sanitary  results 
would  soon  be  assured  all  along  the  eastern  front  of  the  shore.  ’ ’ 

This  work  was  being  done  in  pursuance  of  the  Keating  plan 
and  report,  to  which  I will  now  advert. 

First,  as  to  the  work  done  pursuant  practically  to  the  direc- 
tion of  the  Court  and  with  the  sanction  of  both  Governments. 
The  MacNamee  and  other  contracts  for  work  on  Keating’s  cut 
were  dated  the  23rd  May,  1893,  and  work  was  prosecuted  so  that 
in  January,  1894,  there  was  dredged  a channel  40  feet  wide  and 
6 feet  deep  from  the  western  end  to  a point  in  rear  of  the  byres, 
where  it  was  found  that  the  sludge  from  that  source  could  not  be 
handled  by  a dredge,  and  other  expedients  had  to  be  tried.  Pile 
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breastwork  had  also  to  be  substituted  for  a quarter  of  a mile, 
where  the  material  taken  out  was  too  soft  to  form  a bank. 

Work  was  also  being  prosecuted  from  the  east  end  at  Leslie 
street  westerly  to  about  the  line  of  Carlaw  avenue.  This  was 
also  40  feet  wide  and  6 feet  deep.  The  city  council  was  informed 
that  the  Court  had  directed  this  channel  to  be  made  by  the  1st 
May,  1894.  The  channel  was  being  constructed  in  the  marsh,  to 
which  the  city  had  the  title,  and  all  the  work  done  was  within  the 
line  laid  down  by  Mr.  Unwin  separating  the  marsh  from  the 
broken  front  of  the  land-owners  (as  hereinafter  detailed). 

Next,  as  to  the  whole  work.  Keating’s  object  was  to  cleanse 
the  bay  and  do  such  work  as  would  fit  in  with  the  larger  scheme 
of  reclamation.  He  retains,  and  when  needed  would  dredge  out, 
sufficient  depth  of  water  for  the  accommodation  of  shipping — 
in  the  main  portion  of  the  bay  where  the  water  is  deepest.  The 
remainder  of  the  bay,  where  the  water  is  only  one  or  two  feet  in 
depth,  and  all  the  marsh,  is  to  be  gradually  filled  in,  reclaimed, 
and  utilised  for  purposes  afterwards  to  be  decided  on.  Take  the 
best  course  in  the  channel  to  secure  the  best  action  of  the  prevail- 
ing winds,  and  so  avoid  the  lodging  of  rubbish  and  foreign  matter 
in  large  masses.  The  partially  dredged  channel  at  the  east  end 
of  Ashb ridge’s  Bay  ( Coatswmrth ’s  cut),  now  closed  by  sand,  not 
to  be  opened,  and  a large  part  of  that  end  of  the  bay  to  be  filled 
in  finally.  If  the  property-owners  at  that  end  (east)  have  ripar- 
ian rights,  they  would  have  to  be  bought  out — “but  I am  in- 
formed that  no  such  rights  exist.” 

Further  features:  (1)  opening  wide  channel  from  Toronto 
Harbour  through  the  marsh  south  of  the  dry  dock  into  Ash- 
bridge’s  Bay;  (2)  extension  of  this  channel  easterly  through  the 
bay  along  northerly  boundary  of  city  property  and  75  feet  there- 
from to  a point  about  2,000  feet  east  of  Lake  street;  (3)  further 
extension  of  this  channel  on  a curve  in  a direction  to  the  new 
opening  into  Lake  Ontario,  through  the  sand-bar,  at  a point 
1,600  feet  west  of  Coatsworth’s  cut;  (4)  closure  of  the  Don  at 
the  bend  near  the  Grand  Trunk  Railway  bridge,  and  its  diver- 
sion southerly  in  a direct  line  to  the  new  channel  referred  to. 
Proposed  jetty  at  east  side  of  eastern  entrance  to  be  strong 
structure.  He  observes  further,  sheet  piling  ultimately  to  be 
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used  to  protect  sides  of  new  channel  west  of  Don,  as  well  as 
along  newly  formed  shores  of  the  bay.  On  the  southern  shore 
dredged  material  is  hard  and  durable,  and  no  piling  needed.  No 
reclamation  scheme  can  be  perfect  which  does  not  provide  for  or 
anticipate  the  exclusion  of  fecal  matter  from  the  bay.  (The  re- 
moval of  the  deposit  of  manure  from  enormous  number  of  cattle 
is  now  being  attended  to.)  Drainage  and  waste  products  from 
byres  allowed  to  run  without  stint  directly  into  Ashbridge’s 
Bay  for  many  years  is  the  chief  cause  of  its  rapid  pollution, 
since  the  completion  of  the  Government  breakwater,  which  has 
rendered  the  bay  almost  landlocked.  The  popular  impression 
that  Rosedale  sewage  and  the  Don  discharge  into  Ashbridge’s 
Bay  is  incorrect.  . . . The  sewage  discharged  into  the  bay 

from  a population  of  9,500  persons  comes  in  at  the  foot  of 
Blong,  Logan,  Morse,  Carlaw,  Pape,  Leslie,  and  like  streets. 

Ashbridge’s  Bay  is  now  in  a neglected  and  landlocked  con- 
dition. The  sewage  may  be  enough  to  cause  alarm  and  appre- 
hension, especially  along  the  shore  in  the  vicinity  of  sewer  out- 
j lets,  yet,  with  free  admission  of  lake  water  and  the  partial  purifi- 
cation of  the  shores  now  contemplated,  no  serious  nuisance  or 
I danger  is  to  be  apprehended,  though  no  other  outfall  be  sought 
! for  years.  Construction  of  a trunk  sewer,  which  will  be  some 
day,  will  render  the  waters  of  the  bay  as  pure  as  may  be  near 
I a city.  For  the  present  requirements:  (1)  remove  that  portion 
j of  the  Government  breakwater  which  lies  in  the  way  of  the  pro- 
| posed  new  channel  between  Ashbridge’s  Bay  and  Toronto  Har- 
j bour;  and  (2)  dredge,  for  the  present,  channel  80  feet  wide  at 
j bottom  through  the  marsh  from  Toronto  Harbour  to  the  open 
j water  of  Ashbridge ’s  Bay,  within  the  lines  of  the  proposed 
channel,  to  be  made  now  only  of  such  depth  as  may  be  necessary 
j for  dredge  to  work  in  conveniently,  say  about  6 feet,  to  be 
widened  and  deepened  next  season;  (3)  continue  the  channel 
through  the  marsh  between  Carlaw  and  Leslie  streets;  (4)  con- 
struct sheet  piling  protection  work  only  along  north  side  of 
new  channel,  in  such  places  as  are  found  necessary  (about  3,000 
lineal  feet)  ; (5)  to  cover  north  shore  of  the  bay  with  clean  earth, 
sand,  or  dredged  material  in  the  vicinity  of  the  existing  sewer 
outlets;  (6)  dredge  out  in  early  spring  proposed  new  channel 


Boyd,  C. 


1914 

Rickey 

v. 

City  of 
Toronto. 

SCHOFIELD- 

Holden 

Machine 

Co. 

v. 

City  of 
Toronto. 


554 


ONTARIO  LAW  REPORTS. 


|_VOL. 


Boyd,  C. 


1914 

Rickey 

v. 

City  of 
Toronto. 

SCHOFIELD- 

Holden 

Machine 

Co. 

v. 

City  of 
Toronto . 


between  the  bay  and  the  lake  to  a depth  of  60  feet,  and  construct 
so  much  of  the  jetties  and  groynes  as  may  be  needed  to  preserve 
the  channel  intact. 

He  goes  on:  Jackson,  C.E.,  of  Hamilton,  proposes  another 
plan  for  the  reclamation  of  the  bay  and  marsh,  that  is,  deodorise 
sewage  flowing  into  the  bay  and  discharge  the  effluents  into  the 
lake.  Erect  protection  and  pump  out  water  of  the  bay  entirely, 
and  thus  reclaim  the  whole  enclosure  for  agricultural  purposes. 
This  plan  would  destroy  all  hope  of  any  portion  of  the  bay  being 
available  for  shipping,  dockage,  or  commercial  purposes — “ which 
is  part  of  my  plan.”  If  it  be  decided  that  the  present  harbour 
facilities  are  sufficient  for  all  the  future,  it  might  be  well  to  con- 
sider and  entertain  his  plan. 

Thus  were  focussed  the  alternatives  open  in  the  final  work 
of  reclamation,  and  the  city  elected  in  favour  of  making  efficient 
navigation  and  filling  in  what  was  not  needed  of  the  residue  of 
the  marsh. 

It  is  not  needful  to  follow  in  further  detail  the  subsequent 
proceedings  as  to  the  marsh  and  harbour.  Suffice  it  to  say  that 
in  1904  the  Mayor  said  in  his  address:  “We  cannot  go  on  pour- 
ing into  the  bay  the  sewage  of  the  city.  The  chief  difficulty  with 
the  harbour  now  is  the  large  quantities  of  silt  which  come  with 
every  freshet  down  the  river  Don,  and  the  diversion  of  that  river 
should  precede  any  permanent  scheme  of  harbour  improvement.” 

The  twofold  danger  from  the  Don  and  the  sewage  still  con- 
tinued. The  sewage  was  dealt  with  in  1908,  when  by-laws  were 
carried  for  the  establishment  of  a sewage  disposal  system,  includ- 
ing intercepting  sewers  at  high  and  low  levels,  pumping  station, 
septic  tanks,  and  other  appliances  to  keep  the  sewage  out  of  the 
waters  of  the  bay  and  render  it  innocuous.  This  work  was  being 
prosecuted  during  the  progress  of  this  litigation,  and  it  was  com 
pleted  some  months  ago;  so  that  now  the  nuisance  complained 
of  by  so  many  sufferers,  including  the  plaintiffs,  has  been  re- 
moved. 

The  river  Don  has  been  straightened,  as  was  recommended 
at  different  times  down  to  1906,  and  will  be  effectually  cared  for 
and  made  a useful  factor  in  the  scheme  of  operations  now  in  the 
hands  of  the  defendants  the  Harbour  Commissioners,  to  be  car- 
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ried  oiit  as  sanctioned  by  the  Dominion  order  in  council  of  the 
10th  June,  1913.  The  reclamation  of  all  the  marsh  by  filling  in 
is  also  to  be  carried  out  by  the  same  defendants,  for  industrial 
and  commercial  purposes,  including  the  construction  of  a navig- 
able and  commodious  inner  basin  with  wide  channels  of  approach 
thereto  from  the  old  harbour  and  the  lake.  This  consummation 
has  been  in  view,  and  has  been  developing  to  its  present  issue, 
since  the  earliest  days  of  Toronto. 

A short  reference  may  now  be  made  to  the  state  of  title  as  to 
the  marsh  and  harbour.  In  1867,  the  British  North  America  Act 
declared  that  the  public  works  and  property  of  each  Province, 
enumerated  in  the  third  schedule,  were  to  be  the  property  of  the 
Dominion  of  Canada  (sec.  108).  This  schedule  includes  (item  2) 
“ public  harbours.”  The  proprietary  rights  in  this  harbour, 
as  defined  by  the  statute  of  1834,  4 Wm.  IV.  ch.  23,  sec.  13,  be- 
came vested  in  Her  Majesty  as  sovereign  head  of  the  Dominion, 
subject  to  the  license  of  occupation  granted  in  1847  and  con- 
firmed by  statute  in  1855,  to  the  City  of  Toronto.  This  result 
as  to  ownership  is  the  effect  of  the  decision  of  the  Privy  Council 
in  Attorney-General  for  the  Dominion  of  Canada  v.  Attorneys- 
General  for  the  Provinces  of  Ontario  Quebec  and  Nova  Scotia, 
[1898]  A.C.  700. 

There  is  no  peradventure  as  to  what  may  be  required  for  or 
comprised  in  “Toronto  Harbour,”  as  a matter  of  evidence;  be- 
cause a competent  Legislature  had  already  designated  and  set 
apart  this  whole  area  as  part  of  the  harbour.  The  Imperial 
statute  was  passed  on  the  29th  March,  1867,  but  it  did  not  take 
effect  in  the  creation  of  the  Dominion  till  this  was  so  declared  by 
order  in  council  and  royal  proclamation  of  the  1st  July,  1867, 
pursuant  to  sec.  3 of  the  Act. 

Before  this  change  the  Province  had  conveyed  that  part  of 
the  harbour  called  the  Island,  or  Peninsula,  to  the  city,  by  patent 
of  the  26th  June,  1867.  Delay  from  various  causes  occurred  in 
the  grant  of  the  marsh  area  and  water,  which  had  been  sanc- 
tioned by  order  in  council  prior  to  Confederation  * and  was  at  last 
carried  out  by  the  Province  clothing,  as  far  as  it  could,  the  city 
with  proprietary  rights  by  patent  of  the  18th  May,  1880.  This 
conveyed  the  residue,  in  all  1,585  acres,  in  fee  simple;  and  on 
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the  10th  October,  1903,  the  Dominion  of  Canada  confirmed  the 
title  by  grant  of  the  same  area,  it  being  declared  that  the  place 
was  not  needed  for  public  purposes.  It  was  provided,  however, 
that  the  grant  should  be  subject  to  the  intervention  of  the  Crown 
in  the  interests  of  the  public. 

By  statute  of  Ontario,  1 Geo.  V.  ch.  119,  sec.  4 (1911),  the 
city  was  empowered  to  convey  all  the  marsh  and  water  property 
included  in  the  Ontario  patent  of  May,  1880,  to  a Board  of 
Harbour  Commissioners  to  be  incorporated  by  the  Dominion, 
and  also  to  convey  adjacent  property,  to  be  managed,  controlled, 
protected,  and  developed  as  directed  in  the  Act  of  incorporation. 
Thereupon  the  city  conveyed  the  premises  in  question  to  the  other 
defendants  on  the  29th  December,  1911.  By  concurrent  legisla- 
tion of  the  Dominion,  1 & 2 Geo.  V.  ch.  26,  the  Board  of  Harbour 
Commissioners  was  constituted,  in  whom  all  the  harbour  pro- 
perty was  to  be  vested,  to  take,  hold,  develope,  and  administer 
the  area  known  as  Ashbridge’s  Bay  and  other  dock  and  water 
property  owned  by  the  city  in  the  harbour,  as  defined  by  the 
Act,  sec.  15.  The  old  harbour  statute  of  1834,  and  others,  are 
repealed,  and  the  limits  of  the  port  or  harbour  are  defined  by 
the  new  Act,  sec.  5. 

Thus,  when  these  actions  were  begun  against  the  city  alone, 
in  October,  1912,  the  right  and  title  to  the  marsh  and  Ash- 
bridge’s  Bay  area  was  vested  in  the  Harbour  Commissioners,  who 
were  afterwards  added  as  defendants. 

Having  dealt  with  the  original  boundary  between  the  broken 
front  lots  and  the  marsh,  it  is  now  in  order  to  consider  the  more 
recent  delimitation  of  boundary  under  which  the  parties  now 
hold.  The  city,  having  obtained  possession  of  the  marsh  under 
the  license  of  occupation  and  patent  confirming  it,  desired  to 
obtain  a complete  title  to  the  residue.  The  city  authorities  were 
advised  that  steps  should  be  taken  to  protect  the  marsh  from 
trespassers  and  to  enable  some  use  to  be  made  of  it.  In  order 
to  get  a patent  in  fee,  a survey  was  made  and  a plan  was  pre- 
pared by  Mr.  Unwin  in  1873 ; but,  because  of  the  boundary  being 
ascertained  without  the  privity  of  the  land-owners,  the  Govern- 
ment was  not  willing  to  act.  Finally,  in  order  that  a boundary 
might  be  established  satisfactorily  to  all  parties,  full  power  was 
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given  by  the  city  to  Mr.  Uwin,  C.E.,  in  July,  1877,  to  settle  all 
questions  and  disputes  that  might  arise  with  the  frontagers — 
some  of  whom  claimed  to  go  to  the  water's  edge  on  the  lake. 
He  went  over  the  place  in  the  winter,  settled  the  line  satisfac- 
torily to  all,  and  planted  posts  in  the  marsh  on  the  dividing  line 
between  the  marsh  property  of  the  city  and  the  conventional 
front  which  was  conceded  to  the  land-owners.  This  line  is  con-  * 
veniently  called  “the  Unwin  line;”  and  on  that  footing  a proper 
plan  was  made  by  Wadsworth  & Unwin,  with  a description  ac- 
cepted by  the  Ontario  Government,  and  on  which  the  patent 
afterwards  issued  in  1880. 

When  Unwin  made  his  first  survey  in  1873,  the  only  part  of 
the  plaintiffs’  property  occupied  was  by  Martin  McKee,  who  had 
in  1872  put  up  an  ice-house  at  or  close  to  the  water’s  edge  on 
the  lot  now  owned  by  the  plaintiff  Rickey.  This  survey  by  Un- 
win shewed  the  northerly  boundary  of  the  city  property  as  run- 
ning along  a wavy  line,*  indicating  what  he  found  to  be  the 
high  water  mark.  He  supposed,  or  assumed,  that  this  was  the 
same  as  the  northern  boundary  of  the  marsh. 

On  the  next  survey,  of  1877,  Mr.  Unwin  endeavoured  to  ar- 
rive at  what  he  thought  a fair  line  for  both,  and  ran  it  straight 
(with  but  two  slight  angles)  instead  of  meandering  along  the 
shore.  This  Unwin  line  gave  a larger  area  to  the  south  of  both 
lots  by  about  100  feet  than  a line  along  the  water’s  edge.  The 
city  was  not  exigent  as  to  an  extreme  claim,  and  was  willing  to 
concede  the  intermediate  space,  so  long  as  finality  was  reached. 
All  the  evidence  and  surrounding  circumstances  point  strongly 
to  the  conclusion  that  this  conventional  line  was  arrived  at  sub- 
ject to  the  right  of  the  city  to  fill  in  and  reclaim  the  marsh  up  to 
the  Unwin  line  and  otherwise  to  deal  with  the  marsh  area  in  pur- 
suance of  the  municipal  policy. 

In  the  agreement  signed  by  the  owners  it  was  set  forth  that  it 
was  desirable  and  necessary  to  ascertain  and  determine  the  true 
boundary  line  between  the  broken  front  lots  in  the  1st  concession 
from  the  bay  and  ‘ ‘ the  land  lying  in  front  thereof  and  generally 
known  as  the  marsh,  belonging  to  the  city ; ’ ’ that,  owing  to  differ- 
ences in  the  high  water  line  or  mark  in  various  years  and  various 
seasons,  disputes  and  differences  had  existed  as  to  where  the  said 
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boundary  line  was,  and  it  was  thereupon  necessary  to  some  ex- 
tent that  the  same  should  be  settled  by  agreement  and  arbitra- 
tion. They  then  agree  that  the  Unwin  line,  as  the  boundary  be- 
tween their  land  and  the  marsh,  should  be  binding  upon  them, 
their  heirs  and  successors  forever. 

In  the  application  for  the  patent  the  petition  stated,  as  was, 
I think,  the  fact,  that  the  consent  of  the  owners  of  the  broken 
front  lots  of  the  line  as  established  by  the  plan  submitted  has  been 
given  in  writing,  and  that  the  intention  of  the  city  was  to  im- 
prove the  marsh  lands  now  wholly  unproductive,  and  that  the 
general  public  would  be  benefited  by  the  Toronto  harbour  being 
preserved  and  protected  from  further  damage  by  the  washing 
away  of  the  western  end  of  the  marsh  land. 

It  is  not  clear  that  either  of  the  two  original  agreements  was 
signed  by  the  then  owners  of  the  two  lots  now  held  by  the  plain- 
tiffs, that  is,  George  Morse  and  McKee;  but  the  evidence  is  un- 
questionable that  both  took  part  in  the  survey  and  the  meetings 
connected  therewith,  and  assented  to  what  was  done.  In  par- 
ticular, Morse  wished  that  some  slight  alteration  should  be  made 
in  the  line  as  first  laid  out,  and  it  was  changed  so  as  to  agree 
with  his  suggestions.  It  was  also  noted  at  the  time  by  Mr.  Un- 
win that  McKee  said  he  was  well  satisfied  with  the  survey,  but 
did  not  wish  to  sign  it  at  present,  as  he  wished  to  have  a proviso 
that  he  would  not  be  cut  off  from  the  water  by  any  railway  that 
might  go  in  front  of  him  (exhibit  73).  It  was  common  know- 
ledge that  the  object  of  the  whole  transaction  was  to  facilitate 
the  city  in  its  project  of  reclamation  and  of  dealing  with  the 
whole  area  for  the  advantage  of  the  harbour  and  the  munici- 
pality. 

The  Unwin  line  was  undoubtedly  acceptable  to  all  the  front- 
agers, as  it  gave  them  altogether  more  than  could  be  legally 
claimed  by  them,  even  from  the  high  water  mark,  and  much  more 
was  conceded  to  them  if  the  true  line,  as  I think,  is  to  be  found 
at  the  inner  edge  of  the  marsh;  but  it  was  settled  in  this  way 
for  the  purpose  of  reclamation;  and  it  was  expressly  stipulated 
and  agreed  to  that  in  such  case  the  land-owners  were  to  give  land 
for  the  prolongation  of  streets  running  north  and  south  (Un- 
win’s notes,  pp.  60  and  61,  of  Saturday  the  1st  December,  ex- 
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hibit  73).  This  was  the  only  way  of  access  contemplated  in  the 
event  of  the  marsh  being  filled  np  in  front  of  the  land  owners. 
The  space  left  between  the  Unwin  line  and  the  water’s  edge  in 
front  of  the  lots  now  owned  by  the  plaintiffs  was  at  some  later 
period  open  water,  and  it  was  sold  at  a nominal  price  by  the 
Ontario  Government  to  the  predecessors  of  the  plaintiffs,  as  water 
lots,  after  the  Ontario  patent  to  the  city  in  1880. 

As  to  the  occupation  of  the^ots,  McKee  first  went  on  the  lots 
and  put  up  an  ice-house  in  1872,  and  sold  out  soon  afterwards. 
His  successors,  as  I understand,  carried  on  the  ice  business  till 
the  ice  from  that  water  became  unfit  for  use  and  the  ice-houses 
were  burned.  Rickey  went  in  and  built  and  began  business  in 
1910.  The  first  occupation  on  the  west  side  of  Carlaw  avenue 
was  by  Hendry,  who  put  up  a place  for  boat-building.  This  was 
after  Keating’s  cut  had  been  made.  Schofield  put  up  the  first 
building  on  the  lot  he  bought  in  1905,  for  making  motor-boats ; 
a business  carried  on  afterwards  by  the  plaintiff  company.  Both 
plaintiffs  purchased  after  Keating’s  cut  had  been  made,  and 
neither  of  them  had  the  title  to  the  lots  investigated. 

Concerning  the  ‘ ‘ water  lots,  ’ ’ so-called,  in  front  of  the  plain- 
tiffs ’ land  lots,  that  became  open  water  by  means  of  an  act  of 
trespass  on  the  part  of  McKee  after  he.  took  possession.  The  pre- 
cise date  is  very  uncertain  on  the  evidence;  but  I am  disposed 
to  think  that  his  act  of  cutting  a channel  through  the  matted 
vegetation  which  barred  all  approach  by  boat  to  his  ice-house 
and  lot  was  before  the  survey,  and  a clearance  was  effected  by 
the  conjunction  of  unusually  high  water  and  a high  wind;  pro- 
bably in  September,  1878.  McKee  cut  a channel  through  this 
marsh  formation  southward,  in  front  of  his  lot,  to  the  place  he 
calls  Brown’s  Pond,  which  was  somewhere  inside  of  Keating’s 
channel. 

Another  cutting  was  made  by  Blong  near  the  place  called 
Blong  street,  in  like  manner  to  the  southward;  and  the  sever- 
ance of  the  mass  of  vegetation  on  each  side,  caused  by  these  pre- 
liminary cuttings,  so  disconnected  the  intermediate  floating 
marsh  that  it  was  torn  off  by  the  combined  action  of  the  ele- 
ments and  carried  away,  leaving  a gap  in  the  marsh  at  that 
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point;  which  is  first  marked  in  Jennings’s  plan  of  the  harbour 
in  1890. 

That  this  place  has  been  kept  open  since  is  owing  to  the  fact 
that  McKee  proceeded  to  dredge  out  a channel  in  the  bottom 
two  feet  deep  as  far  as  Brown’s  Pond,  and  used  it  to  float  his 
ice  in,  and  that  afterwards  there  were  repeated  dredgings  and 
diggings  as  far  out  as  Keating’s  channel,  which  have  been  done 
systematically  from  1895  to  1898.  These  operations  have  re- 
moved the  original  bottom,  deepened  the  water,  and  otherwise 
so  changed  the  situation  that  it  is  impossible  now  to  ascertain 
with  any  accuracy  the  real  condition  before  these  acts  of  illegal 
displacement.  If  left  undisturbed  after  the  mass  had  drifted 
off,  the  gap  would  soon  have  been  filled  with  fresh  and  luxuri- 
ant vegetation,  and  have  become  assimilated  to  the  rest  of  the 
marginal  line  of  marsh. 

At  the  very  time  that  this  was  being  done  by  McKee,  he  was 
aware  that  the  city  was  in  possession,  as  the  City  Commissioner 
was  granting  licenses  to  cut  ice  in  front  of  his  place,  with  which 
he  was  dissatisfied  (evidence,  p.  235 b).  The  only  pretence  I can 
see  to  claim  navigable  water,  or  access  as  of  right  to  the  water  in 
front  of  these  lots,  originates  with  these  acts  of  spoliation  and 
trespass;  and  the  origin  indicates  the  illegality.  The  practical 
evidence  of  dredging  in  front  of  these  lots  is  the  best  answer  to 
the  claim  that  navigable  water  could  be  found  there  under  the 
marsh  in  a state  of  nature.  In  some  high  water  season  it  might 
be  so  temporarily,  but  as  a rule  it  was  not  so;  and,  whether  of 
depth  or  not  to  float  a skiff  or  canoe,  no  boat  could  approach  the 
land  lots  because  of  the  weeds  and  rushes  and  rank  vegetation 
which  intervened.  By  dredging  and  by  the  construction  of 
Keating’s  cut,  the  place  has  assumed  a riparian  and  navigable 
aspect;  but  the  user  of  the  water  has  been  permissive  and  not 
as  of  right,  and  the  really  navigable  part  has  been  created  by  art 
and  science. 

The  original  condition  of  the  ‘ ‘ gap  ’ ’ in  the  marsh  before  the 
plaintiffs’  lots  may  be  inferred  from  what  was  found  all  along 
that  north  edge  of  the  marsh,  as  reported  in  1896  by  Macdougall 
and  Simpson.  It  was  an  unusually  dry  year,  and  the  whole 
bottom  was  left  high  and  dry  at  the  time  of  their  inspection. 
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From  Carlaw  avenue  to  Leslie  street  there  was  a dense  mass  of 
bulrush  roots;  at  no  point  open  spaces.  Water  was  then  a foot 
below  zero.  Opposite  Carlaw  avenue,  the  material  is  a blue  marl, 
mixed  with  and  overlapping  a blueish  clay.  Very  few  rushes 
here,  but,  owing  to  the  shallowness  of  the  water,  water  weeds 
would  grow  in  the  summer  time  in  great  abundance.  The  clay 
below  the  mat  of  rushes  was  natural  clay.  The  matting  would 
not  float  away.  At  outskirts  pieces  might.  It  would  not  be  pos- 
sible for  the  whole  marsh  to  float  away  (p.  132).  The  report 
then  refers  to  the  various  evidences  of  channelling  and  dredging 
in  front  of  the  plaintiffs’  premises.  The  report  is  in  full  at  p. 
178  of  the  appeal-book  in  the  Merritt  case. 

The  time  of  this  clearance  is  indicated  as  being  after  March, 
1878,  by  McKee’s  letter  to  the  Commissioner  of  Crown  Lands  of 
that  date.  Some  witnesses  identify  the  time  as  contemporaneous 
with  the  carrying  awTay  of  bridges  on  the  Don.  Mr.  Tully  places 
that  date  as  September,  1878. 

Mr.  McKee’s  letter  is  worth  quoting,  as  confirmatory  of  his 
knowledge  that  the  survey  was  in  preparation  for  the  ultimate 
filling  in  of  the  marsh.  This  letter  was  written  on  the  14th 
March,  1878,  by  McKee  to  the  Commissioner  of  Crown  Lands, 
Mr.  Pardee:  “As  the  City  Solicitor  is  instructed  to  apply  for 
a patent  of  the  marsh  in  front  of  my  property,  I beg  leave  to 
state  that  I own  part  of  the  Robinson-Heward  farm,  fronting 
on  Brown’s  Pond.  I built  an  ice-house  four  years  ago  at  the 
water ’s  edge.  If  the  city  should  at  any  time  fill  in  the  bay  south 
of  the  line  which  is  now  run,  it  would  make  my  property  worth- 
less for  my  business,  and  cause  me  to  buy  another  lot  and  move 
my  house.  Hoping,  whatever  is  done,  you  will  protect  my 
interests,  I remain,”  etc. 

There  was  no  recognition  of  any  right  of  access  by  McKee 
over  the  city  property  marching  with  his  own,  and  he  sold  his 
place  after  this  in  1880  and  went  elsewhere.  He  retained  other 
parts  which  he  subdivided,  and  he  had  a plan  prepared  and  re- 
gistered of  the  subdivision.  On  the  plan  the  area  is  depicted  as 
bounded  on  the  south  by  a marsh,  and  the  north  boundary 
of  the  city’s  property  is  marked  “edge  of  the  marsh”  (exhibit 
92).  The  plan  is  dated  the  8th  November,  1880,  and  is  signed 
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by  McKee.  The  explanation  of  this  is  that,  despite  the  disap- 
pearance of  a small  section  of  marsh  in  front  of  Carlaw  avenue 
before  this  time,  the  place  was  still  regarded  and  represented  as 
abutting  on  the  marsh. 

From  the  earliest  days  of  Toronto  a well-defined  policy  ob- 
tains as  to  the  harbour  and  the  marsh  adjoining,  namely,  to  pre- 
serve the  harbour  and  utilise  the  marsh.  The  aim  of  the  city 
was  to  obtain  control  of  the  marsh,  primarily  in  the  interests 
of  the  natural  harbour,  but,  that  being  secured,  for  the  benefit 
of  the  municipality.  If  it  was  deemed  essential  for  the  safety 
of  the  harbour,  the  Don  might  have  to  be  diverted  elsewhere 
and  the  marsh  filled  in,  or,  if  further  harbour  facilities  were 
needed,  the  suitable  ponds  and  channels  might  be  dredged  out 
and  the  surrounding  marsh  filled  in  for  dockage  and  commercial 
purposes. 

This  policy  was  embodied  in  the  emphatic  word  “reclama- 
tion,” which  occurs  again  and  again  in  significant  places.  Re- 
clamation means,  as  given  in  Murray’s  dictionary,  “to  bring 
waste  lots  or  lands  formerly  covered  by  water  under  or  into 
a fit  state  for  cultivation.”  That  is,  in  this  case,  the  marsh  was 
to  be  turned  into  dry  land  for  serviceable  uses.  1 1 Reclamation  ’ ’ 
was  the  word  first  used  by  Captain  Bonnycastle;  taken  up  by 
Lieutenant-Governor  Colborne ; and  finally  adopted  by  the  Leg- 
islature of  old  Canada  in  1855.  The  whole  compass  of  meaning 
signified  by  that  word  was  recognised  by  the  Ontario  patent  of 
1880  and  the  Dominion  patent  of  1903,  conveying  proprietary 
rights  in  the  marsh  to  the  city. 

As  to  Ashbridge’s  Bay.  Evidence  has  been  given  of  some 
navigation  by  boats  and  small  craft  there  in  the  sixties  and 
seventies.  No  doubt  the  bay  in  itself  originally  was,  when 
reached,  capable  of  limited  navigation,  but  the  difficulty  was  to 
get  there,  and  that  depended  on  the  condition  of  the  single  en- 
trance at  the  mouth  of  the  Don  and  the  state  of  the  water  in  the 
various  channels  throughout  the  marsh,  and  on  the  season  of 
the  year.  Boats  and  vessels  of  light  draught  might,  not  with- 
out difficulty,  come  and  go  on  its  waters  at  favourable  junctures. 
Matters  were  bettered  when  during  high  lake  levels  and  from 
high  gales  of  wind  breaches  were  made  in  the  encompassing 
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sandy  barriers  of  the  bay,  and  access  given  to  the  waters  of 
Toronto  Harbour  or  Lake  Ontario ; but  these  advantages  of  new 
access  and  of  channels  thus  cleared  were  of  temporary  and  pre- 
carious character,  for  a season  of  low  water  would  sooner  or  later 
repair  the  breach  and  block  the  channel.  At  the  best  of  times, 
some  outlay  of  money  would  have  been  needed  to  make  the  waters 
of  Ashbridge ’s  Bay  of  navigable  worth.  To  make  it  permanently 
and  economically  valuable  would  have  called  for  an  outlay  far 
beyond  the  resources  of  pre-Confederation  days. 

The  circumscribed  navigation  of  early  days  did  not  count  as 
a matter  to  be  regarded,  and  what  little  navigation  there  was 
became  practically  blocked  by  the  construction  of  the  Govern- 
ment breakwater  in  the  eighties ; and  so  it  remained  until  suffi- 
cient depth  of  water  was  supplied  in  the  nineties  by  Keating’s 
cut.  Briefly  stated,  the  general  Government  paid  no  attention 
to  Ashbridge ’s  Bay  in  so  far  as  its  possible  navigation  was  con- 
cerned, while  the  attention  of  the  city  was  engaged  in  two  direc- 
tions: first,  in  keeping  the  harbour  proper  from  being  filled  up 
by  the  overflowings  from  the  marsh ; and,  secondly,  in  using  the 
marsh  as  a receptacle  for  the  sewage  and  drainage  of  the  eastern 
part  of  the  city.  In  regard  to  the  former,  the  marsh  had  always 
been  regarded  as  a source  of  danger.  As  to  the  latter,  the  marsh 
was  regarded  at  first  as  a source  of  relief,  but  in  the  end  it  also 
become  a source  of  danger,  as  a menace  to  the  health  of  the  city. 

This  was  the  critical  situation  when  the  scheme  was  initiated 
which  it  was  believed  would  afford  relief  at  all  points.  The 
waters  of  the  Don  would  be  turned  into  a channel  away  from 
the  harbour  proper.  The  new  channel,  opening  a broad  and  deep  . 
passage  from  the  harbour  through  the  marsh  and  Ashbridge ’s 
Bay  to  the  lake,  would  also  relieve  and  draw  off  the  fecal  dis- 
charge to  the  lake;  and  the  general  effect  would  be  to  make  a 
navigable  passage  into  an  inner  port,  which,  with  the  reclama- 
tion of  the  marsh,  would  ensure  a profitable  area  of  land  for 
business  purposes,  increased  facilities  for  trade  and  commerce 
in  the  harbour,  and  at  the  same  time  improve  the  sanitary  con- 
dition- so  that  the  marsh  would  no  longer  be  a nuisance. 

The  initiation  of  this  scheme  is  represented  by  Keating’s  cut, 
which  in  its  first  stage  of  construction  was  intended  to  give  relief 
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to  the  unwholesome  and  dangerous  state  of  the  marsh.  When, 
however,  during  this  litigation,  the  plan  of  the  city  to  revolu- 
tionise the  system  of  drainage  by  drawing  oft  all  domestic  and 
fecal  sewage  to  be  specially  treated  and  defecated  and  its  efflu- 
ents discharged  into  the  lake  to  the  east  of  the  city,  and  allow- 
ing only  storm  water,  and  comparatively  pure  surface  drainage, 
to  be  discharged  into  the  Keating  channel,  the  sanitary  aspect 
of  the  project  disappeared;  and  it  remains  to  be  carried  out  in 
modified  form  and  by  greatly  enlarged  methods,  by  the  defend- 
ants the  Harbour  Commissioners,  for  the  protection  of  the  har- 
bour and  the  furtherance  of  its  navigable  facilities. 

It  will  be  now  proper  to  turn  to  the  oral  evidence  at  the  trial 
and  consider  the  local  condition  of  the  marsh.  When  first  spoken 
of,  three  descriptive  words  were  used : ( 1 ) “ morass  ’ ’ by  Gother 
Mann  in  1787;  (2)  “marsh”  by  Bouchette  in  1793,  and  by 
David  Smith  in  1794;  and  (3)  “swamp”  is  also  used  by  Mann. 
Besides,  we  find  an  early  note  as  to  its  vegetation:  “wild  hay” 
( D avid  Smith ’s  map ) . These  three  words,  ‘ ‘ morass,  ” “ marsh,  ’ ’ 
and  “swamp,”  have  much  the  same  meaning  in  the  older  dic- 
tionaries, such  as  Johnson’s,  but  are  somewhat  differentiated  in 
later  ones.  Thus,  in  Dr.  Johnson’s  dictionary  (ed.  of  Todd, 
1818)  these  definitions  are  given:  “Marsh,  a fen,  a bog,  a swamp, 
a watery  tract  of  land.”  “Morass,  a fen,  a bog,  a moor.” 
“Swamp,  a marsh,  a bog,  a fen.”  The  equivalent  “~bog”  is  a 
“marish,”  a morass,  a ground  too  soft  to  bear  the  weight  of 
the  body.  “Fen”  is  “a  marsh,  low,  flat  and  moist  ground,  a 
moor,  a bog;”  and  “moor”  is  “a  marsh,  a fen,  a bog,  a tract  of 
low  and  water  ground. ” He  defines  the  word  ‘ ‘ quagmire ’ ’ 
(“quake-mire”)  as  “a  shaking  marsh,  a bog  that  trembles  under 
the  feet.  ’ ’ 

For  modern  use,  in  American  dictionaries,  take  the  Standard 
(Funk  & Wagnalls,  New  York,  1894).  Marsh  is  “a  tract  of 
low,  wet  land,  usually  with  rank  vegetation,  miry  land,  swamp.” 
Swamp  is  “a  tract  or  region  of  low  spongy  ground,  so  saturated 
with  water  as  to  be  unfit  for  tillage,  commonly  abounding  with 
certain  species  of  trees  and  coarse  grasses;  wet  bog,  morass, 
marsh.”  Bog  is  “wet  and  spongy  ground,  usually  covered 
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with  coarse  grass  and  often  containing  peat,  etc.,  too  soft  to  bear 
the  weight  of  any  solid  body  on  its  surface ; a marsh,  morass.  ’ ’ 

In  the  evidence  we  find  these  different  terms  used  in  the 
attempt  to  explain  the  different  parts  of  the  marsh,  not  always 
with  success  or  without  some  confusion.  Much  depends  on  the 
accuracy  of  observation  of  the  witnesses  speaking  of  details  prior 
to  1880;  and  as  to  an  earlier  date  (1872)  much  depends  on  the 
position  from  which  the  marsh  was  viewed,  whether  from  the 
land  side  or  the  water  side. 

McKee,  who  had  the  lot  owned  by  Rickey,  is  an  important 
witness.  His  account  is  that  no  improvements  were  on  the  lots 
when  he  first  went  there  in  1872.  He  then  built  an  ice-house, 
100  feet  in  length,  which  went  to  the  water’s  edge  or  near  it. 
There  was  this  bog  in  front  of  the  ice-house,  and  the  same  kind 
of  bog  extended  east  and  west,  down  to  Leslie’s  on  the  east  and 
to  Logan  avenue  on  the  west.  He  had  walked  all  that  distance 
on  the  bog.  It  was  from  12  to  14  inches  thick  and  would  carry 
a man.  It  was  floating  up  and  down  as  the  water  rose  and  fell. 
On  parts  of  the  bog,  fine  hay  grew,  which  used  to  be  cut  for  use, 
and  on  other  parts  were  long  rushes  and  weeds.  Outside  of  this 
bog,  which  went  south  about  150  feet  from  the  shore,  was 
Brown’s  Pond,  where  he  used  to  cut  ice.  This  pond  lay  between 
the  bog  and  the  line  of  what  was  afterwards  Keating’s  cut.  In 
1875,  McKee  cut  a channel  through  the  bog  in  order  to  get  a 
way  out  to  Brown’s  Pond,  and  then,  either  because  the  bog  was 
thin  or  some  one  cut  a channel  on  the  other  side,  a large  extent 
of  bog — two  or  three  acres  of  it — floated  away  from  the  front 
of  what  is  now  Carlaw  avenue,  and  never  came  back  again.  This 
left  open  water  out  to  Keating’s  cut,  but  not  clear  water,  because 
it  was  full  of  weeds.  It  was  not  deep  in  any  place  there.  Apart 
from  Brown’s  Pond,  the  water  was  too  weedy  and  too  shallow 
for  ice-cutting.  He  could  not  cut  ice  in  the  centre  of  the  bay, 
but  had  to  go  to  the  middle  of  Ashbridge’s  Bay.  There  was 
marsh,  more  or  less,  all  the  way  over  to  the  island  (that  is,  at  the 
lake).  A boat  could  get  through  the  weeds  and  water,  but  not 
through  the  bog.  . Outside  of  the  place  of  Keating’s  cut  there 
were  rushes,  not  floating  bog.  Unwin’s  line  went  through  the 
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bog  about  100  feet  south  and  east  of  his  place.  After  the  bog 
floated  away,  he  made  his  ice-house  28  feet  longer,  to  be  nearer 
the  water,  and  dug  out  a channel  from  the  shore  two  feet  deep, 
without  which  he  was  not  able  to  float  ice  into  the  house. 

What  McKee  speaks  of  as  “bog”  would  seem  to  include  two 
modifications  of  the  marsh,  a floating  part  and  a part  not  float- 
ing, the  latter  called  by  others  “bog.”  His  account  has  to  be 
cleared  and  modified  in  some  respects  by  other  evidence.  It  is 
proved  that,  besides  the  channel  cut  by  McKee,  another  channel 
was  cut  further  west  by  an  owner,  Blong,  through  the  same 
marsh;  and  in  September,  1878  (the  date  of  the  bridges  being 
carried  away  on  the  Don),  there  came  high  water  and  a great 
gale,  which  swept  away  the  matted  mass  and  left  a gap  in  front 
of  the  plaintiffs’  lot. 

Without  disparaging  either  witness,  I think  that  of  those 
called  for  the  defendant  the  one  best  qualified  for  giving  an  ac- 
curate description  of  the  marsh  along  this  north  line  was  Mr. 
Pickering,  by  occupation  a druggist.  He  knew  the  place  from 
about  1872  to  about  1876,  going  there  every  spring  and  fall,  and 
gained  experience  of  the  nature  of  the  surface  by  trapping 
black  birds  on  the  meadows  after  the  wild  hay  was  cut  and 
trapping  muskrats  in  the  marsh  and  shooting  along  its  edge. 
He  grades  the  situation  thus:  “Dry  land  on  shore — then  bog — 
then  marsh — then  open  water.  ’ ’ His  whole  evidence,  except  pos- 
sibly as  to  distances,  seems  to  be  accurate  and  the  result  of  in- 
terested observation  in  his  youth. 

There  was,  he  tells  us,  a marked  stretch  of  marsh  and  bog  all 
the  way,  coming  west  from  Leslie’s  up  to  the  new  byres  (near 
the  Don) . The  bog  was  between  the  land  and  the  marsh.  The 
bog  is  a saturated  piece  of  ground  impossible  to  walk  on  (he 
afterwards  qualifies  this)  ; and  “marsh”  is  a floating  mass  of 
vegetation,  decayed  and  growing,  which  is  partly  solid — some 
solid — and  towards  the  middle,  where  the  most  vegetation  natur- 
ally grows,  it  would  be  harder  than  on  the  edges  (p.  509c).  The 
marsh  is  a growing  mass  of  rushes,  edging  between  the  bog  and 
the  open  water.  You  had  to  be  careful  in  walking  on  the  marsh  ; 
you  could  in  places,  and  when  you  got  to  the  centre  it  was  dry 
meadow  (p.  509c).  It  was  a marsh  of  bulrushes,  and  the  inside 
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of  that  was  meadow  land.  On  the  boggy  stuff  you  could  walk  if 
you  were  careful,  and  in  the  same  way  on  the  marsh,  but  at  the 
centre  you  would  walk  all  right.  At  first,  he  judges,  the  bog 
would  be  150  yards  wide  (p.  508c) . Later  he  says  that  the  marsh 
proper  would  be  150  yards  wide,  and  explains  that  the  bog  part 
would  be  just  a narrow  strip  of  black  mud  25  or  30  yards  wide 
(p.  510c). 

He  sums  up  (p.  515b)  by  saying  that  at  a guess  he  would  take 
it  to  be  225  yards  wide,  including  both  bog  and  marsh,  from  the 
shore  to  open  water,  but  that  distance,  looking  over  water  or 
marsh,  is  very  deceiving.  The  bog  is  wet,  mucky  land  (p.  518c)  ; 
a quaking  mass  of  saturated  mud  (p.  515c).  On  cross-examina- 
tion he  says : ‘ ‘ The  area  of  marsh  is  floating  always,  almost  over 
the  whole  of  the  marsh  is  floating  marsh  (p.  512)  ; bog  does  not 
float.”  He  explains  what  he  means  by  “ floating”  by  his  musk- 
rat trapping  experience.  It  is  a result  of  changing  water.  If  he 
stakes  traps  in  one  place  and  the  wind  veers  around  to  the  north 
the  traps  are  buried  and  he  cannot  get  them  (p.  512). 

All  the  evidence  shews  that  the  term  ‘ 1 floating  ’ ’ is  applied  to 
an  anchored  or  fixed  mass  of  vegetation  which  rises  and  falls 
with  the  water,  and  the  edges  of  which  may  be  detached  by  high 
water  and  high  wind,  and  drift  away,  but  which  as  a whole  will 
remain  in  situ  unless  artificially  disengaged.  The  rooted  plants 
are  in  .the  mucky  soil,  and  move  easily  up  and  down,  but  are 
not  so  easily  uprooted.  The  marsh  would  be  raised  and  lowered 
with  the  water;  not  so  the  bog  (p.  517c).  On  the  floating  bog 
bulrushes  will  grow,  but  black  rushes  and  pea-blowers  (a  large 
reed)  grow  on  hard  sandy  bottom.  They  do  not  grow  in  the 
marsh.  They  grow  on  the  south  side  of  the  marsh,  towards  the 
lake  (p.  518c).  (This  difference  in  character  between  the  south 
side  of  the  marsh  and  the  western  and  northern  end  is  well  de- 
picted in  Howard’s  plan  of  1847.) 

Mr.  Forman,  speaking  of  the  place  from  about  1873,  says  he 
used  to  go  shooting  along  the  front  of  the  marsh  in  a canoe.  That 
marsh  was  continuous  along  the  north  from  Leslie  street,  past 
these  lots  to  the  west  end  of  the  left-hand  pond  (about  opposite 
Cherry  street).  He  says  the  marsh  extended  south  of  the  Un- 
win line  (p.  482b).  The  piece  cut  out  drifted  off  opposite  what 
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was  called  the  “deep  hole.”  Mr.  Forman  uses  “bog”  as  the 
general  term,  and  says  that  it  was  rooted.  He  says  that  it  floated 
and  was  attached  to  the  shore.  It  came  up  to  the  shore  line. 
Forman  got  out  of  the  boat  once  or  twice  and  got  on  the  bog. 
He  shot  some  teal,  and  they  flew  in  there;  and,  as  he  could  not 
get  the  boat  in,  he  had  to  go  after  them  in  the  rushes  (p.  488c). 
That  is,  flag  rushes ; and,  with  years  of  the  accumulation  of  vege- 
tation knitting  one  individual  into  the  other,  they  formed  a 
sort  of  carpet  that  when  you  got  on  it  sprang,  raised  up  and 
down,  where  there  was  any  depth  of  water.  They  came  up  annu- 
ally. He  says  these  rushes  were  not  rooted  in  the  bottom,  as 
there  was  water  underneath.  The  black  rushes  grow  on  that 
you  might  call  the  solid  bottom.  The  flag  rushes  are  where  there 
is  a bog,  and  it  is  formed  by  reason  of  these  flag  rushes.  The  toll 
rushes  with  black  top  are  interspersed  occasionally  in  the  bog, 
but  the  bog  itself  is  from  the  flag  rushes  (p.-489). 

I take  this  to  mean  that  the  rushes  he  indicates  were  not 
rooted  in  the  solid  bottom;  but  that  they  send  down  their  roots 
into  the  mucky  substratum  is  a necessary  condition  for  the  form- 
ation of  a marsh,  and  bog  inside  of  it  next  the  land.  This  bog, 
he  said,  “waved  up  and  down  as  you  walked.”  Mr.  Forman 
has  observed  some  difference  between  ‘ 1 bog  ’ ’ and  ‘ ‘ marsh,  ’ ’ but 
he  does  not  clearly  express  it.  He  says  the  marsh  simply  means 
the  water  as  it  is  grown  with  wTeeds  of  a different  character,  but 
bog,  of  course,  is  still  weeds,  but  of  a different  character  alto- 
gether. In  answer  to  a further  question  he  explains : ‘ ‘ The  bog 
has  something  of  a character  by  itself,  and  it  is  always  there, 
year  in  and  year  out,  and  outside  of  that  is  the  growth  of  weeds 
coming  up  to  the  top,  and  sometimes  so  thick  you  can  hardly 
shove  a boat  through  them”  (p.  491c).  The  marsh  is  mud 
bottom  from  which  the  weeds  grow.  He  accepts  the  suggestion 
of  counsel  that  it  is  in  some  sense  drowned  land  (p.  491)  ; then 
he  ends  by  saying  it  is  all  marsh,  whether  the  weeds  grow  from  the 
bottom  or  float,  like,  or  grow  on  the  bog  which  they  cannot  go 
through.  He  speaks  also  of  the  south  shore  bog  and  middle  bog 
and  north  shore  bog,  all  of  them  of  the  floating  kind  (p.  492c). 
“Ashbridge’s  Bay  in  itself  we  used  to  consider  as  that  section  or 
body  of  water  south  and  west  of  Leslie  street.  It  was  deep  water, 
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and  the  current  used  to  flow  through  there,  and  prevented  the 
growth  of  these  things  that  the  still  water  allowed.”  “The 
marsh  is  the  west  boundary  of  Ashbridge’s  Bay.”  He  speaks  of 
McKee’s  boat-house  being  on  the  shore,  and  that  it  sloped  down 
into  the  water,  starting  off  at  nothing  and  getting  down  gradu- 
ally to  3 or  4 feet  of  water  (p.  498),  a shallow  depth  which  is 
maintained  pretty  much  throughout.  Mr.  Forman  touches  on 
the  distinction  made  by  Mr.  Pickering  as  he  described  the  early 
condition  at  Leslie’s.  He  says  it  is  hard  to  explain,  but  Leslie’s 
bog  starts  in  from  the  land,  and  there  is  soft  bottom  there,  mud, 
that  is  in  grass,  and  then  you  come  out  into  deeper  water,  and 
there  is  bog  of  the  same  nature  as  the  bog  to  the  west  at  Carlaw 
avenue  (p.  500c).  The  land  is  higher  at  Carlaw ’s  than  Leslie’s, 
with  a bank  on  the  shore  (p.  501c). 

The  bank  on  the  original  shore  at  Carlaw ’s  would  not  affect 
the  situation,  because  the  marsh  formation  is  alike  all  over  in 
similar  local  conditions.  High  water  and  low  water  may  pre- 
sent superficial  changes,  but  these  varying  levels,  which  correct 
each  other,  no  doubt  affect  the  steady  secular  development  mani- 
fest in  the  marsh. 

Between  the  edge  of  the  water  and  the  bank  there  was  the 
black  streak  observed  by  Pickering,  which  was  referred  to  by  Mr. 
Forman  in  its  more  wet  condition,  as  it  appeared  at  Leslie’s; 
but  both  pieces  of  soft  bottom  are  attributable  to  the  same  cause. 
Mr.  Forman  probably  took  the  view,  implied  by  some  others, 
that  the  apparent  recession  of  the  water,  and  the  making  of  new 
soil,  worked  for  the  advantage  of  the  frontager,  when  it  was 
capable  of  being  used,  as  annexed  to  and  apparently  a part  of 
the  broken  front. 

This  view  does  not  appear  to  me  to  be  tenable  in  the  case  of 
marsh  land  generally,  nor  of  this  marsh  in  particular,  having 
regard  to  the  manner  in  which  the  marsh  was  formed  and  was 
dealt  with  by  the  Crown.  Besides,  it  does  not  appear  that  Mr. 
Forman  was  ever  on  the  land  side  of  this  place ; his  evidence  is 
as  to  what  he  observed  from  the  water  side  of  approach. 

Townson  proves  that  hay  was  cut  and  carried  off  in  waggons 
from  the  marsh  in  front  of  the  two  lots  and  all  along  to  the 
east  and  west  of  them  (p.  502c).  He  speaks  of  the  big  flood 
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in  September,  1878,  coming  from  the  Don,  and  an  easterly  gale 
blowing,  which  shifted  part  of  the  bog,  the  part  which  had  been 
separated  from  the  rest  by  McKee’s  and  Blong’s  cuttings  (p. 
504c). 

The  bog  was  a tangled  mass  of  grass  roots  and  decayed  vege- 
tation, the  accumulation  of  years,  and  in  various  parts  it  was 
more  solid  than  others,  on  account  of  the  thickness  of  the  grass 
roots  and  other  roots ; it  simply  came  up  and  went  down  with  the 
water  (p.  507 a).  More  grass  grew  on  the  marsh  towards  the 
byres,  and  as  it  neared  Carlaw  avenue  there  was  not  so  much 
grass,  but  there  were  bulrushes  (p.  507c). 

Another  witness,  of,  I think,  accurate  observation,  was  a fish- 
erman, Wiliam  Montgomery,  into  whose  nets  the  detached  mass 
of  marsh  floated  from  McKee’s.  The  place  was  distant  about  a 
mile  off,  and  a little  east  of  south,  at  the  deep  water.  The  place 
over  which  it  was  drifted  was  in  certain  times  open  water, 
that  is,  in  the  spring,  but  in  the  summer  it  grows  all  up  with 
weeds  (pp.  237,  2406).  These  weeds  grow  in  three  and  three 
and  a half  feet  of  water  very  thickly,  and  even  in  deeper  water, 
but  not  so  thick.  They  grow  to  the  top,  and  the  leaves  keep  on 
the  surface.  It  looks  like  a'  solid  growth  and  stops  navigation. 
Motor-boats  would  have  their  screws  caught  and  stopped  by 
the  tendrils.  They  flower  or  bloom  at  the  top,  and  give  the  ap- 
pearance of  a complete  marsh  (p.  238).  These  weeds  come  up 
in  June  and  July,  and  last  till  October.  There  are  no  weeds  in 
the  channel.  Weeds  and  rushes  are  different  things.  Weeds  just 
come  to  the  top ; rushes  will  grow  6 or  7 feet  high.  The  rushes 
grow  in  the  bog,  and  where  there  is  no  bog  the  weeds  will  grow 
and  “get  as  thick  as  can  be  in  the  water,  but  rushes  grow  in 
the  bog  and  form  a root,  like,  and  when  it  come  very  high  water 
it  will  rise  and  make  some  places  floating  bog.  ’ ’ If  you  cut  the 
edge  of  the  bog  that  part  will  float  away,  roots  and  all  (p.  2406). 

‘ ‘ I live  on  the  place,  ’ ’ Montgomery  said,  ‘ ‘ and  once  it  comes  into 
the  latter  end  of  June  we  cannot  go  down  this  pond  opposite  my 
place  (p.  2406).  (That  is  on  account  of  the  vegetation.) 

The  plaintiffs’  witness  George  Leslie  says:  “I  suppose  bog 
and  swamp  is  the  same  thing — vegetable  growth,  swamp,  and 
cat-tails  and  wild  rice,  mostly  an  undergrowth  of  some  kind  of 
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weeds,  and  that  catches  the  deposits  from  time  to  time,  and  is 
growing.  Silt  and  earth  and  so  on  would  fill  it  in  and  make  it 
settled  and  more  solid.  There  was  always  a great  portion  of 
this,  and  when  the  water  would  rise  it  would  rise  too,  and  some- 
times float  away”  (p.  210).  He  says  it  was  always  open  at 
Carlaw  avenue;  but  he  is  overborne  by  more  observant  wit- 
nesses. 

Humphreys,  for  the  plaintiffs,  says  that  the  composition  of 
the  floating  bog  is  “kind  of  like  a peat.”  It  might  be  a foot  or 
a foot  and  a half  thick.  If  it  is  in  shallow  water  the  reeds  and 
marsh  go  down  and  catch.  Sometimes  you  find  it  in  deep  water, 
three  and  a half  or  four  feet  deep,  and  then  the  water  is  below  it 
(p.  344).  “You  cannot  navigate  through  such  a bog”  (p.  345), 
“The  bog  that  drifts  off,  when  it  lodges  on  shallow  places,  wilJ 
take  root  and  become  fixed”  (pp.  345,  346,  356).  In  1897  there 
was  low  water,  and  no  water  all  over  the  bog  except  at  the  cut 
(Keating’s)  (p.  382).  “I  have  seen  a piece  of  floating  bog 
that  would  be  over  a foot  thick  grown  up  with  green  rushes  five 
feet  deep — thickly  matted  vegetation  like  peat — Irish  peat”  (p. 
353). 

Various  incidental  corroborations  are  found  of  Mr.  Pickering’s 
evidence  from  other  witnesses;  so  that  from  the  terms  of  de- 
scription we  can  classify  the  different  places  as  outlying  rushy 
marsh  (with  some  weeds  and  bulrushes  on  the  water  outside) 
which  formed  a complete  barrier  to  boats;  and  the  bog  inter- 
mediate between  this  floating  marsh  and  the  mainland. 

Thus,  in  the  Merritt  case,  Captain  John  Williams  describes 
the  formation  at  the  east  end  of  Ashbridge’s  Bay  (where  there 
was  a less  deposit  of  silt  from  the  Don  and  more  of  sand  from 
the  peninsula)  : “Reeds  and  sand  in  front,  further  back,  peat 
and  bog,  and  over  peat  and  bog  filled-in  earth ; ’ ’ and  he  supposes 
the  same  filling-in  has  been  going  on  all  over  Ashbridge’s  Bay  (p. 
41  of  the  appeal-book) . 

William  Loan,  now  dead,  called  in  Merritt’s  case,  said:  “The 
bog  ran  along  the  edge  of  the  marsh.  A bog  grows  hay;  the 
marsh  grows  fine  grass  and  weeds.  Bog  and  marsh  extend  west- 
ward without  break  to  the  Don.  I do  not  say  there  is  no  water 
beneath  the  hay  bog;  there  must  be  some  water.  The  marsh  is 
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now  solid  there,  because  the  marsh  grows  from  the  bottom,  and 
the  bog  grows  on  top.  The  bog  is  nearer  the  shore  than  the 
marsh”  (pp.  138-139). 

James  Pox:  “Reeds  grow  in  the  marsh,  not  in  the  bog.  The 
marsh  or  bog  commences  at  the  shore,  not  near  the  shore.  The 
bog  is  further  out  than  the  marsh”  (p.  140). 

(The  stenographic  notes  of  this  evidence  are  lost,  and  I take 
it  from  the  Judge’s  notes;  but  it  is  evident  that  the  last  extract 
should  read:  “The  marsh  is  farther  out  than  the  bog;”  for 
reeds  grow  in  water  characteristically,  and  not  on  the  drier  part 
near  the  land.  He  may  have  meant  “the  bog  is  further  out  (of 
water)  than  the  marsh;”  which  agrees  with  Loan’s  statement.) 

Warm,  who  is  also  dead,  says  (in  Merritt’s  case,  p.  138)  : 
‘ ‘ The  bog  reached  on  the  mainland.  Hay  was  cut  from  30  to  500 
yards  from  the  land.” 

“Very  few  rushes  being  found  opposite  Carlaw  avenue,”  as 
represented  by  Simpson,  1896,  points  to  the  place  where  the  bot- 
tom had  been  dredged  out,  and  so  nearly  all  traces  removed  of  the 
abundant  growth  of  bulrushes,  originally  the  outlying  growth 
along  that  front.  These  and  other  reed  and  rush  growths  form 
the  matted  surface  out  of  which  comes  the  wild  hay  crop.  This 
hay  region  must  have  always  had  more  or  less  water  underneath, 
but  it  helped  to  form  the  zone  of  land  more  or  less  saturated  with 
water  described  as  “bog.”  Thus  would  be  formed  or  filled  in 
a quagmire  or  quaking  bog,  which  would  gradually  consolidate 
into  a tillable  black  soil  marginating  on  the  mainland. 

Apart  from  the  fixed  position  of  the  bog  and  adjacent  marsh, 
there  was  continual  changing  and  increasing  vegetation  in  the 
bays,  ponds,  and  channels,  and  even  in  the  seemingly  open  water. 
Pickering  says  there  would  be  a little  piece  of  marsh  which  would 
grow  up  every  year  and  would  be  located  differently  (p.  511e). 

Browne,  P.L.S.,  says  that  the  majority  (sic)  of  the  marsh 
was  covered  with  reeds  (p.  79,  Merritt’s  case).  Forman  says 
there  is  another  class  of  weeds  that  comes  up,  grows  from  the 
bottom  in  two  or  three  or  four  feet  of  water  all  through  the 
marsh,  something  like  lily  leaves  in  shape,  but  they  extend  higher 
up  and  will  hide  a boat.  They  come  up  yearly,  and  are  outside, 
along  the  edge,  in  the  water.” 
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This  and  other  evidence  of  this  kind  tells  of  the  gradual  shal- 
lowing of  the  marsh  and  of  the  output  of  vegetation,  here,  there, 
and  everywhere,  which,  left  to  itself,  would  transform  the  whole 
area  into  wet  land.  The  evidence  taken  on  inspection  of  the  bot- 
tom when  it  was  dry,  in  the  phenomenal  year  1895,  by  Simpson, 
shews  that  on  the  water  side  had  been  a great  growth  of  dense 
bulrushes,  which  would  be  from  a fixed  root.  Other  witnesses 
speak  of  rushes  matted,  with  coarse  grass  growth  and  ‘ ‘ floating.  ’ ’ 
This  indicates  buoyancy.  The  mass  has  to  float  up  and  down  with 
the  water,  for  it  had  nothing  but  thick  mud,  muck,  or  silt  to 
rest  on  and  root  in.  The  rushes  and  roots  would  go  more 
or  less  into  this  kind  of  bottom,  sufficient  to  anchor  the  moss. 
The  laden  water  from  the  Don  in  spring  and  fall  freshets  would 
percolate  underneath  this  matting,  which,  with  its  fibrous  ten- 
drils and  roots,  would  retain  the  sediment  as  effectually  as  the 
close-set  stems  of  the  bulrush,  and  so  build  up  boggy  soil. 

This  marsh  question  must  be  pursued  a little  further  on  the 
evidence.  Some  propositions  may  be  stated  which  are  indisput- 
ably established: — 

1.  There  was  a large  deposit  from  year  to  year  of  material 
from  the  Don,  with  additions  from  other  sources,  such  as  decayed 
vegetation  and  animal  refuse,  distributed  all  over  the  marsh  and 
bay,  to  an  average  depth  of  at  least  20  feet  on  the  north  side  of 
the  marsh.  See  the  evidence  of  Mitchell  as  to  boring  in  1912 
(pp.  469  to  4745),  which  agrees  with  Kivas  Tully’s  estimate  in 
1854. 

2.  There  was  a steady  decrease  in  the  depth  of  water.  This 
perhaps  may  be  best  gauged  by  what  was  shewn  at  the  mouth  of 
the  Don,  as  laid  down  on  the  plans  and  maps.  In  1788,  Gother 
Mann  gives  about  two  fathoms  of  water  at  the  openings  into  the 
marsh ; that  is,  the  outlet  of  the  Don.  He  says  the  water  of  the 
lake  was  then  very  high.  In  1793,  Bouchette  gives  9 feet  of  water 
at  the  same  place;  Aitkens’  plan  of  the  same  year,  opposite  the 
middle  mouth,  one  fathom,  and  at  a place  nearer  the  town-side 
mouth,  one  and  three-quarters  fathoms.  In  1816,  Nicoll’s  plan 
of  harbour  marks  the  great  spread  of  muddy  bottom  in  the 
harbour,  and  10  chains  out  from  the  mouth  of  the  Don  gives  two 
fathoms.  In  1818,  Philpott’s  plan  and  survey — plan  made  and 
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published  in  1823 — shews  at  the  mouth  5 feet.  In  1835,  Roy’s 
draft  of  plan  made  for  the  Lieutenant-Governor  gives  depth  at 
artificial  entrance  close  to  the  city  at  6 feet,  and  at  the  mid 
entrance  4 feet.  In  Howard ’s  plan  of  1846,  the  nearest  measure- 
ment is  at  the  end  of  Gooderham ’s  wharf,  which  is  4 feet  3 inches. 
This  brings  us  down  to  the  prize  report  of  1854,  when  the  water 
was  3 or  4 feet ; and  in  1887  it  ceased  to  be  navigable  in  any  prac- 
tical sense. 

3.  There  was  an  equally  steady  encroachment  upon  the  water 
all  round  the  marsh,  whereby  the  bog  circumference  was  in- 
creased and  the  open  water  area  became  diminished.  Thus  John 
Williams,  in  the  Merritt  case  (p.  4 of  the  appeal-book)  : “I  sup- 
pose the  marsh  has  grown  immensely  since  I was  a boy.  My 
father  once  lived  on  the  margin  of  Ashbridge’s  Bay,  but  now 
he  is  1,500  feet  away ; ’ ’ and,  called  by  the  plaintiffs  in  this  case, 
the  witness  said : ‘ ‘ The  Don  has  carried  millions  of  tons  of  stuff 
into  the  bay,  and  has  filled  in  Ashbridge’s  Bay,  as  well  as  To- 
ronto Harbour”  (p.  59,  and  Leslie,  p.  329).  Murray  says  the 
whole  shore  there  is  naturally  filling  up  (p.  207)  ; Leslie  (p. 
224)  : “The  tendency  of  the  whole  bog  is  to  silt  up,  and  it  is 
getting  shallower  all  the  time.” 

4.  There  was  an  unstinted  supply  of  plant  food;  and  the 
shallow  water,  easily  warmed  by  the  sun,  contributed  to  produce 
and  reproduce  yearly  the  most  luxuriant  vegetation  (Hendry, 
p.  100)  ; and  the  decay  of  this  greatly  added  to  the  yearly  de- 
posits. 

All  these  facts  combine  in  the  work  of  natural  reclamation; 
and  the  manifest  destiny  of  the  marsh,  if  left  to  the  undisturbed 
operations  of  nature,  was  through  various  stages  of  transition  to 
reach  its  ultimate  goal  in  the  disappearance  of  water,  save  that 
of  the  Don,  and  the  formation  of  land  over  the  whole  area. 
Therefore,  the  policy  and  action  of  the  two  Governments  and 
of  the  municipal  authorities  was  simply  to  forestall  the  inevitable 
consummation  by  shaping  it  to  a better  and  more  profitable  issue 
for  the  harbour  and  the  city. 

Special  or  scientific  attention  to  the  subject  of  marsh  forma- 
tion is  of  recent  growth — perhaps  in  the  last  decade  of  the  nine- 
teenth century.  The  process  in  similar  situations  and  under 
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similar  circumstances  is  characterised  by  systematic  develop- 
ment everywhere  in  the  same  manner ; and  the  evidence  in  these 
cases  illustrates  what  is  to  be  found  in  books  of  authority. 

Captain  Richardson  and  Professor  Hind  noticed  that  first  in 
the  shallow  margin  of  stagnant  water  came  the  reeds  and  rushes. 
These  grow  in  the  water  margin,  and  their  stems  capture  and  re- 
tain and  accumulate  the  silt  and  other  detritus  brought  down  by 
river  or  washed  up  by  waves.  Captain  Richardson,  in  nautical 
phrase,  and  having  his  eye  on  his  hobby,  the  harbour,  calls  them 
“the  pilots  of  destruction,”  because  they  helped  to  fill  it  up; 
but  in  the  books  they  are  called  “the  pioneers  of  land- vegeta- 
tion, ’ ’ because  behind  their  marginal  growth  material  is  ultimate- 
ly formed  suitable  for  ordinary  vegetation.  The  next  stage  in  this 
marsh  is  the  compacted  mass,  that  rises  and  falls  with  the  change 
of  water  level,  and  so,  underneath,  the  silt  and  mire  are  driven, 
or  drawn,  in,  upon,  and  over  the  water’s  edge,  forming  a pulpy, 
spongy,  saturated  mass,  properly  called  ‘bog”  or  “quagmire,” 
which  by  exposure  to  air  and  sun  and  the  action  of  grassy  and 
weedy  growth  gradually  becomes  terra  firma. 

The  order  of  growth  is,  as  we  find  here:  outside  of  all  and 
next  the  open  water  is  what  the  books  call  “reed  swamp”  grow- 
ing in  the  water.  Next,  and  nearer  the  land  side,  come  the 
“swamp  moors,”  where  the  coarse  sedge-like  grasses  produce 
the  coarse  hay  (David  Smith’s  wild  hay)  which  gives  the  mea- 
dow-like or  moor-like  aspect.  In  this  marsh  these  coarse  grasses 
and  flag  rushes  were  the  chief  constituents  of  the  “wild  hay 
fields”  floating  on  the  water,  though  rooted  in  the  miry  substra- 
tum. These  come  to  the  edge  of  the  water,  and  inside  of  them 
are  found  the  deposits  of  black  humus  described  by  Pickering. 
(See  Warming  “Aecology  of  Plants,”  Oxford,  Clarendon  Press, 
1909,  first  written  in  1895,  the  earliest  treatise,  pp.  187  and  188 ; 
adopted  and  followed  in  the  American  “twentieth  century  text- 
books.” See  Coulter  on  Plant  Relations,  New  York,  Appleton, 
1901,  pp.  185  to  188.) 

There  can  be  no  reasonable  doubt  that  the  same  relative  con- 
dition of  the  marsh  existed  at  the  time  the  patents  were  granted 
as  existed  in  1872,  when  McKee  first  placed  his  ice-house  at  the 
water’s  edge.  My  conclusion  from  the  evidence  is,  that  this  was 


Boyd,  C. 

1914 

Rickey 

v. 

City  of 
Toronto. 

ScHOFIELD- 

Holden 

Machine 

Co. 

v. 

City  of 
Toronto. 


576 

Boyd,  C. 

1914 

Rickey 

v. 

City  of 
| Toronto. 

ScHOFIELD- 

Holden 

Machine 

Co. 

v. 

City  of 
Toronto. 


ONTARIO  LAW  REPORTS.  [vol. 

an  act  of  encroachment  upon  the  property  of  the  Crown  and  on 
the  possessory  rights  of  the  city. 

The  boundary  then,  as  at  the  date  of  the  patents,  was,  I think, 
the  edge  of  the  marsh,  not  the  water’s  edge.  Between  the  water’s 
edge  and  the  mainland  or  broken  front  was  a strip  of  boggy  land 
in  a state  of  transition  to  tillable  soil.  When  the  boundary  was 
defined  in  1877,  the  surveyors’  quest  should  have  been  for  the 
edge  of  the  marsh  and  not  the  water’s  edge  (whether  at  high  or 
low  water)  ; and  that  boundary  could  easily  have  been  found,  if 
not  apparent  on  the  surface,  by  boring  or  other  method  of  under- 
ground search.  However,  that  was  not  done,  and  the  right  of 
McKee  to  the  larger  area  now  claimed  by  the  plaintiffs  was  then 
settled ; but  the  fact  of  what  was  the  original  and  proper  bound- 
ary is  of  moment  in  the  claim  for  riparian  rights.  In  my  opin- 
ion, these  never  existed  and  never  began  to  exist,  either  by  the 
act  of  spoliation  in  severing  the  frontal  marsh,  or  in  the  conces- 
sion of  a conventional  line  now  apparently  on  a water  front. 

The  evidence  shews  that  1872  was  a year  of  unusually  low 
water,  and  a considerable  space  would  then  appear  between  the 
water’s  edge  and  the  bank.  This  space  of  land  was  level  to  the 
water,  and  there  began  to  slope  gently  down  under  water  till 
another  flat  was  reached  at  the  bottom  of  about  three  or  four  feet 
of  water  (Moss,  p.  286;  Williams,  p.  32;  Hendry,  p.  84),  then 
probably  not  more  than  two  feet  of  water.  On  this  level  land 
space  McKee  placed  the  ice-house.  He  says  it  was  about  100 
feet  long,  and  close  at  the  edge  it  was  staked  in  front  to  keep 
the  earth  from  coming  down.  There  would  be  no  difficulty 
in  putting  up  the  slight  frame  and  structure  of  such 
building  on  this  surface.  Towards  the  water  it  might  be  more 
moist,  but  that  could  be  overcome  by  planks  or  logs  for  the  sub- 
structure. In  the  dry  season,  when  all  the  water  went  off  in  front 
of  this  same  lot,  Hendry  excavated  the  bottom  out  as  far  as  Keat- 
ing’s  cut,  by  means  of  planks  laid  along  for  the  runway  of 
wheelbarrows,  occupying  two  or  three  men  at  a time  for  two  or 
three  weeks  (p.  3165)  ; and  Pickering  tells  us  that  when  hauling 
in  hay  the  passage  from  the  boggy  front  to  the  marsh  was  made 
by  putting  down  logs  as  a sort  of  corduroy  road  (p.  518c.)  That 
was  near  the  cow-byres,  at  the  west  end  of  the  marsh,  where  the 
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grass  was  thickest  and  the  bottom  “more  sludgy”  than  usual, 
(see  McNamee’s  report  on  dredging,  and  also  p.  513c.) 

David  Smith’s  strip  or  breadth  of  wild  hay  was  relatively 
in  the  same  position  as  the  floating  mat  of  hay-growth  from 
which  the  witnesses  took  the  hay  in  the  seventies.  The  only  dif- 
ference would  be  the  advancement  of  the  marsh.  It  was  growing 
and  encroaching  yearly  on  the  shallow  water;  but  there  was 
then,  as  in  later  days,  the  boggy  strip  between  what  was  afloat 
and  what  was  relatively  solid — that  is,  the  bog — a bog  which  of 
itself  has  then  and  always  foreclosed  riparian  rights. 

It  is  not  important,  in  my  view,  to  attempt  to  trace  all  the 
changes  and  developments  arising  in  consequence  of  the  Keating 
cut,  which,  though  they  were  largely  exploited  in  this  litigation, 
are  quite  outside  of  the  real  issues. 

After  coming  to  the  end  of  a necessarily  devious  course  in 
the  consideration  of  this  contest,  I have  reached,  for  the  various 
reasons  given,  the  conclusion  that  the  plaintiffs  have  no  claim  to 
riparian  rights,  and  have  noright  of  access  by  water  to  what 
may  be  the  navigable  water  or  may  be  made  the  navigable  water 
in  Ashbridge’s  Bay. 

This  disposes  of  the  main  causes  of  action  as  to  water  rights. 
The  plaintiffs  also  complained  of  other  matters:  first,  that  the 
nuisance  created  by  the  discharge  of  sewage,  especially  by  the 
additional  output  in  the  year  1913,  should  be  restrained  and 
abated;  and  next,  as  to  the  plaintiff  Schofield,  that  damages 
should  be  given  for  the  injury  done  through  opening  Carl  aw 
avenue,  and  so  interfering  with  his  business  and  with  access  to 
his  premises. 

As  to  nuisance  from  the  pollution  of  the  water  and  the  air  by 
reason  of  the  discharge  of  fecal  and  other  malodorous  substances 
into  Ashbridge’s  Bay,  no  case  is  made  out  for  interference  on 
behalf  of  an  individual.  In  these  respects  of  water  and  air  no 
special  and  particular  injury  to  the  plaintiffs  has  been  proved 
by  the  evidence  at  the  date  of  the  writ.  No  doubt  pollution  ex- 
isted, as  a necessary  result  of  the  sewage  discharged  into  the 
water ; but  the  prejudicial  effects  were  common  to  all  the  neigh- 
bourhood. Wherever  the  wind  blew  in  that  direction,  nauseous 
smell  was  carried,  and  so  as  to  the  foul  water.  It  was  a public 
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nuisance.  Both  causes  of  injur/  might  have  been  proper  matters 
of  investigation  by  the  Court  at  the  instance  of  the  Attorney- 
General  or  upon  criminal  prosecution. 

Schofield  says  that  a cesspool  was  made  in  front  of  his 
place,  because  the  city  had  not  dredged  Keating’s  cut;  but  the 
whole  locality  was  in  like  condition  for  a short  period.  It  is  so 
put  in  the  pleadings,  para.  9 : “ The  effect  of  the  sewage  was  to 
fill  up  the  channel  to  Keating’s  cut  and  the  surrounding  waters 
and  turn  the  same  virtually  into  a cesspool ; ’ ’ and  so  it  goes  on, 
in  para.  10,  to  set  forth  that  the  same  conditions  are  repeated 
at  the  foot  of  Morse  avenue  and  of  Leslie  street  and  of  Morley 
avenue,  of  Logan  avenue  and  of  Booth  street,  and  at  the  point 
where  the  Don  discharges  into  the  Keating  channel. 

The  whole  locality  was  infected  in  the  same  way,  and  the 
nuisance  was  distributed  all  around  as  the  wind  blew  the  air  and 
the  waters  one  way  or  the  other.  The  whole  situation  was  one 
for  redress,  not  by  individual  suit,  but  by  some  representative 
of  the  injured  public.  This  legal  aspect  was  referred  to  by  me 
in  a late  case,  Cairns  v.  Canada  Refining  and  Smelting  Co. 
(1913),  5 O.W.N.  423,  in  which  I followed  the  practice  as  laid 
down  by  Kindersley,  V.-C.,  in  Saltau  v.  Be  Held  (1851),  2 Sim. 
N.S.  133,  142. 

No  doubt,  the  business  of  both  plaintiffs  was  affected  injuri- 
ously by  the  floating  filth  that  got  on  the  shore  and  clung  to  the 
sides  of  their  boats;  but  that  was  damage  resulting  from  the 
use  they  made  of  the  water  in  order  to  reach  Keating’s  cut.  It 
was  distasteful  and  repellent  to  do  business  in  such  pollution; 
but,  as  I have  already  found,  the  plaintiffs  had  no  right  to  go  over 
the  city  property  to  get  to  Keating’s  cut,  or  to  use  Keating’s 
cut,  except  sub  modo. 

Schofield’s  claim  is  generally,  in  this  respect,  much  the  same 
as  Rickey’s.  Rickey  claims  for  the  labour  and  expense  incurred 
in  cleaning  his  boats,  when  coated  with  the  slime  and  refuse 
dumped  into  the  water  in  front  of  his  place.  His  approach  by 
water  to  his  place  of  business  was  thus  fouled  and  obstructed. 
He  found  the  sewage  beginning  to.  get  troublesome  in  this  way 
about  the  time  in  September  or  October  that  the  action  was 
begun  (p.  186).  “Q.  And  your  damage  is  confined  to  the  extra 
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labour  and  the  cleaning  off  of  these  boats  when  you  hauled  them 
out?  A.  And  the  closing  of  Keating’s  cut,  the  condition  of  the 
cut”  (p.  190). 

This  damage  to  the  business  of  the  plaintiffs  on  the  water 
side  is  not  recoverable  from  the  city.  The  plaintiffs  had  no  right 
to  go  to  and  fro  with  boats  over  this  part  of  the  marsh,  which 
belonged  to  the  city.  The  use  of  the  water  of  Keating’s  cut 
was  at  most  permissive,  and  in  such  user  the  parties  must  be 
content  to  take  the  place  as  they  find  it.  No  obligation  rested  on 
the  defendants,  quoad  the  plaintiffs,  to  keep  the  water  free  from 
refuse  or  from  being  blocked.  The  city  was  pursuing  as  best  it 
could  the  plan  to  relieve  the  citizens  in  the  matter  of  domestic 
drainage;  and  the  drawback  was,  that  it  could  not  be  done  at 
once  or  without  some  mistakes  and  inconvenience  to  the  public. 

I do  not  find  in  the  evidence  that  Rickey  makes  any  com- 
plaint or  that  he  has  sustained  damage,  as  to  the  landward  side 
of  his  business.  A good  collection  and  review  of  cases  is  in 
Stevenson  v.  Corporation  of  Glasgow , [1908]  Sess.  Cas.  1034. 

Besides,  the  whole  of  Rickey’s  front,  as  occupied,  is  an  en- 
croachment over  the  Unwin  line,  and  so  is  Schofield’s  to  a great 
extent — all  but  the  slip.  What  accumulation  of  sewage  there 
was  at  any  time  was  within  the  limits  of  Unwin’s  line,  and  not 
on  the  land  or  water  lots  owned  by  the  plaintiffs. 

As  to  the  damages  claimed  by  Schofield  for  interruption  to 
his  business  on  the  landward  side,  I think  the  city  was  justified, 
upon  and  after  the  ratepayers’  vote  for  the  money  required,  in 
going  on  with  the  work  forthwith  in  respect  of  the  new  sewer 
system.  It  was  essential  for  the  well-being  of  the  citizens ; and, 
in  a choice  of  difficulties  as  to  where  relief  should  begin,  the 
city  elected  in  good  faith  to  do  as  it  did.  There  is,  however,  some 
evidence  to  shew  that  the  city  failed  to  exercise  reasonable  expe- 
dition in  completing  the  restoration  of  Carlaw  avenue  to  a tra- 
vellable  condition  alongside  Schofield’s  place.  He  appears  to 
have  sustained  loss  of  business,  probably  for  some  months,  on  this 
account,  for  which  he  may  recover  in  this  action.  For  other 
injuries,  if  any,  arising  from  the  method  of  construction,  com- 
pensation must  be  sought  by  process  of  arbitration,  and  not  by 
action. 
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It  will  be  referred  to  the  Master  to  assess  damages  for  injury 
suffered  by  the  plaintiff  Schofield  for  want  of  proper  access  by 
land  to  his  business  premises  by  reason  of  delay  in  completing 
the  restoration  of  Carlaw  avenue  after  it  had  been  opened  along- 
side his  premises  for  the  purpose  of  putting  in  the  concrete 
sewer  in  the  year  1912  and  prior  to  the  30th  October,  1912. 
Costs  of  this  part  of  the  case  and  costs  of  reference  will  be  re- 
served till  further  directions. 

As  to  the  Harbour  Commissioners,  both  actions  are  dismissed 
with  costs. 

Schofield’s  action  against  the  city,  so  far  as  water  rights  are 
concerned,  is  dismissed  with  costs ; so  far  as  nuisance  and  sewage 
is  concerned,  it  is  dismissed  without  costs;  so  far  as  damage  to 
business  is  concerned,  costs  reserved  till  after  reference. 

As  to  the  city,  Rickey’s  action  concerning  water  rights  is 
dismissed  with  costs;  for  the  nuisance  and  sewage,  dismissed 
without  costs. 


Note. — The  earlier  maps  and  plans  referred  to  have  been 
collected  by  the  indefatigable  zeal  of  John  Ross  Robertson,  Es- 
quire, in  his  valuable  publications  of  the  “ Landmarks  of  To- 
ronto,” issued  in  five  volumes  or  series,  1894-1908,  and  may  be 
found  as  follows  :■ — 

1788 — Gother  Mann’s  plan,  p.  385  (1st  series). 

1793 — Bouchette’s  plan,  p.  329  (5th  series). 

1793 —  Aitken’s  plan,  p.  301  (5th  series). 

1794 —  D.  W.  Smith’s  plan,  p.  288  (1st  series). 

1816 — Nicolls’  plan,  p.  298  (5th  series). 

1818 — Philpott’s  plan,  p.  290  (5th  series). 

1828 — Bayfield’s  plan,  p.  538  (5th  series). 

1834 — Chewett’s  plan,  p.  562  (5th  series). 

1842 — Cane’s  plan,  p.  60  (5th  series). 

1846 — Howard’s  plan,  p.  530  (5th  series). 

1851— Browne’s  plan,  p.  328  (5th  series). 

Up  to  1818,  boundary-lines  of  lots  in  townships  were  run  by 
authority  of  the  Executive  Government  of  the  Province:  58 
Geo.  III.  ch.  14,  sec.  2 (1818). 

Aitken  was  a Provincial  Land  Surveyor  employed  by  Sur- 
veyor-General Smith:  see  Keeley  v.  Harrigan  (1853),  3 U.C. 
C.P.  173. 
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[APPELLATE  DIVISION.] 

Pedlar  v.  Toronto  Power  Co. 

Fatal  Accidents  Act — Death  of  Young  Child — Action  by  Parents — Reason- 
able Expectation  of  Pecuniary  Benefit  from  Continuance  of  Life — 
Failure  to  Shew — Cause  of  Death — Negligence — Contributory  Negli- 
gence— Findings  of  Trial  Judge  on  Evidence — Appeal. 

The  judgment  of  Middleton,  J.,  29  O.L.R.  527,  affirmed. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Middleton, 
J.,  29  O.L.R.  527. 

February  18.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

W.  M.  McClemont,  for  the  appellants,  referred  to  McKeown 
v.  Toronto  R.W*  Co.  (1909),  19  O.L.R.  361;  Cooke  v.  Midland 
Great  Western  Railway  of  Ireland,  [1909]  A.C.  229;  Latham  v. 
R.  Johnson  & Nephew  Limited,  [1913]  1 K.B.  398;  and  con- 
tended that  the  appellants’  case,  under  these  authorities,  was 
made  out,  and  that  they  were  entitled  to  recover  damages  for 
the  death  of  their  child,  under  the  Fatal  Accidents  Act.  The 
facts  were  not  in  dispute,  and  the  Court  had  power  to  draw  a 
different  inference  from  that  of  the  trial  Judge. 

Z>.  L.  McCarthy,  K.C.,  for  the  defendants,  the  respondents, 
was  not  called  upon. 

The  judgment  of  the  Court  was  delivered  by  Mulock,  C.J. 
Ex. : — We  find  that  we  cannot  disturb  the  judgment  of  the 
learned  trial  Judge,  who  was  in  a much  better  position  to  decide 
as  to  the  facts  of  the  case  than  we  are. 

The  appeal  will  be  dismissed  with  costs  to  the  defendants, 
if  they  ask  for  them. 
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Re  Lord  and  Ellis. 


Land  Titles  Act — Assessment  and  Taxes — Sale  of  Land  for  Taxes — Limita- 
tion of  Time  for  Registration  of  Tax  Deed — Purchaser  for  Value  with- 
out Notice — Rectification  of  Register. 

In  the  case  of  land  which  is  registered  under  the  Land  Titles  Act,  1 Geo. 
V.  ch.  28,  the  time  and  mode  of  completing  a tax  title  are  governed  by 
that  Act  alone;  and  the  limitations  contained  in  the  Assessment  Act  and 
the  Registry  Act  do  not  apply. 

The  tax  sale  purchaser  must  proceed  to  complete  his  tax  title  as  provided 
by  sec.  66  of  the  Land  Titles  Act;  and,  in  default,  his  right  will  be 
barred  as  against  a transferee  of  the  land  for  valuable  consideration 
without  notice  of  the  tax  sale. 

The  registration  of  the  tax  title  is  not  a bar  to  the  right  of  the  prior  trans- 
feree for  valuable  consideration  without  notice;  if  no  rights  have  been 
acquired  from  the  tax  purchaser,  the  register  may  be  rectified  on  the 
prior  transferee’s  application. 

Where  a tax  purchaser  did  not  take,  for  more  than  nine  years,  any  pro- 
ceedings to  complete  his  tax  title,  and  then  obtained  registration  without 
actual  notice  to  or  appearance  by  the  then  registered  owner,  it  was 
held,  that  a transferee  from  this  registered  owner,  for  valuable  con- 
sideration and  without  notice,  was  entitled  prima  facie  to  have  the  re- 
gister rectified;  but,  as  the  evidence  on  the  application  was  meagre,  the 
tax  purchaser  was  given  the  option  of  taking  a reference  to  have  the 
facts  more  fully  brought  out. 

Application  by  Mrs.  Lord  and  one  Hay  to  rectify  the  register 
of  a Land  Titles  office. 

January  28.  The  application  was  heard  by  Meredith,  C.J. 
C.P.,  in  the  Weekly  Court  at  Toronto. 

R.  G.  Agnew,  for  the  applicants. 

G.  H.  Sedgewick,  for  William  Ellis  and  Richard  Ellis,  the 
respondents. 

February  20.  Meredith,  C.J.C.P. : — The  substantial  ques- 
tion involved  in  this  application  is,  whether  the  applicant  Mrs. 
Lord  is,  or  the  respondents  are,  really  entitled  to  the  land  in 
question ; which  land  is,  and  has  been  since  the  year  1892,  within, 
and  subject  to,  the  provisions  of  the  Land  Titles  Act. 

One  Manton  was,  for  a number  of  years,  the  registered 
owner;  and  he,  in  the  year  1908,  transferred  the  land  to  one 
Lord,  who,  in  the  same  year,  became  the  registered  owner.  This 
is  proved  to  have  been  a transfer  for  valuable  consideration: 
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Lord  testified  to  it ; and  his  testimony  has  not  been  contradicted. 
Later  in  the  same  year,  1908,  Lord  transferred  the  land  to  one 
Hay,  who,  also  in  the  same  year,  became  the  registered  owner. 
This  also  is  proved,  in  similar  manner,  to  have  been  a transfer 
for  valuable  consideration.  In  the  year  1911,  Hay  deeded  the 
land  to  the  applicant  Mrs.  Lord,  for,  according  to  the  evidence 
adduced,  valuable  consideration;  and  it  is  under  this  deed  that 
the  applicant  Mrs.  Lord  seeks  to  be  registered  as  owner  of  the 
land.  Such  registration  is  prevented  by  the  registrations  of 
the  respondents,  and  of  him  through  whom  they  acquired  title, 
as  owners,  under  the  deeds  through  which  the  respondents  claim 
title;  and  so  the  direct  object  of  this  application  is  to  have  such 
registrations  removed  from  the  register,  on  the  ground  that 
they  were  improperly  made,  to  make  the  way  clear  for  the  re- 
gistration of  the  applicant  Mrs.  Lord  as  owner. 

In  the  year  1901,  apparently,  whilst  Manton  was  the  regis- 
tered owner,  the  land  was  sold,  for  taxes,  to  one  Phillip  Ellis, 
who  seems  to  have  obtained  his  deed,  under  that  sale,  in  October, 
1902;  but  no  attempt  to  become  registered  owner  under  it,  or 
to  give  notice,  in  any  manner,  of  it,  seems  to  have  been  made 
until  the  month  of  May,  1911,  between  nine  and  ten  years  after 
the  sale.  In  September,  1911,  Ellis  was  registered  as  owner  of 
the  land,  under  this  tax  sale  deed;  and,  in  the  next  following 
month  of  November,  he  deeded  the  land  to  the  respondents,  Wil- 
liam Ellis  and  Richard  Ellis,  trustees  for  the  Bedford  Park 
Company,  and  in  the  same  month  they  were  registered  as  owners 
under  this  deed ; and  it  is  by  virtue  of  these  transfers  only  that 
the  respondents  claim  title. 

In  these  circumstances,  if  the  respondents  were  transferees 
for  valuable  consideration,  the  application  would  doubtless  fail ; 
whether  either  of  the  applicants  could  have  any  other  relief  need 
not  be  considered.  As  far  as  the  evidence  has  gone,  however,  it 
is  proved  that  the  respondents  are  not  transferees  for  valuable 
consideration;  that  in  fact  the  purchaser  at  the  tax  sale  bought 
merely  as  their  agent  for  them.  And,  therefore,  for  the  present, 
I must  deal  with  this  case,  in  fact,  as  if  the  respondents  are  not 
transferees  for  valuable  consideration,  but  are,  substantially,  in 
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the  same  position  as  if  they  were  directly  the  purchasers  of  the 
land  at  the  tax  sale. 

At  the  time  when  the  tax  sale  registration,  and  the  registra- 
tion following  it,  were  made,  Hay  was  the  registered  owner; 
and  he  is  a party  to  this  application;  though,  I may  say,  that 
seems  to  me  to  be  unnecessary,  because  I consider  that  whatever 
right  he  may  have  had,  and  would  still  have,  respecting  the  land, 
if  he  had  not  made  the  deed  to  Mrs.  Lord,  passed  to  and  can 
be  enforced  by  her  under  that  deed. 

All  this  being  so,  there  are,  as  it  seems  to  me,  just  two  sub- 
stantial questions  for  consideration  now : ( 1 ) was  the  registration 
of  the  tax  sale  purchaser  as  owner  wrong?  and,  if  so,  (2)  can  it 
be  rectified  now  at  the  instance  of  the  applicant  Mrs.  Lord  ? And 
it  would  be  in  better  order  to  consider  the  second  question  first. 

Each  of  these  questions  depends  very  much,  if  not  altogether, 
upon  the  66th  section  of  the  Land  Titles  Act,  1 Geo.  Y.  ch.  28, 
that  part  of  the  Act  dealing  especially  with  “sales  for  taxes.’ ’ 
And  that  section,  in  so  far  as  it  affects  these  questions,  is  in  these 
words:  “Where  land  is  sold  for  taxes,  the  purchaser  may  at 
any  time  after  the  sale  lodge  a caution  against  the  transfer  of 
the  land;  and  upon  the  completion  of  the  time  allowed  by  law 
for  redemption,  and  upon  the  production  of  the  transfer  of  the 
land  in  the  prescribed  form,  with  proof  of  the  due  execution 
thereof  by  the  proper  officer,  the  proper  Master  of  Titles  shall 
cause  a notice  to  be  mailed  to  the  proper  post-office  address  of 
the  persons  who  appear  upon  the  register  to  be  interested  in  the 
land ; and  after  the  expiration  of  three  months  from  the  mailing 
of  the  notice,  shall  register  the  purchaser  at  the  sale  as  owner  of 
the  land,  with  an  absolute  title;  and  shall,  if  required,  issue  to 
him  a certificate  of  ownership  in  the  prescribed  form,  unless  the 
registration  is  in  the  meantime  stayed  by  order  of  the  Court, 
and  in  that  case  the  registration  shall  not  be  made,  nor  shall  the 
certificate  be  issued,  except  in  accordance  with  the  order  and 
direction  of  the  Court.” 

Notice  of  the  application  for  registration  of  the  purchaser  at 
the  tax  sale  as  owner  was  sent  by  post  to  Hay;  and  I assume 
that  the  provisions  of  the  Act  in  this  respect  were  complied  with ; 
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see  sec.  112 ; but  the  notice  never  reached  Hay ; it  was  returned 
to  the  sender  by  the  post-office  officials  unopened;  and  neither 
Hay,  nor  any  one  through  whom  he  acquired  title,  nor  any  one 
claiming  under  him,  ever  had  any  actual  notice  of  the  applica- 
tion for  such  registration. 

Whatever  might  be  said  if  Hay  had  appeared  upon  that  ap- 
plication, I cannot  consider  that,  not  having  appeared  upon  it, 
nor  indeed  ever  having  had  any  kind  of  actual  notice  of  it,  he 
would  have  been  forever  precluded  from  asserting  his  rights  as 
registered  owner;  I can  but  consider  that,  as  long  as  no  new 
rights  were  acquired  under  the  provisions  of  the  Act  for  valuable 
consideration,  he  might  still  have  asserted  his  rights.  The  66th 
section  does  not  expressly  or  impliedly  declare  that  he  should 
not : why  should  it  ? Why  should  he,  or  she  who  claims  through 
him,  be  worse  off  now,  except  on  the  question  of  costs,  than  he 
was  when  the  registration  had  not  been  effected?  Nor  is  there 
anywhere  else  in  the  Act  anything  so  expressly  or  impliedly 
enacted.  Section  113  of  the  Act,  which  cures  the  omission  to 
send  and  the  “ non-receipt  ’ ’ of  notices,  cures  them  only  for  the 
benefit  of  a purchaser  for  valuable  consideration  when  registered, 
and  does  not,  I think,  apply  to  a question  of  validity  between  the 
original  parties. 

Section  66  provides  that  the  purchaser  at  the  tax  sale,  after 
the  requirements  of  the  section  have  been  complied  with,  shall  be 
registered  as  owner  of  the  land  with  an  absolute  title.  But  secs. 
116  and  115  provide  for  the  rectification  of  the  register.  Can 
any  good  reason  be  advanced  for  contending  that  sec.  116  does 
not  apply  to  this  case  ? For  contending  that  a registration  under 
sec.  66  stands  in  any  different  position  from  a registration 
under  any  other  part  of  the  enactment?  These  sections  are 
expressly  made  subject  to  rights  acquired  by  registration  under 
the  Act ; that  I hold  to  mean  such  rights  as  a purchaser  for  valu- 
able consideration  from  the  registered  owner  would  acquire. 
No  reason  has  been  suggested,  nor  can  .1  find  any,  why  justice 
may  not  be  done  between  the  original  parties  to  the  injustice. 

And  so  I proceed  to  consider  the  first  and  wider  question: 
was  the  registration  of  the  tax  sale  purchaser  as  owner,  in  the 
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face  of  the  registrations  between  the  time  of  the  tax  sale  deed 
and  the  time  of  registration  under  it,  right  or  wrong  ? 

I can  come  to  no  other  conclusion  than  that  it  was  wrong. 
To  give  it  validity  would  lead  to  this  extraordinary  state  of 
affairs,  opening  wide  a gate  of  injustice:  namely,  that  there  is 
no  limit  to  the  time  in  which  a tax  sale  purchaser  may  come  in 
and  he  registered,  under  his  tax  sale  deed,  as  owner  with  an 
absolute  title;  and  notwithstanding  that  in  the  meantime  there 
may  have  been  any  number  of  transfers  in  good  faith  and  for 
valuable  consideration  from  registered  owner  to  registered 
owner.  1S0  that,  instead  of  the  Act  making  titles  simple,  plain, 
and  sure,  it  would,  in  regard  to  sales  for  taxes,  be  but  a snare 
to  the  wary  and  unwary  alike. 

But,  if  the  Act  be  even  as  lame  as  that,  effect  must  be  given 
to  it : the  question  is,  is  it  ? 

Mr.  Agnew,  for  the  applicants,  relied  upon  the  Assessment 
Act,  R.S.O.  1897,  ch.  224,  sec.  204,  and  the  Registry  Act,  ib.,  ch. 
136,  sec.  91,  as  each  providing  a limitation  in  time  within  which 
deeds  of  lands  sold  for  taxes  must  be  registered  to  preserve  their 
priority.  But  I cannot  consider  either  enactment  applicable  to 
registration  under  the  Land  Titles  Act ; each  is,  I think,  applic- 
able to  registration  under  the  Registry  Act  only.  Under  the 
Land  Titles  Act  alone  the  rights  of  the  parties  in  this  matter 
are  to  be  found. 


For  the  respondents,  it  is  then  said  that,  there  being  no  statu- 
tory limitation  of  the  time  within  which  a tax  sale  purchaser 
must  be  registered,  he  may  be  registered  at  any  time,  however 
remote,  with  the  same  effect  as  if  immediately  registered;  but 
that  by  no  means  follows.  There  is  no  time  limited  by  statute 
within  which  a purchaser  for  valuable  consideration  must  be 
registered,  yet  if  he  delay  he  may  be  cut  out.  Why  should  it  be 
different  with  a purchaser  at  a tax  sale  ? 

Section  66  of  the  Land  Titles  Act  provides  that  a purchaser 
at  a tax  sale  may,  at  any  time  after  the  sale,  “lodge  a caution 
against  the  transfer  of  the  land.”  For  what  purpose?  As- 
suredly to  retain  priority.  If  there  be  no  limit  to  the  time  with- 
in which  he  may  be  registered  and  obtain  his  priority,  for  what 
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purpose  could  this  provision  for  lodging  a caution  have  been 
enacted  ? 

Given  the  power  to  ‘ * lodge  a caution  ’ ’ immediately  after  the 
tax  sale  purchase,  there  was  no  need  to  limit  a specified  time 
within  which  the  deed  must  be  registered  to  retain  priority.  If 
such  a purchaser  does  not  take  the  precaution  to  lodge  a cau- 
tion, or  become  registered  as  owner  under  his  deed,  he  runs  just 
the  same  chance  as  any  one  else  neglecting  to  register — he  may 
be  cut  out.  There  was  no  need  to  express  this  in  sec.  66;  the* 
earlier  sections  make  it  plain ; sec.  42  provides  that  ‘ ‘ a transfer 
for  valuable  consideration  of  land  registered  with  an  absolute 
title,  when  registered,  shall  confer  on  the  transferee  an  estate 
in  fee  simple  in  the  land  transferred  ...  ;”  subject  to  cer- 

tain liabilities,  all  of  which,  except  perhaps  “ municipal  taxes,’ ’ 
have  no  bearing  on  this  case. 

So  that,  notwithstanding  the  tax  sale  and  the  deed  under  it, 
both  Lord  and  Hay  became,  under  sec.  42,  each  absolute  owner  of 
the  land  unless  the  tax  sale  purchaser’s  rights  can  be  considered 
“ municipal  taxes,”  subject  to  which  each  took.  But,  as  their 
transfers  were  made  and  registered  long  after  the  tax  sale,  and 
after  the  deed  under  it  was  made,  that  is  out  of  the  question. 
By,  and  at,  the  sale,  the  municipal  taxes  in  respect  of  which  the 
sale  was  made  were  paid,  and  so  ceased  to  be  taxes : the  right 
which  the  purchaser  acquired  was  ownership  of  the  land  subject 
to  redemption  for  a limited  time  after  the  sale ; a right  in  respect 
of  which  he  might  be,  and  ought  to  have  been,  entered  upon  the 
register  in  order  to  save  it.  It  need  hardly  be  added  that,  if  the 
sale  had  been  for  taxes  for  which  Hay  was  liable,  the  case  would 
be  a very  different  one. 

Therefore,  upon  the  evidence  adduced  on  this  application, 
relief  should  be  given  to  the  applicant  Mrs.  Lord;  the  register 
should  be  rectified  by  removing  from  it  the  registrations  under 
which  the  respondents  claim  and  have  title;  and  the  applicant 
Mrs.  Lord  should  be  registered  as  owner,  under  her  deed  from 
Hay : but  there  should  be  no  order  as  to  costs  of  this  application, 
or  of  the  rectification  of  the  record:  the  respondents  ordinarily 
should  pay  all  costs  in  such  a case  as  this ; but,  in  all  probability, 
there  would  have  been  no  need  for  this  application,  the  re- 
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spondents  would  never  have  been  registered  as  owners,  if  the 
application  for  registration  under  the  tax  sale  deed  had  been 
opposed,  and  in  all  probability  it  would  have  been  opposed,  if 
Hay  had  taken  the  precaution  to  ‘ ‘ furnish  a place  of  address  in 
Ontario,”  under  the  provisions  of  sec.  112  of  the  Land  Titles 
Act.  Though  I cannot  think  that,  in  providing  for  notice  by 
mail  in  sec.  66  of  the  Act,  the  Legislature  had  in  mind  any 
objection  to  registration  under  a tax  sale  deed  such  as  that  in 
question  in  this  matter,  because  that  cannot  be  a recurring  one, 
but  is  one  which  it  would  be  thought  was  plainly  provided  for 
in  the  Act,  and  one  which,  if  not  so  made  plain,  could  occur  but 
once,  once  settled  the  settlement  would  be  applicable  to  all  cases 
alike ; and,  though  I cannot  but  think  that  that  which  was  in  the 
mind  of  the  Legislature  in  providing  for  this  notice  was  objec- 
tion to  the  validity  of  the  tax  sale,  an  objection  which  could  be 
made  as  well  by  one  who  was  liable  for  the  payment  of  the  taxes 
in  respect  of  which  the  sale  took  place  as  by  any  one  else,  and  an 
objection  so  favoured  at  one  time  in  some  Courts,  especially  those 
of  the  neighbouring  States,  as  to  make  the  common  saying  of 
some  years  ago  that  ‘ 1 a tax  sale  is  primd  facie  bad,  ’ ’ not  wholly 
unjustifiable;  though  in  these  days,  in  these  Courts,  especially 
since  the  final  decision  in  the  case  of  Toronto  Corporation  v.  Riis- 
sell,  [1908]  A.C.  493,  it  assuredly  would  be  unjustifiable;  yet — 
notwithstanding  all  these  things — I cannot  but  think  that  the 
question  of  priority  of  registered  owner  or  tax  sale  purchaser 
might  have  been  raised  before  the  Master  during  the  three 
months’  suspension  of  registration  of  the  tax  sale  purchaser; 
and  that,  if  so  raised,  the  tax  sale  purchaser  would  not  have 
been  registered. 

Upon  the  argument  no  one  suggested  that  the  Court  had 
not  unfettered  power  over  the  costs  of  this  application ; the  case 
was  on  all  hands  treated  as  if  there  were  such  power;  but,  on 
reading  sec.  116  of  the  Act,  it  will  be  seen  that  that  may  not  be 
so:  however,  whatever  its  effect  may  be,  in  making  no  order  as 
to  costs  there  is  no  violation  of  any  of  its  provisions,  or  exercis- 
ing the  power  it  confers. 

But  the  evidence  adduced  upon  this  application  is  meagre, 
and  it  may  not  have  been  known,  when  evidence  might  have 
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been  given,  what  facts  would  be  material;  therefore,  if  the  re- 
spondents desire  to  controvert  any  of  the  essential  facts  which 
I have  found  against  them,  they  may  take  an  issue  for  the  trial 
and  determination  of  them  in  the  usual  manner,  and  in  the  mean- 
time this  application  may  stand  adjourned  sine  die , with  liberty 
to  either  party  to  bring  it  on  again  on  two  days’  notice,  and 
further  directions  and  all  questions  of  costs  will  be  reserved  for 
consideration  after  the  determination  of  the  issue. 

[See  4 Geo.  V.  ch.  24,  sec.  2 (0.),  amending  sec.  66  of  the  Land  Titles 
Act,  in  accordance  with  the  above  decision.] 


[IN  CHAMBERS.] 

Re  Elliott. 

Liquor  License  Act — Motion  to  Quash  Conviction — Limitation  of  Time — 9 
Edw.  VII.  ch.  82,  sec.  25  (0.) — Service  of  Notice — Proof  of — Waiver- 
Practice. 

Where  an  information  is  laid  and  the  prosecution  carried  on  under  and  in 
accordance  with  the  provisions  of  the  Liquor  License  Act,  for  an  offence 
throughout  expressly  stated  to  have  been  committed  in  contravention  of 
its  provisions,  and  on  the  motion  to  quash  the  resultant  conviction  it  is 
referred  to  as  having  been  made  under  that  Act,  the  proceedings  must 
be  dealt  with  in  accordance  with  the  provisions  of  that  Act;  and  the 
limitation  of  twenty  days  within  which,  by  9 Edw.  VII.  ch.  82,  sec.  25 
( 0. ) , notice  of  motion  to  quash  the  conviction  must  be  served,  applies 
whether  there  was  or  was  not  power  under  the  Act  to  make  the  con- 
viction in  question. 

Service  of  the  notice  of  motion  to  quash  the  conviction  must  be  strictly 
proved;  mere  indefinite  hearsay  or  presumptive  evidence  is  not  suffi- 
cient. 

On  a motion  to  quash  a conviction  under  the  Liquor  License  Act,  the 
demanding  of  copies  of  affidavits  and  the  enlarging  of  the  motion  by  the 
prosecution  do  not  constitute  a waiver  of  the  right  to  object  that  the 
motion  is  out  of  time;  for  public  interests  are  involved,  and  the  question 
of  waiver,  therefore,  assumes  a different  character  from  that  arising 
in  the  case  of  entirely  a private  prosecution. 

Motion  by  J oseph  Elliott  to  quash  his  conviction  by  two 
magistrates  for  an  offence  against  the  Liquor  License  Act,  on 
the  prosecution  of  Robert  Morrison. 

January  27.  The  motion  came  on  for  hearing  before  Mere- 
dith, C.J.C.P.,  in  Chambers,  at  Toronto. 

M.  H.  Roach,  for  the  prosecutor,  took  the  preliminary  objec- 
tion that  the  motion  was  out  of  time. 

J.  B.  Mackenzie,  for  the  applicant. 
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February  21.  Meredith,  C.J.C.P. : — The  single  question  for 
consideration  now  is  whether  the  Court  has  power  to  hear  this 
motion. 

The  respondent  asserts  that  it  is  out  of  time,  and  so  of  no 


The  applicant  contends  (1)  that  it  is  in  time,  and  that,  if  it 
were  not,  (2)  that  objection  has  been  waived. 

The  notice  given  is  of  a motion  to  quash  a conviction  of  an 
offence  committed  “contrary  to  the  provisions  of  the  Liquor 


to  prosecute  “a  notice  of  motion ” to  quash  “a  conviction  under 


committed  “contrary  to  the  provisions  of  the  Liquor  License 
Act ; ’ ’ the  information  also  containing  the  like  words. 

In  sec.  25,  ch.  82,  9 Edw.  VII.  Ontario,  “An  Act  to  amend 
the  Liquor  License  Act,”  a special  limitation  was  put  upon  the 
time  within  which  a motion  to  quash  a conviction  made  under 
the  Liquor  License  Act  could  be  heard : the  section  is  in  these 
words:  “No  motion  to  quash  a conviction  or  order  made  under 
this  Act  shall  be  heard  by  the  Court  or  Judge  to  which  such 
application  is  made  unless  notice  of  such  motion  has  been  served 
within  twenty  days  from  the  date  of  the  conviction  or  order.” 
It  was  admitted,  on  all  hands,  that  service  of  the  notice 
of  this  motion,  upon  each  of  the  two  magistrates  who  made  the 
conviction,  as  well  as  upon  the  prosecutor,  was  necessary;  and 
that  the  24th  day  of  July  was  the  last  of  the  twenty  days 
“from  the  date  of  the  conviction.” 

But  it  was  contended,  for  the  applicant,  that  there  was  no 
power  to  make  any  such  conviction  under  the  Liquor  License 
Act ; and,  therefore,  the  case  could  not  come  within  the  meaning 
of  the  legislation  I have  read.  But  why  not?  Good,  or  bad,  it 
is  a conviction  expressly  made  under  the  Act.  The  information 
was  laid,  and  the  whole  prosecution  carried  on,  under  and  in 
accordance  with  its  provisions,  for  an  offence  throughout  ex- 
pressly stated  to  have  been  committed  in  contravention  of  the 
provisions  of  the  Act;  and,  now,  the  whole  proceedings,  taken 
on  this  motion,  have  been  taken  expressly  to  quash  a conviction 
for  an  offence  committed  “contrary  to  the  provisions  of  the 


effect. 


License  Act : ’ ’ the  recognizance  entered  into  by  the  applicant  is 


the  Liquor  License  Act:”  and  the  conviction  was  of  an  offence 
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Liquor  License  Act.”  I am  unable  to  find  anything  substantial 
in  this  point,  and  so  must  deal  with  the  case  as  one  within  the 
meaning  of  such  legislation : see  People  ex  rel.  Springsted  v. 
Trustees  of  Village  of  Cobleskill  (1892),  20  N.Y.  Supp.  920; 
and  People  ex  rel.  Cook  v.  Hildreth  (1891),  126  N.Y.  360. 

The  onus  of  proof  of  service  of  the  notice  of  motion  is  upon 
the  applicant,  but  he  has  failed  to  give  any  direct  evidence  of 
service  upon  any  one  but  the  prosecutor. 

His  story  is,  that  the  notices  reached  him  on  the  morning 
of  the  24th  day  of  July,  and  that  he  then  served  one  copy 
upon  the  prosecutor ; gave  another  copy  to  a girl  in  Beaverton  to 
give  to  one  of  the  magistrates,  near  whom  she  lived,  a long  way 
from  Beaverton;  and  the  third  to  another  girl,  in  Beaverton, 
to  give  to  the  other  magistrate,  with  whom  she  lived,  and  for 
whom  she  was  working,  also  some  considerable  distance  from 
Beaverton.  He  also  asserts  something  as  to  what  was  told  to 
him  afterward  by  these  girls ; but  that  is  not  evidence. 

To  ask  a finding  of  due  service  upon  any  such  evidence  is 
extremely  unreasonable.  According  to  the  applicant’s  asser- 
tions, in  the  several  affidavits  made  by  him,  he  knew  that  the 
24th  day  of  July  was  the  last  day  for  service  of  the  notices; 
and  yet,  although  he  seems  to  have  had  time  enough,  if  his  story 
be  true,  to  shew  the  notices  to  his  son  and  to  the  two  men 
engaged  in  digging  a ditch,  he  was  content  to  take  his  chances 
that  each  of  these  girls  would  effect  service  for  him,  and  also 
prove  the  service. 

It  was  the  applicant’s  duty  to  have  proved  due  service,  if  it 
were  really  effected,  by  these  girls.  If  an  affidavit  could  not  be 
obtained,  they  might  have  been  examined  in  the  usual  way.  But 
no  proof  of  that  character  has  been  made  on  this  motion.  The 
applicant  seems  rather  to  rely  upon  the  result  of  his  own  care- 
lessness as  excusing  him;  when  in  fairness  it  ought  rather  to 
condemn  him. 

The  magistrate  McRae  was  examined  by  the  applicant  as  a 
witness;  and  the  girl  to  whom  the  notice  was  given  to  give  to 
him,  after  that  examination,  made  an  affidavit  at  the  applicant’s 
instance,  which,  instead  of  relating  what  she  did  with  the  notice, 
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and  when,  is  confined  to  a circumstantial  assertion  that  it  was 
not  on  the  25th,  but  was  on  the  24th,  when  she  got  the  paper. 

It  might,  perhaps,  upon  the  whole  evidence,  be  found  that 
this  notice  came  to  the  hands  of  this  magistrate  on  the  even- 
ing of  the  24th  day  of  July;  but  that  would  not  end  the  matter; 
for  I am  quite  unable  to  find  that  service  was  effected  on  the 
other  magistrate  in  time. 

The  magistrate  McLennan,  in  his  affidavit,  asserts  that  the 
notice  reached  him  on  the  25th  July;  and  his  wife,  in  her  affi- 
davit, circumstantially  corroborates  him.  If  her  statements  be 
true,  it  must  have  been  in  the  morning  next  after  that  on  wffiich 
the  paper  was  given  to  the  girl  that  the  paper  was  found  in  the 
satchel,  for  it  was  found  in  the  morning  before  she  had  started 
out  on  her  morning’s  journey. 

So  that  I must  find  that  the  provisions  of  the  enactment  limit- 
ing the  time  within  which  such  a motion  as  this  may  be  made 
have  not  been  observed. 

But  it  is  contended  that  there  has  been  a waiver  of  the  objec- 
tion: (1)  in  asking  an  enlargement  of  the  motion;  and  (2)  in 
demanding  copies  of  the  affidavits  filed  in  support  of  it. 

In  regard  to  the  delay,  the  entries  in  the  official  books  shew 
that  the  adjournments  were  by  consent;  and  it  is  admitted  that, 
except  in  the  first  instances,  they  were  almost,  if  not  quite,  all 
for  the  convenience  of  the  applicant’s  solicitor,  who  went  to 
England  while  the  motion  was  pending.  « 

But  why  should  a mere  enlargement  of  the  motion  indicate  an 
intention  to  waive  an  objection  of  this  character?  It  would 
generally  be  necessary.  The  respondent  would  need  to  find  out 
what  evidence  there  was  of  service,  and  then  to  meet  it,  and  I may 
add  that  it  was  not  until  the  month  of  January,  1914,  that  all 
the  affidavits  on  behalf  of  the  applicant,  on  this  question  of 
service  of  the  notice  of  motion,  were  made. 

It  is  difficult  for  me  to  understand  how  the  point  could  be 
seriously  made;  and  I need  say  no  more  upon  the  subject  than 
read  the  words  of  Lord  Denman,  C.J.,  in  dealing  with  the  same 
point  in  the  case  of  Regina  v.  How  (1840),  11  A.  & E.  159:  “I 
think  it  too  much  to  contend  that  the  enlargement  of  the  rule 
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cures  the  objection ; such  a point  was,  I believe,  never  made  be- 
fore. ’ ’ 

That  which  I have  said  covers  also  the  point  regarding 
the  demand  of  copies  of  the  affidavits  in  support  of  the  motion. 
The  respondent  might  have  demanded  copies  of  the  affidavits 
affecting  the  question  of  service  only;  but,  if  he  had  done  so, 
he  might  afterwards  have  been  told  that  he  was  unduly  in- 
creasing the  costs.  In  a majority  of  cases,  perhaps,  the  pre- 
liminary objections  and  the  merits  are  argued  at  the  one  time. 
So  that,  all  things  considered,  there  is  no  substantial  ground 
upon  which  any  waiver  in  this  respect  can  be  based.  If  the 
respondent  asked  and  got  more  than  was  necessary,  the  taxing 
officer  will  see  that  he  shall  take  no  advantage  by  it. 

Nor  can  I think  this  is  a case  in  which  there  could  be  any 
such  waiver. 

Any  one  may,  of  course,  waive  a statutory  benefit  in  his 
favour.  But  the  enactment  in  question  is  not  one  passed  for  the 
benefit  or  relief  of  prosecutor  or  magistrate,  and  very  certainly 
not  for  that  purpose  only.  It  is  one  of  those  changes,  made 
from  time  to  time,  in  the  liquor  license  laws  of  this  Province, 
to  render  them  more  stringent,  and  harder  to  evade ; changes  gen- 
erally made  at  the  instance  of  those  who  are  strongly  opposed 
to  the  sale  or  use  of  intoxicating  liquors  at  all,  and  changes 
which  such  persons,  rightly  or  wrongly,  believe  to  be,  and  seek, 
entirely  in  the  public  interests. 

The  case  The  Queen  v.  Whitaker  (1894),  24  O.R.  437,  was  a 
case  quite  different  from  this  case  in  several  material  respects. 
It  was  the  case  of  a private  prosecution  for  breach  of  a muni- 
cipal by-law;  and  the  preliminary  objection  was  not  that  the 
application  to  quash  was  out  of  time,  but  was  only  that  the  ma- 
gistrate had  not  had  full  six  days’  notice  of  the  application  for 
the  writ  of  certiorari ; and  so  it  may  have  been  a case  in  which 
there  might  have  been  a waiver  of  the  objection;  and,  in  the 
peculiar  circumstances  of  that  case,  differing  as  they  did  widely 
from  those  of  this  case,  it  was  held  that  there  had  been  a waiver. 
There  does  not  seem  to  have  been  any  interposition  of  the  Crown 
in  it  at  any  time,  though  it  is  reported  as  The  Queen  v.  Whit- 
aker. 
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Whether  it  is  right  to  do  so  in  all  cases,  I need  not  consider ; 

1914 

see  secs.  129  and  134  of  the  Liquor  License  Act;  for,  right  or 
wrong,  the  fact  is  that  prosecutions  under  the  liquor  license 

Re 

Elliott. 

enactments  of  this  Province  are  commonly  styled  and  treated 
as  if  Crown  cases ; a Crown  officer,  or  counsel  for  the  provincial 
Attorney-General,  generally  opposing  such  motions  as  this:  a 
manner  of  proceeding  which  the  applicant  in  this  case  has 
stamped  with  his  concurrence  in  the  style  of  the  cause  in  all  his 
proceedings — The  King  v.  Elliott — though  there  is  no  evidence 
before  me  of  the  interposition  of  any  Crown  officer  in  his  ease. 
If  really  a Crown  case,  the  question  of  waiver  may  assume  a 
very  different  character  from  that  arising  in  the  case  of  entirely 
a private  prosecution. 

The  motion  must  be  dismissed,  because  out  of  time,  with  costs 
of  success  upon  that  ground  only.  The  conviction,  and  papers 
brought  up  with  it,  will  be  dealt  with  in*the  usual  way,  so  that 
the  conviction  may  be  enforced. 

1914 

[APPELLATE  DIVISION.] 

Feb.  23. 

Rex  v.  Helliwell. 

Criminal  Law — Betting — Jurisdiction  of  Police  Magistrate — Summary  Trial 
without  Accused’s  Consent — Criminal  Code,  secs.  235,  773. 

A person  charged  before  a Police  Magistrate  with  a contravention  of  sec. 
235  of  the  Criminal  Code  (as  re-enacted  by  9 & 10  Edw.  VII.  ch.  10, 
sec.  3),  dealing  with  betting,  wagering,  pool-selling,  etc.,  has  the  right 
to  elect  to  be  tried  by  a jury,  and  cannot  without  his  consent  be  tried 
summarily  by  the  Police  Magistrate. 

The  jurisdiction  to  try  summarily  conferred  by  sec.  773  is  expressly  subject 
to  the  subsequent  provisions  of  Part  XVI.,  and  depends  upon  the  consent 
of  the  accused  as  to  all  of  the  offences  mentioned  in  the  section,  except 
those  as  to  which,  and  the  cases  in  which,  it  is  expressly  provided  that 
jurisdiction  does  not  depend  upon  the  consent  of  the  person  charged. 

Case  stated  by  R.  E.  Kingsford,  Esquire,  one  of  the  Police 
Magistrates  for  the  City  of  Toronto,  under  sec.  1014  of  the  Cri- 
minal Code,  R.S.C.  1906,  ch.  146. 

The  accused  was  charged  before  the  Police  Magistrate  with  a 
contravention  of  sec.  235  of  the  Criminal  Code,  dealing  with  bet- 
ting, wagering,  pool-selling,  etc.,  and  asked  leave  to  elect  to  be 
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tried  by  a jury,  which  was  refused  because,  in  the  opinion  of 
the  Police  Magistrate,  his  jurisdiction  to  try  the  accused  was 
absolute  without  the  consent  of  the  accused. 

The  questions  reserved  for  the  opinion  of  the  Court  were 
whether  the  Police  Magistrate  had:  (1)  the  right  to  refuse  to 
allow  the  accused  to  elect  to  be  tried  by  a jury  and  to  try  him 
summarily  without  his  consent;  (2)  power  to  inflict  a penalty  of 
six  months’  imprisonment  and  a fine  of  $500  and  in  default  of 
the  payment  of  the  fine  of  $500  a further  term  of  six  months ; (3) 
power  to  inflict  a heavier  penalty  than  six  months’  imprison- 
ment and  a fine  of  $200,  as  provided  by  sec.  781  of  the  Criminal 
Code,  as  amended  by  3 & 4 Ge&  V.  ch.  13,  sec.  27. 

January  29.  The  case  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A.,  and  Lennox,  J. 

H.  E.  Rose,  K.C.,  for  the  accused,  argued  that  the  accused 
had  a right  of  election  as  to  whether  he  would  be  tried  by  a jury 
or  by  the  magistrate:  Criminal  Code,  R.S.C.  1906,  ch.  146,  sec. 
235,  as  re-enacted  by  9 & 10  Edw.  VII.  ch.  10,  sec.  3.  On 
the  question  of  the  magistrate’s  jurisdiction  to  dispose  of  the 
case  summarily  and  his  right  to  impose  a sentence  of  $500  and 
six  months’  imprisonment  and  in  default  of  payment  of  the 
fine,  an  additional  six  months’  imprisonment,  see  secs.  713(g), 
776,  777,  778,  amended  by  8 & 9 Edw.  VII.  ch.  9,  schedules  at  pp. 
114,  115.  Sections  774  and  775  are  particular  exceptions  to 
773.  See  Rex  v.  Lee  Guey  (1907),  15  O.L.R.  235,  at  pp.  236,  244. 

E.  Bayly,  K.C.,  for  the  Crown,  argued  that  sec.  773  of  the 
Code  confers  a summary  jurisdiction  upon  magistrates:  see 
Bouvier’s  Law  Dictionary,  tit.  “ Summary  Jurisdiction.”  Sec- 
tions 780  and  781  of  the  Code  follow  sec.  773,  giving  the  sen- 
tences that  may  be  imposed;  “absolute”  must  be  distinguished 
from  “summary.”  Section  780  of  the  Code  cannot  be  recom- 
ciled  with  the  prisoner’s  contention,  and  a magistrate  trying 
an  accused  under  sec.  773  is  limited  in  his  sentences  by  sec.  781. 
Rex  v.  Lee  Guey,  15  O.L.R.  235,  is  upon  a different  question.  If 
a prisoner  is  tried  with  his  own  consent,  he  should  be  tried  under 
sec.  777 ; if  not,  secs.  780  and  781  apply.  See  Rex  v.  Smith 
(1905),  9 Can.  Crim.  Cas.  338. 
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Rose , in  reply,  referred  to  the  inconsistency  between  secs. 
773  and  777 ; sec.  771  defines  “ magistrate.  ’ ’ Section  777  is  ap- 
plicable; it  applies  to  more  serious  offences  than  are  dealt  with 
in  secs.  780  and  781. 


February  23.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O.  (after  stating  the  case  as  above)  : — The  first 
question  must,  in  my  opinion,  be  answered  in  the  negative. 

The  jurisdiction  to  try  summarily  conferred  by  sec.  773  is,  by 
the  terms  of  the  section,  “ subject  to  the  subsequent  provisions 
of  this  Part,”  one  of  which  (sec.  778  (2))  is: — 

“If  the  charge  is  not  one  tkat  can  be  tried  summarily  with- 
out the  consent  of  the  accused,  the  magistrate  shall  state  to  the 
accused — 

“(a)  that  he  is  charged  with  the  offence,  describing  it; 

“(b)  that  he  has  the  option  to  be  forthwith  tried  by  the 
magistrate  without  the  intervention  of  a jury,  or  to  remain  in 
custody  or  under  bail,  as  the  Court  decides,  to  be  tried  in  the 
ordinary  way  by  the  Court  having  criminal  jurisdiction”  (8  & 
9 Edw.  VII.  ch.  9,  schedule,  p.  114). 

It  is  clear,  therefore,  that  the  ruling  of  the  Police  Magistrate 
was  erroneous  unless  the  charge  against  the  accused  is  ‘ ‘ one  that 
can  be  tried  summarily  without  the  consent  of  the  accused,” 
within  the  meaning  of  sub-sec.  2 of  sec.  778. 

The  reference  in  the  sub-section  is,  I think,  plainly  to  a charge 
for  which,  under  the  provisions  of  Part  XVI.  or  of  some  other 
enactment,  jurisdiction  to  try  summarily  without  the  consent  of 
the  accused  is  conferred.  Such  provisions  are  found  in  sec.  774, 
as  enacted  by  8 & 9 Edw.  VII.  ch.  9,  sec.  2 (schedule,  p.  113)  ; 
in  secs.  774  and  775 ; and  in  sub-sec.  5 of  sec.  777,  as  enacted  by 
8 & 9 Edw.  VII.  ch.  9,  sec.  2 ; but  nowhere  in  Part  XVI.  or  else- 
where, as  far  as  I have  been  able  to  discover,  is  jurisdiction  to 
try  summarily  without  the  consent  of  the  accused,  in  the  case  of 
the  offence  with  which  the  accused  is  in  this  case  charged,  con- 
ferred on  the  magistrate,  except  in  the  case  of  seafaring  persons 
as  provided  by  sec.  775. 

As  I understand  Mr.  Bayly’s  argument,  it  is,  that  sec.  773 
confers  jurisdiction  to  try  summarily  without  the  consent  of  the 
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accused  for  any  of  the  offences  mentioned  in  the  section,  and 
that  the  qualifying  words  of  it  have  reference  to  the  provisions 
as  to  the  punishment  that  may  be  inflicted,  which  is  less  than 
might  be  imposed  if  the  accused  had  been  convicted  after  trial 
in  the  ordinary  way;  and  that  the  object  of  the  provisions  mak- 
ing the  jurisdiction  absolute  without  the  consent  of  the  ac- 
cused, as  to  certain  of  the  offences,  was  to  empower  the  magis- 
trate in  those  cases  to  impose  the  heavier  punishments  that  might 
have  been  imposed  if  the  accused  had  been  convicted  after  trial 
in  the  ordinary  way. 

The  construction  contended  for  is  not,  I think,  the  natural 
one,  and  would  lead  to  the  anomalous  result  that  the  graver 
offences  mentioned  in  clauses  (c),  (d) , (e),  and  ( g ),  might  be 
more  lightly  punished  than  the  less  grave  ones  mentioned  in 
clauses  (a)  and  (/). 

The  word  “ absolute”  is  used,  I think,  in  the  sense  of  “uncon- 
ditional, ’ ’ that  is  to  say,  not  dependent  upon  the  conditions  pre- 
cedent to  the  right  to  exercise  the  jurisdiction  which  are  pre- 
scribed by  the  Act  having  been  complied  with,  and  the  words  re- 
ferring to  the  consent  of  the  accused  were  added  ex  abundanti 
cauteld.  A striking  instance  of  this  caution  is  to  be  found  in 
sec.  775,  which  provides  not  only  that  the  jurisdiction  is  abso- 
lute and  does  not  depend  on  the  consent  of  the  person  charged 
to  be  tried  by  the  magistrate,  but  also  that  such  person  shall  not 
“be  asked  whether  he  consents  to  be  so  tried.” 

In  my  opinion,  the  jurisdiction  of  the  magistrate  to  try  sum- 
marily, so  far  as  it  depends  upon  any  of  the  provisions  of  Part 
XVI.,  depends  upon  the  consent  of  the  accused  as  to  all  of  the 
offences  mentioned  in  sec.  773,  except  those  as  to  which,  and  the 
cases  in  which,  it  is  expressly  provided  that  jurisdiction  does  not 
depend  upon  the  consent  of  the  person  charged. 

Having  come  to  the  conclusion  that  the  first  question  should 
be  answered  in  the  negative,  it  is  unnecessary  to  answer  the 
second  and  third  questions. 

The  result  is,  that  a new  trial  must  be  granted,  in  order  that 
the  case  may  be  dealt  with  as  provided  by  sec.  778,  and  in  accord- 
ance with  the  answer  to  the  first  question. 
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Rex  v.  Fraser. 


Criminal  Law — Prosecution  for  Maintaining  a Lottery — Acquittal  of  De- 
fendant— Refusal  of  Judge  to  State  a Case — Motion  for  Leave  to  Ap- 
peal— Status  of  Private  Prosecutor  as  Applicant. 

In  a prosecution  under  sec.  236  of  the  Criminal  Code  for  maintaining  a 
lottery,  a private  prosecutor  has  no  locus  standi  to  apply,  after  the  ac- 
quittal of  the  defendant,  and  the  refusal  of  the  Judge  presiding  at  the 
trial  to  state  a case,  for  leave  to  appeal  to  the  Appellate  Division  from 
such  refusal,  or  for  an  order  directing  the  Judge  to  state  a case. 

The  novel  practice  of  allowing  an  appeal  where  the  accused  has  been  ac- 
quitted should  be  strictly  limited  to  cases  coming  plainly  within  the  pro- 
visions of  the  statute;  and,  where  the  Crown  does  not  deem  the  case 
one  in  which  the  right  to  appeal  should  be  invoked,  the  person  by  whom 
the  charge  was  originally  laid  should  not  have  the  right  to  invoke  it. 

Application  by  John  Scully,  the  informant,  under  sec.  1015 
of  the  Criminal  Code,  R.S.C.  1906,  ch.  146,  for  leave  to  appeal 
to  a Divisional  Court  of  the  Appellate  Division  from  the  ruling 
of  Morgan,  Jun.  Co.  C.J.,  at  the  York  General  Sessions,  and  for 
an  order  directing  him  to  state  a case  for  the  opinion  of  the 
Court,  which  he  had  refused  to  do.  The  Judge  ruled  that  the 
Crown  had  not  made  out  a case,  and  the  jury,  under  his  direc- 
tion, found  the  defendants  “not  guilty”  of  the  offence  charged, 
being  an  offence  against  sec.  236  of  the  Code,  dealing  with 
lotteries. 

January  31.  The  application  came  on  for  hearing  before 
Meredith,  C.J.O.,  Maclaren  and  Magee,  JJ.A.,  and  Lennox 
and  Leitch,  JJ. 

Gordon  Waldron,  for  the  applicant. 

C.  H.  Ritchie,  K.C.,  for  the  defendants,  the  respondents,  ob- 
jected that  the  applicant  had  no  status. 

The  preliminary  question  thus  raised  was  argued,  and  judg- 
ment was  reserved  thereon. 


February  23.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  application  by  John  Scully,  under 
sec.  1015  of  the  Criminal  Code  (R.S.C.  1906,  ch.  146),  for  leave 
to  appeal  to  a Divisional  Court. 
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An  information  was  laid  by  the  applicant  before  the  Police 
Magistrate  for  the  City  of  Toronto  against  the  respondents, 
charging  them  with  a contravention  of  sec.  236  of  the  Criminal 
Code,  and  the  respondents  were  committed  for  trial,  and  the 
applicant  was  bound  over  to  prosecute. 

An  indictment  was  preferred  at  the  General  Sessions  of  the 
Peace  for  the  County  of  York  against  the  respondents  for  the 
offence  charged  in  the  information,  and  it  was  preferred  by  the 
Crown  Attorney.  A true  bill  having  been  found,  the  trial  pro- 
ceeded before  His  Honour  Judge  Morgan,  presiding  at  the 
General  Sessions  on  the  7th  October,  1913,  and  the  Crown  At- 
torney conducted  the  prosecution  at  the  trial. 

At  the  close  of  the  case  for  the  prosecution,  the  presiding 
Judge  ruled  that  no  case  had  been  made,  and  directed  the  jury 
to  acquit,  whereupon  a verdict  of  “not  guilty”  was  rendered. 

After  this  ruling  the  Crown  Attorney  applied  for  a reserved 
case,  which  was  refused,  whereupon  Mr.  Waldron  intervened  on 
behalf  of  the  present  applicant  and  submitted  that  the  reserved 
case  should  be  granted,  but  without  success. 

Upon  the  opening  of  the  motion,  a question  was  raised  as  to 
the  right  of  the  applicant  to  apply;  and,  after  argument,  judg- 
ment was  reserved  upon  this  preliminary  question. 

No  case  was  cited  by  either  counsel  bearing  upon  the  question 
to  be  determined,  and  the  only  case  which  bears  upon  it  that  I 
have  been  able  to  find  is  Rex  v.  Gilmore  (1903),  6 O.L.R.  286, 
in  which  it  was  decided  by  the  present  Chief  Justice  of  the 
Common  Pleas  that  a private  prosecutor  was  “no  party  to”  a 
“prosecution”  in  the  County  Court  Judge’s  Criminal  Court  for 
perjury,  “nor  indeed  bound  by  any  judgment  that  may  be 
made  in  it, 9 ’ and  that,  though  ‘ ‘ he  may,  with  the  consent  of  the 
proper  authorities,  proceed  in  the  name  of  the  Sovereign,”  he 
has  “against  the  will  of  both  parties”  {i.e.,  the  Crown  and  the 
accused)  “no  power  over,  or  voice  in,  the  prosecution.” 

Sub-section  3 of  sec.  1014  of  the  Criminal  Code  provides  that : 
“Either  the  prosecutor  or  the  accused  may  during  the  trial, 
either  orally  or  in  writing,  apply  to  the  Court  to  reserve  any 
such  question  as  aforesaid”  {i.e.,  “any  question  of  law  arising 
either  on  the  trial  or  on  any  of  the  proceedings  preliminary,  sub- 
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sequent,  or  incidental  thereto,  or  arising  out  of  the  direction  of 
the  Judge”)  “and  the  Court,  if  it  refuses  so  to  reserve  it,  shall 
nevertheless  take  a note  of  such  objection.” 

By  sub-sec.  1 of  sec.  1015  it  is  provided:  “If  the  Court  re- 
fuses to  reserve  the  question,  the  party  applying  may  move  the 
Court  of  Appeal  as  hereinafter  provided.” 

And  sub-sec.  2 provides  that:  “The  Attorney-General  or 
party  so  applying  may,  on  notice  of  motion  to  be  given  to  the 
accused  or  prosecutor,  as  the  case  may  be,  move  the  Court  of 
Appeal  for  leave  to  appeal.” 

It  is  clear  that  the  applicant,  having  been  bound  over  to  pro- 
secute, was  entitled  to  prefer  a bill  of  indictment  for  the  charge 
on  which  the  respondents  had  been  committed  or  in  respect  of 
which  he  was  so  bound  over,  or  for  any  charge  founded  on  the 
facts  or  evidence  disclosed  in  the  depositions  taken  before  the 
Police  Magistrate:  sec.  871. 

By  the  Crown  Attorneys  Act  (Ontario),  9 Edw.  VII.  ch.  55, 
sec.  8,  clause  (5),  it  is  made  the  duty  of  the  Crown  Attorney  to 
“institute  and  conduct  on  the  part  of  the  Crown  prosecutions  for 
crimes  and  misdemeanours  at  the  Court  of  General  Sessions  of 
the  Peace  ...  in  the  same  manner  as  the  law  officers  of  the 
Crown  institute  and  conduct  similar  prosecutions  at  the  sittings 
of  the  High  Court,  and  with  like  rights  and  privileges,  except  as 
to  the  right  of  entering  a nolle  prosequi.” 

That,  at  all  events  after  a true  bill  has  been  found,  unless  the 
case  is  one  to  which  clause  (c),  to  which  I shall  afterwards  re- 
fer, applies,  the  person  by  whom  the  information  was  laid,  or 
who,  where  he  may  do  so,  has  preferred  the  bill  of  indictment, 
has  no  right  to  take  part  in  the  proceedings  at  the  trial,  seems 
reasonably  clear;  for,  if  it  were  not  so,  the  duty  imposed  upon 
the  Crown  Attorney  of  conducting  on  the  part  of  the  Crown  the 
prosecution  could  not  be  discharged. 

This  is  made  more  clear  by  the  provisions  of  clause  (c),  which 
requires  the  Crown  Attorney  to  “watch  over  the  conduct  at  the 
Court  of  General  Sessions  of  the  Peace  of  cases  wherein  it  is 
questionable  whether  the  conduct  complained  of  is  punishable 
by  law  or  where  the  particular  act  or  omission  presents  more  of 
the  features  of  a private  injury  than  of  a public  offence;  and, 
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without  unnecessarily  interfering  with  private  individuals  who 
wish  in  such  cases  to  prosecute,  assume  wholly  the  conduct  of  the 
ease  where  justice  towards  the  accused  seems  to  demand  his  in- 
terposition.” 

The  prosecution  of  the  respondents  does  not  come  within  the 
exception  mentioned  in  clause  (c)  ; and,  therefore,  the  conduct 
of  it  on  the  part  of  the  Crown  devolved  upon  the  Crown  Attor- 
ney, by  whom  it  was  in  fact  conducted  for  the  Crown. 

If  the  contention  of  counsel  for  the  applicant  were  well- 
founded,  it  would  have  been  the  right  of  the  applicant  or  his 
eounsel,  as  was  contended  in  Rex  v.  Gilmore , to  intervene  at  any 
stage  of  the  proceedings  at  the  trial ; and  that  cannot  be,  because 
the  exercise  of  the  right  to  do  so  would  render  it  impossible  for 
the  Crown  Attorney  to  discharge  the  duty  imposed  upon  him 
by  the  statute  of  conducting  the  prosecution  for  the  Crown; 
and,  if  the  applicant’s  counsel  is  right  in  his  contention,  what 
would  happen  if  counsel  representing  the  Crown  acquiesced  in 
the  ruling  of  the  Court  and  consented  to  the  acquittal  of  the 
accused,  and  counsel  for  the  private  prosecutor  took  the  opposite 
view? 

The  application  of  Mr.  Waldron  at  the  Sessions  was  made 
before  the  jury  were  directed  to  render  a verdict  of  “not 
guilty;”  and,  in  my  opinion,  the  applicant  had  no  locus  standi 
to  make  the  application,  which  was  a part  of  the  proceedings  in 
the  prosecution,  the  conduct  of  which  was  committed  to  the 
Crown  Attorney. 

The  practice  of  allowing  an  appeal  where  the  accused  has 
been  acquitted  is  a novel  one,  and  the  right  to  appeal  should,  in 
my  opinion,  be  strictly  limited  to  cases  coming  plainly  within  the 
provisions  of  the  statute.  It  cannot,  I think,  have  been  intended 
that  where  the  Crown,  representing  the  people  of  the  Province, 
does  not  deem  the  case  one  in  which  the  right  of  appeal  should 
be  invoked,  the  person  by  whom  the  charge  was  originally  laid 
should  have  the  right  to  invoke  it.  What  was  intended  by  the 
legislation  in  question  was,  I think,  to  confer  that  right  upon 
the  Crown  where  there  has  been  an  acquittal,  at  all  events  where 
the  prosecution  has  been  conducted  on  the  part  of  the  Crown 
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by  its  law  officers  or  by  the  Crown  Attorney,  and  upon  the  ac- 
cused where  he  has  been  convicted. 

The  Crown,  and  not  the  person  by  whom  the  proceedings  were 
instituted,  is,  I think,  the  prosecutor  in  all  cases  of  prosecutions 
for  indictable  offences,  at  all  events  after  a bill  has  been  found, 
unless  the  case  comes  within  clause  (c).  The  person  who  in- 
stitutes the  proceedings  is  called  in  sec.  1045  of  the  Code,  which 
deals  with  the  costs  of  a prosecution  for  the  publication  of  a 
defamatory  libel,  where  judgment  is  given  for  the  defendant, 
“the  private  prosecutor, ’ ’ not  “the  prosecutor. ’ ’ 

None  of  the  sections  referred  to  by  Mr.  Waldron  as  shewing 
that  the  word  “prosecutor,”  as  used  in  secs.  1014  and  1015,  has 
a wider  meaning  than  I would  give  to  it,  applies  to  proceedings 
upon  an  indictment,  except  sec.  871,  to  which  I have  already  re- 
ferred, and  secs.  872  and  944.  They  all  relate  to  proceedings 
before  a bill  is  found,  and  it  may  well  be  that  as  to  such  pro- 
ceedings the  complainant  is  the  prosecutor. 

If  by  “ prosecutor,  ’ ’ as  used  in  sub-sec.  3 of  sec.  1014,  the  per- 
son who  instituted  the  proceedings  is  meant,  there  would  be  no 
right  in  the  Crown  to  apply,  because,  ex  hypothesi,  the  Crowti  is 
not  the  prosecutor. 

Section  872  does  not  affect  the  question,  as  it  deals  only  with 
the  preferring  of  a bill  of  indictment  by  the  counsel  acting  on 
behalf  of  the  Crown,  nor  does  sec.  944  help  the  applicant.  The 
expression  there  used  is  “counsel  for  the  prosecution,”  and 
it  is  not  open  to  question  that  in  this  case  the  counsel  for  the 
prosecution  was  the  Crown  Attorney.  If  it  were  otherwise, 
and  the  person  who  laid  the  complaint  were  the  prosecutor,  his 
counsel,  not  the  counsel  for  the  Crown,  would  have  the  right  of 
addressing  the  jury,  as  the  section  provides,  even  in  such  a case 
as  this,  in  which  the  prosecution  was  required  by  law  to  be  and 
was  conducted  by  the  Crown  Attorney;  which  is  reductio  ad 
absurdum. 

It  was  argued  that,  if  it  had  been  intended  that  only  the 
Crown  should  have  the  right  to  apply,  different  language  would 
have  been  used ; but  there  are,  I think,  two  answers  to  the  argu- 
ment : ( 1 ) there  are,  as  has  been  seen,  cases  in  which  in  this  Pro- 
vince the  private  prosecutor  may  prosecute  at  the  trial;  and  (2) 
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the  Act  applies  to  the  whole  of  Canada,  and,  no  doubt,  in  some  of 
the  Provinces,  as  is  the  case  in  England,  a private  prosecutor 
may  prosecute  at  the  trial  for  an  indictable  offence,  and  the  wide 
term  ‘ ‘ prosecutor  ’ ’ was  used  so  as  to  meet  whatever  might  be  the 
conditions  in  this  respect  in  any  part  of  Canada. 

In  short,  I am  of  opinion  that,  as  applied  to  this  Province,  the 
expression  ‘ ‘ prosecutor  ’ ’ means  the  Crown  where  the  prosecu- 
tion is  conducted  at  the  trial  by  the  law  officers  of  the  Crown  or 
by  the  Crown  Attorney,  and  means  private  prosecutor  where  the 
prosecution  is  conducted  by  or  on  his  behalf. 

For  these  reasons,  I am  of  opinion  that  the  preliminary  ob- 
jection was  well  taken,  and  that  the  motion  must  be  dismissed; 
and,  as  the  point  is  a new  one,  it  is  proper,  I think,  that  the  dis- 
missal should  be  without  costs. 

Since  the  £ oregoing  was  written,  my  attention  has  been  called 
to  Regina  v.  Patteson  (1875),  36  U.C.R.  129,  in  which  will  be 
found  an  interesting  discussion  as  to  the  conduct  of  criminal 
prosecutions  and  the  position  of  the  private  prosecutor  on  the 
trial  of  an  indictment  for  the  publication  of  a defamatory  libel. 


App.  Div. 
1914 

Rex 

v. 

Fraser. 

Meredith, 

C.J.O. 


[APPELLATE  DIVISION.] 


1914 


Kilgour  v.  London  Street  R.W.  Co. 


Feb.  23. 


Statutes  — Interpretation  — Raihvay  — Action  for  “ Damage  or  Injury 
Sustained  by  the  Railway ” — Time-limit — Special  Act — Incorporation 
of  Provisions  of  General  Act — Repeal  of  General  Act — Effect  of  In- 
terpretation Act — Substitution  of  Provisions  of  New  General  Act. 

The  statutory  time-limit  for  bringing  an  action  against  the  defendant  com- 
pany “for  any  damage  or  injury  sustained  by  the  railway,”  is  not  six 
months,  as  provided  by  sec.  83  of  the  Railway  Act,  C.S.C.  ch.  66,  in- 
corporated into  the  company’s  special  Act,  36  Viet.  ch.  99(0.),  by  sec. 
16  thereof,  but  one  year,  as  provided  by  sec.  223  of  the  Ontario  Railway 
Act,  1906,  6 Edw.  VII.  ch.  30. 

There  is  nothing  in  the  Railway  Act  of  1906  to  exclude  the  application 
of  the  Interpretation  Act,  as  amended  in  1897,  by  60  Viet.  ch.  2,  sec. 
6 (clause  6 of  para.  48  of  the  Interpretation  Act,  1907,  7 Edw.  VII.  ch. 
2)  ; and  the  effect  is,  that  the  provisions  of  sec.  223  of  the  Act  of  1906 
have  been  written  into  and  incorporated  with  the  special  Act,  in  sub- 
stitution for  the  provisions  of  sec.  83  of  C.S.C.  ch.  66  (Hodgins,  J.A., 
dissenting) . 

Remarks  upon  the  effect  of  the  incorporation  of  a provision  of  a general 
Act  in  a special  Act  and  of  the  repeal  of  an  enactment  which  has  been 
incorporated  in  a subsequent  Act;  and  semble,  that,  apart  from  the 
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App.  Div.  effect  of  the  several  Acts  respecting  the  Revised  Statutes  of  Ontario 

1914.  (40  Viet.  ch.  6,  secs.  6 and  11,  50  Viet.  ch.  2,  secs.  5 and  10,  and  60 

Viet.  ch.  3,  secs.  5 and  10)  and  of  the  clause  of  the  Interpretation  Act 

Kilgoub  above  referred  to,  the  repeal  of  C.S.C.  ch.  66,  in  the  revision  of  1877, 

v.  had  no  effect  on  the  special  Act,  for,  “where  a statute  is  incorporated 

London  % reference  into  a second  statute,  the  repeal  of  the  first  statute  by  a 

Street  third  does  not  affect  the  second”  ( Clarke  v.  Bradlaugh  (1881),  8 Q.B.D. 

R.W.  Co.  63,  69 ) . 

History  of  the  legislation,  examination  of  the  provisions  of  the  Railway 
Act,  1906,  and  comparison  with  the  provisions  of  the  Dominion  Rail- 
way Act,  1903,  3 Edw.  VII.  ch.  58. 


Appeal  by  the  plaintiffs  from  the  judgment  of  Latchford,  J., 
at  the  trial  at  London,  dismissing  the  action,  which  was  brought 
to  recover  damages  for  injuries  sustained  by  the  plaintiffs  owing 
to  the  alleged  negligence  of  the  defendant  company.  The  trial 
Judge  held  that  the  action,  not  having  been  brought  within  six 
months  after  the  happening  of  the  injury  of  which  the  plaintiffs 
complained,  was  barred  by  the  provisions  of  the  defendant  com- 
pany’s special  Act,  36  Yict.  ch.  99  (Ontario,  1873).  Section  16 
of  that  Act  provides  that  “the  several  clauses  of  the  Act  of  the 
Legislature  of  the  late  Province  of  Canada,  known  as  4 The  Rail- 
way Act  ’ . . . with  respect  to  ...  ‘ actions  for  indemnity  ’ . . 
shall,  in  so  far  only  as  the  same  are  not  inconsistent  with  or  re- 
pugnant to  any  of  the  provisions  of  this  Act,  be  incorporated 
with  this  Act  . . .”  And  sec.  83  of  the  Railway  Act,  C.S.C. 

ch.  66,  provides  that  ‘ ‘ all  suits  for  indemnity  for  any  damage  or 
injury  sustained  by  reason  of  the  railway,  shall  be  instituted 
within  six  months  next  after  the  time  of  such  supposed  damage 
sustained  . . . and  not  afterwards.  . . . ” 

January  12.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

R.  U.  McPherson,  for  the  appellants,  argued  that  sec.  223  of 
the  Ontario  Railway  Act,  1906,  6 Edw.  VII.  ch.  30,  which  makes 
the  period  of  limitation  one  year,  instead  of  six  months,  is  now 
the  governing  enactment,  sec.  83  of  C.S.C.  ch.  66  having 
been  repealed.  Sections  3,  4,  and  5 of  the  Act  of  1906  must  be 
interpreted  by  sub-sec.  1 of  the  interpretation  clause,  sec.  2.  See 
Ryckman  v.  Hamilton  Grimsby  and  Beamsville  Electric  R.W. 
Co.  (1905),  10  O.L.R.  419.  On  the  question  of  what  are  incon- 
sistent provisions  in  the  same  statute,  see  In  re  Knight  and 
Tabernacle  Permanent  Building  Society  (1891),  60  L.J.Q.B.  633. 
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W.  N.  Tilley , for  the  defendant  company,  the  respondent, 
argued  that  the  last  four  lines  of  sec.  5 of  6 Edw.  VII.  ch.  30 
were  applicable.  There  is  a rule  of  construction  that  where  a 
statute  is  incorporated  by  reference  into  a second  statute,  the 
repeal  of  the  first  statute  by  a third  does  not  affect  the  second : 
Clarke  v.  Bradlaugh  (1881),  8 Q.B.D.  63,  69.  In  The  Queen  v. 
Smith  (1873),  L.R.  8 Q.B.  146,  149,  Cockburn,  C.J.,  says,  that 
when  a prior  Act,  or  part  of  a prior  Act,  is  incorporated  with  a 
subsequent  Act,  it  is  the  same  thing  as  if  the  words  of  the  first 
Act  had  been  repeated  in  the  second  Act;  and  the  repealing  of 
the  first  Act  will  not  take  away  the  effect  of  the  words  which  are 
repeated  in  the  second  Act  by  incorporation.  See  The  Queen  v. 
Stock  (1838) , 8 A.  & E.  405 ; In  re  Wood's  Estate  (1886) , 31  Ch. 
D.  607.  Section  3 of  6 Edw.  VII.  ch.  30,  and,  in  fact,  every 
section,  applies  expressly  to  this  company  unless  it  is  modified  or 
eliminated  by  other  sections  within  the  Act,  such  as  sec.  4;  if 
sec.  3 does  not  apply  to  us,  the  statute  does  not  cover  our  case. 
If  we  come  under  sec.  5,  our  rights  are  still  protected. 

McPherson,  in  reply,  contended  that  sec.  3 of  the  Act  of  1906 
applies  to  street  railways. 

February  23.  Meredith,  C.J.O. : — This  is  an  appeal  by  the 
plaintiffs  from  the  judgment  dated  the  7th  October,  1913,  which 
was  directed  to  be  entered  by  Latchford,  J.,  at  the  trial  before 
him  at  London  on  that  day.  The  action  is  brought  to  recover 
damages  for  injuries  sustained  by  the  appellants  owing  to  the 
alleged  negligence  of  the  respondent;  and  the  trial  Judge  held 
that  the  action,  not  having  been  brought  within  six  months 
after  the  happening  of  the  injury  of  which  they  complain,  was 
barred  by  the  provisions  of  the  respondent’s  special  Act,  ch.  99 
of  the  statutes  of  1873. 

By  sec.  16  of  the  special  Act,  among  other  clauses  of  the  Act 
of  the  Legislature  of  the  Province  of  Canada  known  as  “The 
Railway  Act,”  that  with  respect  to  “actions  for  indemnity”  was 
incorporated  with  the  special  Act.  The  Railway  Act  referred  to 
is  ch.  66  of  the  Consolidated  Statutes  of  Canada,  and  the  clause 
with  respect  to  actions  for  indemnity  is  sec.  83,  which  provides 
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that  “all  suits  for  indemnity  for  any  damage  or  injury  sus- 
tained by  reason  of  the  railway,  shall  be  instituted  within  six 
months  next  after  the  time  of  such  supposed  damage  sustained, 
or  if  there  be  continuation  of  damage,  then  within  six  .months 
next  after  the  doing  or  committing  such  damage  ceases,  and  not 
afterwards.  . . .” 

The  effect  of  incorporating  this  section  in  the  special  Act  is 
the  same  as  if  the  provisions  of  it  had  formed  a part  of  the 
special  Act.  As  was  said  by  Lord  Esher,  M.R.,  in  In  re  Wood's 
Estate , 31  Ch.  D.  607,  615:  “If  a subsequent  Act  brings  into 
itself  by  reference  some  of  the  clauses  of  a former  Act,  the  legal 
effect  of  that,  as  has  often  been  held,  is  to  write  those  sections 
into  the  new  Act  just  as  if  they  had  been  actually  written  in  it 
with  the  pen,  or  printed  in  it,  and,  the  moment  you  have  those 
clauses  in  the  later  Act,  you  have  no  occasion  to  refer  to  the 
former  Act  at  all.” 

See  also  as  to  this,  and  as  to  the  effect  of  the  repeal  of  an 
enactment  which  has  been  incorporated  in  a subsequent  Act: 
The  Queen  v.  Stock,  8 A.  & E.  405 ; The  Queen  v.  Inhabitants  of 
Merionethshire  (1844),  6 Q.B.  343;  and  The  Queen  v.  Smith, 
L.R.  8 Q.B.  146. 

Chapter  66  of  the  Consolidated  Statutes  of  Canada,  except 
sec.  155  and  secs.  158  to  161  inclusive,  was  repealed  in  the  re- 
vision of  1877 ; but,  apart  from  the  effect  of  the  Acts  respecting 
the  Revised  Statutes  of  Ontario  and  of  the  Interpretation  Act  of 
1897,  to  which  I shall  afterwards  refer,  its  repeal  had  no  effect 
on  the  respondent’s  special  Act,  the  rule  of  construction  being 
that,  ‘ 1 where  a statute  is  incorporated  by  reference  into  a second 
statute,  the  repeal  of  the  first  statute  by  a third  does  not  affect 
the  second:”  per  Brett,  L.J.,  in  Clarke  v.  Bradlaugh,  8 Q.B.D. 
63,  69. 

Unless,  therefore,  the  provisions  of  the  special  Act  as  to 
actions  for  indemnity  have  been  repealed  or  so  amended  as  to 
extend  the  period  of  limitation  to  one  year,  the  ruling  of  the  trial 
Judge  was  right,  and  the  action  was  properly  dismissed. 

It  was  argued  by  counsel  for  the  appellants  ‘that  the  pro- 
visions of  the  respondent’s  special  Act  which  is  in  question  was 
superseded  by  sec.  223  of  the  Ontario  Railway  Act,  1906,  the  pro- 
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visions  of  which  are  that  “all  actions  or  suits  for  any  damages 
or  injury  sustained  by  reason  of  the  construction  or  operation 
of  the  railway  shall  be  commenced  within  one  year  next  after 
the  time  when  such  supposed  damage  is  sustained,  or  if  there  is 
continuation  of  damage  within  one  year  next  after  the  doing 
or  committing  of  such  damage  ceases,  and  not  afterwards. 7 ’ 

It  was  answered  by  the  respondent’s  counsel  that  not  only 
does  the  rule  of  construction  that  a special  Act  is  not  repealed 
by  a subsequent  general  Act  dealing  with  the  same  subject- 
matter,  unless  by  express  reference  or  necessary  implication 
(Beal’s  Cardinal  Rules  of  Legal  Interpretation,  2nd  ed.,  pp. 
460-470,  and  cases  there  cited),  prevent  the  repeal  of  ch.  66  and 
the  enactment  of  sec.  223  from  operating  so  as  to  repeal  the  limi- 
tation provision  of  the  respondent’s  special  Act,  but  the  Act  it- 
self expressly  provides  that  where  the  provisions  of  the  special 
Act  and  its  provisions  are  inconsistent,  the  special  Act  shall  be 
taken  to  override  the  provisions  of  the  Act  of  1906 ; and  in  sup- 
port of  that  contention  secs.  3 and  5 are  relied  upon. 

That  the  limitation  provision  of  the  special  Act  is  inconsis- 
tent with  sec.  223  of  the  Act  of  1906  is  not  open  to  question,  the 
provision  of  the  one  being  that  actions  shall  be  brought  within  six 
months  and  not  afterwards,  and  of  the  other  that  they  shall  be 
brought  within  one  year  and  not  afterwards. 

In  order  to  arrive  at  a proper  understanding  of  the  provi- 
sions of  the  Act  of  1906  which  affect  the  question  at  issue,  the 
meaning  of  which  is  by  no  means  clear,  and  to  determine  which 
of  these  contentions  is  entitled  to  prevail,  it  will  be  necessary,  or 
at  all  events  desirable,  to  trace  the  history  of  railway  legislation 
from  the  consolidation  of  the  statutes  of  Canada  in  1859  down- 
to  and  inclusive  of  the  enactment  of  the  Act  of  1906,  and  to 
consider  how  far,  if  at  all,  the  respondent’s  special  Act  is  affected 
by  the  provisions  of  the  subsequent  legislation,  including  the 
amendment  to  the  Interpretation  Act  made  in  1897  by  60  Viet, 
ch.  2. 

In  the  revision  of  the  statutes  of  Ontario  in  1877,  ch.  66  of 
the  Consolidated  Statutes  of  Canada,  except  sec.  155  and  secs. 
158  to  161,  inclusive,  was  repealed,  and  it  became  ch.  165  of 
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R.S.O.  1877,  and  its  sec.  83,  without  any  chapge  in  it,  became  sub- 
sec. 1 of  sec.  34  of  that  chapter. 

By  40  Viet.  ch.  6,  sec.  6,  it  was  provided  that,  on  the  coming 
into  force  of  the  Revised  Statutes,  the  Acts  mentioned  in  sche- 
dule A,  of  which  ch.  66  was  one,  should  “ stand  and  be  repealed 
. . . and  by  sec.  11  it  was  provided  that  “any  reference 
in  any  former  Act  remaining  in  force,  or  in  any  instrument  or 
document,  to  any  Act  or  enactment  so  repealed,  shall,  after  the 
Revised  Statutes  take  effect,  be  held,  as  regards  any  subsequent 
transaction,  matter  or  thing,  to  be  a reference  to  the  enactments 
in  the  Revised  Statutes  having  the  same  effect  as  such  repealed 
Act  or  enactment.” 

In  the  revision  of  1887,  ch.  165  was  repealed,  and  was  re- 
placed by  ch.  170  of  the  new  revision,  and  sec.  34(1)  became, 
without  change,  sec.  42(1). 

By  50  Viet.  ch.  2,  provisions  in  regard  to  the  revision  of  1887, 
similar  to  those  contained  in  secs.  6 and  11,  were  enacted  by  secs. 
5 and  10. 

In  the  revision  of  1897,  ch.  170  was  repealed,  and  was  re- 
placed by  ch.  207  of  the  new  revision,  and  sec.  42(1)  became, 
without  change,  sec.  42(1). 

By  60  Viet.  ch.  3,  provisions  in  regard  to  the  revision  of 
1897,  similar  to  those  contained  in  secs.  5 and  10,  were  enacted 
by  secs.  5 and  10. 

The  effect  of  this  legislation  was  that,  after  the  coming  into 
force  of  the  Revised  Statutes  of  1897,  the  reference  in  the  re- 
spondent’s special  Act  to  sec.  83  of  the  Consolidated  Statutes  of 
Canada,  as  regards  any  subsequent  transaction,  matter,  or  thing, 
was  to  be  taken  to  be  a reference  to  sub-sec.  1 of  sec.  42  of  ch. 
207  of  the  Revised  Statutes  of  1897. 

In  1897,  an  amendment  to  the  Interpretation  Act  was  passed 
(60  Viet.  ch.  2),  by  sec.  6 of  which  (now  clause  6 of  para.  48  of 
sec.  7 of  the  Interpretation  Act,  7 Edw.  VII.  ch.  2),  it  is  pro- 
vided: “Whenever  any  Act  or  part  of  an  Act  is  repealed,  and 
other  provisions  are  substituted  by  way  of  amendment,  revision 
or  consolidation,  any  reference  in  any  unrepealed  Act,  or  in  any 
rule,  order  or  regulation  made  thereunder  to  such  repealed  Act 
or  enactment,  shall,  as  regards  any  subsequent  transaction, 
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matter  or  thing,  be  held  and  construed  to  be  a reference  to  the 
provisions  of  the  substituted  Act  or  enactment  relating  to  the 
same  subject-matter  as  such  repealed  Act  or  enactment.  . . .” 

This  section  and  the  other  provisions  of  the  Act  are  made 
applicable  to  every  Act  subsequently  passed,  except  in  so  far  as 
they  are  inconsistent  with  the  intent  and  object  of  the  Act,  or 
the  interpretation  which  they  would  give  to  any  word,  expres- 
sion or  clause  is  inconsistent  with  the  context,  and  except  in  so 
far  as  they  are  declared  by  the  subsequent  Act  not  applicable 
to  it  (sec.  1). 

The  first  change  made  after  the  passing  of  this  Act  in  the  in- 
demnity section  (sec.  83,  of  C.S.C.  ch.  66;  sec.  34  of  R.S.O.  1877, 
ch.  165 ; sec.  42  of  R.S.O.  1887,  ch.  170 ; sec.  42  of  R.S.O.  1897, 
ch.  207)  was  made  by  the  Ontario  Railway  Act,  1906  (6  Edw. 
VII.  ch.  30),  which  repealed,  among  other  Acts,  ch.  207,  R.S.O. 
1897,  and  substituted  for  its  sec.  42(1)  the  following,  as  sec. 
223 : — 

1 1 223. — (1)  All  actions  or  suits  for  any  damages  or  injury  by 
reason  of  the  construction  or  operation  of  the  railway  shall  be 
commenced  within  one  year  next  after  the  time  when  such  sup- 
posed damage  is  sustained,  or  if  there  is  continuation  of  damage 
within  one  year  next  after  the  doing  or  committing  such  damage 
ceases,  and  not  afterwards. 

“(2)  Nothing  in  this  section  shall  apply  to  any  action 
brought  against  the  company  upon  any  breach  of  contract,  ex- 
press or  implied,  as  to  or  upon  any  breach  of  duty  in  the  carriage 
of  any  traffic  nor  to  any  action  against  the  company  for  any 
damages  under  any  section  of  this  Act  respecting  tolls. 

“(3)  This  section  shall  apply  to  street  railway  companies.” 

The  effect  of  this  legislation,  unless  the  application  of  sec. 
6 of  the  Interpretation  Act  which  I have  quoted  is  excluded  by 
reason  of  the  provisions  of  sec.  1 of  that  Act,  was  to  substitute 
for  the  reference  in  the  respondent’s  special  Act  to  sec.  83  of  ch. 
66  of  the  Consolidated  Statutes  of  Canada,  and  to  the  corres- 
ponding section  in  the  Revised  Statutes  of  1897,  which  had  taken 
the  place  of  it,  a reference  to  sec.  223  of  the  Act  of  1906,  and  in 
effect  to  amend  the  special  Act  by  making  the  provisions  of  it  as 
to  “ actions  for  indemnity”  those  contained  in  sec.  223,  instead 
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of  those  contained  in  sec.  83  of  ch.  66  of  the  Consolidated  Statutes 
of  Canada. 

The  next  step  in  the  inquiry  is  to  ascertain  if  there  is  any- 
thing in  the  Act  of  1906  to  exclude  the  application  of  sec.  6 of  the 
Interpretation  Act  of  1897. 

By  sec.  2(1),  the  expression  "The  Special  Act”  is  to  be  "con- 
strued to  mean  any  Act  authorising  the  construction  of  or  other- 
wise specially  relating  to  a railway  or  street  railway,  whether 
operated  by  steam,  electricity  or  other  motive  power,  and  with 
which  this  Act  is  incorporated.” 

Although  the  language  of  this  sub-section  is  "with  which 
this  Act  is  incorporated,  ’ ’ it  is,  I think,  to  be  read  as  if  the  words 
were  "with  which  this  Act  or  any  part  of  it  is  incorporated;” 
and,  so  reading  the  sub-section  and  applying  sec.  6 of  the  Inter- 
pretation Act  of  1897,  it  includes  the  respondent’s  special  Act, 
because  the  sections  of  the  Act  of  1906  are,  for  the  reasons  I 
have  already  mentioned,  substituted  for  those  of  ch.  66  of  the 
Consolidated  Statutes  of  Canada,  which  were  incorporated  with 
the  respondent’s  special  Act.  If  sec.  2(1)  is  not  to  be  read  as 
I would  read  it,  there  is  no  railway  to  which  it  would  be  applic- 
able, for  I know  of  no  Act  relating  to  a railway  with  which  the 
whole  of  any  general  Railway  Act  has  been  incorporated. 

Section  3,  which  deals  with  the  application  of  the  Act,  pro- 
vides : — 

4 1 3. — ( 1 ) This  Act  shall,  unless  otherwise  expressed,  apply  to  all 
persons,  companies,  railways  (other  than  Government  railways) 
and  (when  so  expressed)  to  street  railways  within  the  legislative 
authority  of  the  Legislature  of  Ontario,  and  whether  such  rail- 
ways are  operated  by  steam,  electricity  or  other  motive  power, 
and  whether  constructed  and  operated  on  highways  or  on  lands 
owned  by  the  company  or  partly  on  highways  and  partly  on 
such  lands,  and  shall  be  incorporated  and  construed,  as  one  Act, 
with  the  special  Act,  subject  as  herein  provided. 

" (2)  No  section  of  this  Act  shall  apply  to  street  railways  un- 
less it  is  so  expressed  and  provided.” 

It  is  manifest,  I think,  that  it  was  intended  by  this  section 
that,  unless  otherwise  expressed  in  the  Act,  and  subject  to  the 
provisions  as  to  street  railways,  the  whole  Act  should  apply  to 
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all  persons,  companies,  railways,  and  street  railways,  except 
Government  railways,  within  the  legislative  authority  of  the 
Legislature  of  Ontario. 

Section  4 deals  with  the  mode  by  which  provisions  of  the  Act 
may  be  excepted  from  a special  Act  or  extended,  limited,  or 
qualified  by  it. 

Section  5 deals  with  the  exceptions,  and  provides:  “5.  If  in 
any  special  Act  heretofore  passed  by  the  Legislature  it  is  en- 
acted that  any  provision  of  the  Railway  Act  of  Ontario”  (i.e., 
R.S.O.  1897,  ch.  207)  “or  of  the  Electric  Railway  Act,  or  of 
the  Street  Railway  Act  in  force  at  the  time  of  the  passing  of 
such  special  Act,  is  excepted  from  incorporation  therewith,  or  if 
the  application  of  any  such  provision  is,  by  such  special  Act, 
extended,  limited  or  qualified,  the  corresponding  provision  of 
this  Act  shall  be  taken  to  be  excepted,  extended,  limited  or 
qualified  in  like  manner;  and  unless  otherwise  expressly  pro- 
vided in  this  Act  or  the  special  Act  this  Act  shall  apply  to  every 
railway  company  incorporated  under  a special  Act  or  any  pub- 
lic Act  of  this  Province,  and  the  sections  expressly  made  applic- 
able shall  apply  to  every  street  railway  so  incorporated,  but 
where  the  provisions  of  the  special  Act  and  the  provisions  of 
this  Act  are  inconsistent  the  special  Act  shall  be  taken  to  over- 
ride the  provisions  of  this  Act  so  far  as  is  necessary  to  give  effect 
to  such  special  Act.” 

In  drafting  the  sections  of  the  Act  of  1906,  the  draftsman, 
instead  of  following  the  Ontario  Act  R.S.O.  1897,  ch.  207,  has 
followed  the  Dominion  Act  of  1903,  3 Edw.  VII.  ch.  58,  secs.  3, 
4,  and  5,  though  he  has  made  some  changes  which  do  not  tend 
to  make  clear  their  meaning,  but  rather  to  have  a contrary  effect. 

Section  3 is  an  adaptation  of  sec.  3 of  the  Dominion  Act ; sec. 

4 is  practically  the  same  as  sec.  4 of  the  Dominion  Act ; and  sec. 

5 is  somewhat  like  sec.  5 of  that  Act,  though  it  varies  from  it  in 
some  important  particulars.  The  reference  in  the  early  part  of 
the  Dominion  section  is  to  “any  provision  of  the  general  Rail- 
way Act  in  force  at  the  time  of  the  passing  of  such  special  Act,  ’ ’ 
and  in  place  of  this  there  is  substituted  in  the  Ontario  Act  c ‘ any 
provision  of  the  Railway  Act  of  Ontario  or  of  the  Electric  Rail- 
way Act,  or  of  the  Street  Railway  Act  in  force  at  the  time  of  the 
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passing  of  snch  special  Act;”  and,  instead  of  providing  in  the 
latter  part  of  the  section,  as  the  Dominion  section  does,  as  fol- 
lows “and,  unless  otherwise  expressly  provided  in  this  Act, 
where  the  provisions  of  this  Act  and  of  any  special  Act  passed 
by  the  Parliament  of  Canada  relate  to  the  same  subject-matter, 
the  provisions  of  the  special  Act  shall  be  taken  to  override  the  pro- 
visions of  this  Act  as  far  as  is  necessary  to  give  effect  to  such 
special  Act,”  the  provision  is:  “and  unless  otherwise  expressly 
provided  in  this  Act  or  the  special  Act  this  Act  shall  apply  to 
every  railway  company  incorporated  under  a special  Act  or 
any  public  Act  of  this  Province,  and  the  sections  expressly  made 
applicable  shall  apply  to  every  street  railway  company  so  in- 
corporated, but  where  the  provisions  of  the  special  Act  and  the 
provisions  of  this  Act  are  inconsistent  the  special  Act  shall  be 
taken  to  override  the  provisions  of  this  Act  so  far  as  is  necessary 
to  give  effect  to  such  special  Act.  ’ ’ 

The  reference  to  named  general  Railway  Acts  in  the  early 
part  of  the  section  creates  the  difficulty  I have  pointed  out  of 
applying  it,  if  read  literally,  to  railways  with  whose  special  Acts 
are  incorporated  provisions  of  earlier  Acts  such  as  ch.  66  of  the 
Consolidated  Statutes  of  Canada. 

In  the  Dominion  Revision  of  1906,  sec.  3 of  the  Act  of  1903 
was  divided,  and  the  latter  part  of  it  became  the  first  part  of 
sec.  3 of  the  revised  Act  and  the  remainder  of  it  became  sec.  5. 
Section  5 of  the  Act  of  1903  was  also  divided,  and  the  latter  part 
of  it  became  the  latter  part  of  sec.  3,  and  the  remain- 
der of  it  became  sec.  4 ; but  nowhere  do  I find  any- 
thing in  the  Act  of  1903  or  in  the  revised  Act  like  the 
provision  in  sec.  5 of  the  Ontario  Act  of  1906  which  is  interposed 
between  the  first  and  the  last  parts  of  the  section  and  reads  as 
follows : “ in  this  Act  or  the  special  Act  this  Act  shall  apply  to 
every  railway  company  incorporated  under  a special  Act  or  any 
public  Act  of  this  Province,  and  the  sections  expressly  made 
applicable  shall  apply  to  every  street  railway  company  so  in- 
corporated, but” 

It  is  possible  that  this  is  but  a duplication  of  sec.  3,  with  some 
words  added  intended  to  make  it  clear  that  the  Act  applied  to 
companies  previously  incorporated;  but,  if  that  were  the  inten- 
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tion,  the  qualification  at  the  end  of  the  section  would  appear  to 
have  an  opposite  effect  as  to  these  matters. 

The  provisions  of  ch.  207  of  R.S.O.  1897  were  reasonably 
clear. 

Section  4 provided  that,  where  not  otherwise  expressed,  “the 
following  sections  to  section  44  inclusive  shall  apply  to  every 
railway  which  is  subject  to  the  legislative  authority  of  the  Legis- 
lature of  this  Province  and  has  been  authorised  to  be  con- 
structed by  any  special  Act  of  the  late  Province  of  Canada  or 
of  this  Province,  passed  since  the  30th  day  of  August,  1851’  ’ 
(i.e.,  the  date  on  which  the  Railway  Clauses  Consolidation  Act 
was  passed)  “or  is  authorised  to  be  constructed  by  any  special 
Act  passed  after  this  Act  takes  effect ; and  this  Act  shall  be  in- 
corporated with  every  such  special  Act;  and  all  the  clauses  and 
provisions  of  this  Act,  unless  they  are  expressly  varied  or  ex- 
cepted by  such  special  Act,  shall  apply  to  the  undertaking  auth- 
orised thereby,  so  far  as  applicable  to  the  undertaking,  and  shall, 
as  well  as  the  clauses  and  provisions  of  every  other  Act  incor- 
porated with  such  special  Act,  form  part  of  such  special  Act,  and 
be  construed  together  therewith  as  forming  one  Act.” 

By  sub-sec.  1 of  sec.  5,  it  was  provided  that  “every  special 
Railway  Act  shall  be  a public  Act,  and  for  the  purpose  of  in- 
corporating this  Act  or  any  of  its  provisions  with  a special  Act, 
it  shall  be  sufficient  in  such  Act  to  enact  that  the  clauses  of  this 
Act,  with  respect  to  the  matter  so  proposed  to  be  incorporated, 
referring  to  the  same  in  the  word  or  words  at  the  head  of  and 
introductory  to  the  enactment  with  respect  to  such  matter,  shall 
be  incorporated  with  the  special  Act,  and  thereupon  all  the 
clauses  and  provisions  of  this  Act  with  respect  to  the  matter  so 
incorporated  shall,  save  in  so  far  as  they  are  expressly  varied 
or  excepted  by  the  special  Act,  form  part  thereof,  and  the  special 
Act  shall  be  construed  as  if  the  substance  of  such  clauses  and 
provisions  were  set  forth  therein  with  reference  to  the  matter  to 
whieh  the  special  Act  relates.” 

And  by  sec.  45,  unless  otherwise  provided,  all  the  subsequent 
sections  of  the  Act  and  sub-sec.  4 of  sec.  41  were  made  applic- 
able “to  every  railway  subject  to  the  legislative  authority  of  the 


App.  Div. 
1914 

Kilgour 

- V. 

London 
Street 
E.W.  Co. 

Meredith, 

C.J.O. 


40 — 30  O.L.R. 


614 

App.  Div. 
1914 

Kilgour 

V. 

London 
Street 
K.W.  Co. 

Meredith, 

C.J.O. 


ONTARIO  LAW  REPORTS.  [vol. 

Legislature  of  this  Province,  made  or  to  be  made  in  this  Pro- 
vince. ’ ’ 

The  provisions  of  the  Consolidated  Statutes  of  Canada  as  to 
these  matters  were  substantially  the  same,  the  corresponding  sec- 
tions being  sec.  4,  which  corresponds  with  sec.  2,  sec.  5 with  sec. 
3,  and  sec.  45  with  sec.  127 ; the  only  differences  being  that  sec. 

2 included  secs.  2 to  125  inclusive  and  did  not  contain  the  limi- 
tation as  to  the  railway  being  a railway  “ subject  to  the  legisla- 
tive authority  of  the  Legislature  of  this  Province,  ’ ’ and  that  sec. 

3 did  not  contain  the  provision  that  “ every  special  Railway 
Act  shall  be  a public  Act,”  no  other  changes  having  been  made 
in  the  revisions  of  1877  and  1887 ; the  difference  in  the  number 
of  the  sections  mentioned  in  sec.  2 of  ch.  66  of  the  Consolidated 
Statutes  of  Canada  was  the  result  of  many  of  the  sections  of 
that  Act  having  been  made  sub-sections  in  the  subsequent  Acts. 

The  difficulty  which  I have  pointed  out  owing  to  the  interpre- 
tation of  the  expression  “the  special  Act”  occurs  in  all  the  Acts, 
that  interpretation  being  applied  to  all  of  them,  although  it  has 
been  got  rid  of  in  the  Dominion  legislation  subsequent  to  the 
Railway  Act  of  1868  by  omitting  the  words  “with  which  this 
Act  is  incorporated.  ’ ’ 

The  general  Railway  Acts  are  all,  I think,  in  substance  what 
the  Act  of  1851  was  called,  Railway  Clauses  Consolidation  Acts. 
Referring  to  the  nature  and  purpose  of  such  Acts  it  was  said 
by  the  Lord  Chancellor  (Lord  Selborne)  in  Metropolitan  District 
R.W.  Co.  v.  Sharpe  (1880),  5 App.  Cas.  425,  430:  “I  pause  to 
observe  that  it  is  of  the  greatest  importance,  in  any  case  like 
that  which  your  Lordships  have  now  to  deal,  to  remember  the 
principles  of  the  scheme  of  legislation  in  those  statutes”  (the 
Lands  Clauses  Consolidation  Acts  and  the  Railway  Clauses  Con- 
solidation Act).  “They  were  passed  because  the  Legislature 
thought  that  a considerable  number  of  general  provisions,  which 
had  been  ascertained,  after  sufficient  experience,  to  be  proper  and 
necessary  to  be  introduced  into  Acts  authorising  undertakings 
of  the  character  there  referred  to,  had  better  be  enacted  once  for 
all  in  a general  form ; so  that,  when  any  particular  undertaking 
afterwards  came  to  be  authorised,  the  special  Act  might  be  in- 
troduced in  a short  form,  containing  only  such  clauses  as  were 
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suggested  by  the  circumstances  of  the  particular  case.  A general 
incorporating  clause,  of  which  your  Lordships  have  a specimen 
here,  was  to  supersede  the  necessity  of  repeating  in  every  such 
special  Act  those  provisions  which  were  universally  or  generally 
applicable.  ’ ’ 

Bearing  this  in  mind,  and  applying  it  to  the  respondent’s 
special  Act,  it  follows  that  that  Act  was  introduced  “in  a short 
form,  containing  only  such  clauses  as  were  suggested  by  the  cir- 
cumstances of  the  particular  case,”  and  its  sec.  16  is  a general 
incorporating  clause,  and  was  intended  to  supersede  the  neces- 
sity of  repeating  in  the  special  Act  such  of  the  provisions  of 
C.S.C.  ch.  66,  which  were  universally  or  generally  applicable, 
as  it  was  deemed  proper  to  make  applicable  to  the  respondent’s 
undertaking. 

In  all  the  legislation  of  this  Province  down  to  the  Act  of 
1906,  the  provisions  of  secs.  1 and  2 of  the  Act  of  1851,  which 
deal  with  the  manner  and  effect  of  incorporating  in  special  Acts 
provisions  of  the  general  Act,  and  of  excepting,  extending, 
limiting,  or  qualifying  them,  have  been  continued.  It  is  difficult 
to  understand  why,  after  providing,  as  sec.  1 does,  that  all  the 
clauses  and  provisions  of  the  general  Act,  save  as  they  should  be 
expressly  varied  or  excepted  by  the  special  Act,  should  apply 
to  every  railway  which  thereafter  should  be  authorised  to  be  con- 
structed and  should  be  incorporated  with  the  special  Act  so  far 
as  the  same  should  be  applicable  to  the  undertaking,  it  was 
thought  necessary  to  provide  by  sec.  2 that  for  the  purpose  of 
making  any  incorporation  of  the  Act  with  the  special  Act,  it 
should  be  sufficient  to  enact  that  the  clauses  of  it  with  respect 
to  the  matter  proposed  to  be  incorporated  in  the  word  or  words 
at  the  head  of  and  introductory  to  the  enactment  with  respect 
to  such  matter,  should  be  incorporated  with  the  special  Act,  and 
that  thereupon  all  the  clauses  and  provisions  of  the  Act  with  re- 
spect to  the  matter  so  incorporated,  should,  save  as  expressly 
varied  or  excepted  by  the  special  Act,  form  part  of  it,  and  that 
the  special  Act  should  be  construed  as  if  the  substance  of  such 
clauses  and  provisions  were  set  forth  with  reference  to  the 
matter  to  which  the  special  Act  relates. 

The  only  explanation  which  suggests  itself  is  that  the  Pro- 
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vincial  Legislature  followed  in  its  legislation  the  lines  of  the 
Railway  Clauses  Consolidation  Act  of  1845  (8  Viet.  ch.  20, 
Imp.)  ; hut  why  that  form  of  legislation  was  adopted  by  Parlia- 
ment I have  been  unable  to  discover. 

Inasmuch,  then,  as  the  clauses  of  the  general  Act  which  were 
incorporated  with  the  respondent’s  special  Act  were  provisions 
universally  or  generally  applicable  in  the  case  of  the  incorpora- 
tion of  railways,  it  would  seem  reasonable  that  when  any  changes 
in  them  which  were  deemed  necessary  or  desirable  were  made, 
the  amended  provisions  should  apply  to  and  be  incorporated  in 
the  special  Act  in  substitution  for  the  clauses  which  have  been 
incorporated,  but  until  the  amendment  of  the  Interpretation 
Act  in  1897,  there  was  nothing  to  effect  this  change  in  the 
special  Act  unless  it  was  provided  for  in  the  amending  Act. 

Applying  then  the  Interpretation  Act  to  the  respondent’s 
special  Act,  as  I think  it  should  be  applied,  the  reference  in  it 
to  the  general  Act  is  to  be  read  as  a reference  to  the  correspond- 
ing section  of  the  Act  of  1906,  and  I see  no  reason  why  that 
should  not  be  treated  as  having  been  done  before  the  inquiry, 
rendered  necessary  by  the  latter  part  of  sec.  5,  to  ascertain  if 
the  provisions  of  the  special  Act  are  inconsistent  with  those  of 
the  Act  of  1906,  is  entered  on;  and,  if  that  be  the  proper  view, 
there  is  no  inconsistency  between  the  Act  and  the  special  Act  as 
to  the  provisions  under  the  heading  “Actions  for  Damages”  in 
the  Act  of  1906,  as  ex  hypotliesi  sec.  223  is  incorporated  in  the 
respondent’s  special  Act. 

There  may  be  in  special  Acts  provisions  not  introduced  by  in- 
corporating provisions  of  general  Railway  Acts  with  which  some 
of  the  provisions  of  the  Act  of  1906  may  conflict,  and  it  may  well 
be,  I think,  that  the  introduction  into  sec.  5 of  its  concluding 
provision  was  designed  to  provide  that  in  such  cases,  but  in 
such  cases  only,  the  provisions  of  the  special  Act  should  over- 
ride the  provisions  of  the  Act  of  1906. 

Upon  the  whole  I am -of  opinion  that,  as  the  result  of  the  sub- 
sequent legislation  to  which  I have  referred,  the  provisions  of 
sec.  223  of  the  Act  of  1906  have  been  written  into  and  incorpor- 
ated with  the  special  Act,  in  substitution  for  the  provisions  of 
sec.  83  of  ch.  66  of  the  Consolidated  Statutes  of  Canada,  and  that 
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the  ruling  of  the  learned  Judge  was  erroneous;  and  it  follows 
that  the  appeal  must  be  allowed,  and  the  judgment  which  has 
been  entered  set  aside,  and  a new  trial  ordered. 

The  costs  of  the  last  trial  and  of  the  appeal  should  be  paid 
by  the  respondent. 

Maclaren  and  Magee,  JJ.A.,  concurred. 

TIodgins,  J.A. : — I am  unable,  with  great  respect,  to  agree 
with  the  conclusion  that  the  effect  of  the  Interpretation  Act  is 
to  replace  sec.  42  of  R.S.O.  1897,  ch.  207  (which  by  force  of  the 
former  was  substituted  for  the  indemnity  section  incorporated  in 
the  original  Act)  by  sec.  223  of  the  Railway  Act  of  1906. 

The  repeal  of  ch.  207,  R.S.O.  1897,  was  the  occasion  which 
brought  into  play  the  provision  of  the  Interpretation  Act,  as 
applied  to  this  case. 

But  in  the  same  Act  which  effected  the  repeal  there  is  a 
distinct  provision  as  to  a possible  clash  between  the  special  Act 
and  the  general  Act ; and  this  specific  reference  should,  I think, 
govern. 

Under  sec.  3,  the  Railway  Act  is  “incorporated  and  con- 
strued, as  one  Act,  with  the  special  Act,  ’ ’ and  the  special  Act  is 
defined  in  sec.  2,  sub-sec.  1,  as  any  Act  authorising  the  con- 
struction of  a railway  or  street  railway,  and  with  which  the 
Railway  Act  is  incorporated. 

I take  it  that  the  effect  of  these  two  provisions  is  to  amalga- 
mate each  special  Act  and  the  Railway  Act  into  one  Act,  and 
that  every  part  of  each  of  them  must  be  construed  as  if  it 
had  been  contained  in  one  Act:  per  Lord  Selborne,  L.C.,  in 
Canada  Southern  R.W.  Co.  v.  International  Bridge  Co.  (1883), 
8 App.  Cas.  723.  Very  properly,  therefore,  sec.  5 provides  that 
where  the  provisions  of  the  special  Act  and  the  provisions  of  the 
Railway  Act  are  inconsistent,  the  special  Act  prevails.  In  this 
view,  as  the  indemnity  sections  are  inconsistent,  that  one  which 
is  part  of  the  special  Act  overrides  the  other. 

If  the  Interpretation  Act  applies  at  all,  then  the  “substituted 
Act,  ’ ’ referred  to  in  it,  is  the  product  of  the  amalgamation  of 
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both  Acts;  and,  as  under  it  the  provision  in  the  special  Act 
governs,  the  result  is  the  same. 

I think  the  appeal  should  be  dismissed. 

Appeal  allowed ; Hodgins,  J.A.,  dissenting. 


[APPELLATE  DIVISION.] 

Town  of  Arnprior  v.  United  States  Fidelity  and  Guaranty 

Co. 

Insurance — Fidelity  Bond — Municipal  Tax  Collector — Defalcation — Action 
by  Municipal  Corporation — Application  for  Bond  and  Answers  to 
Questions — Incorporation  of,  in  New  Bond — Recitals — Estoppel — Con- 
ditions— Breach — Untrue  Statement  and  Promise — Materiality — Ap- 
pointment of  Auditors — Failure  to  Examine  Collector’s  Rolls — Munici- 
pal Act,  secs.  10,  299,  304  ( 1) — Embodiment  in  Bond  of  Application  and 
Answers — Sufficiency — Insurance  Act,  R.S.O.  1897,  ch.  203,  sec.  144 — 
Compliance  with. 

The  defendants,  by  a bond  dated  the  30th  May,  1905,  covering  the  period 
from  the  10th  June,  1905,  to  the  10th  June,  1906,  and  renewed  by 
annual  continuation  certificates  up  to  the  10th  June,  1911,  agreed  to 
guarantee  the  plaintiffs  to  the  amount  of  $5,000,  against  loss  through 
the  fraud  or  dishonesty  of  M.,  their  Chief  of  Police  and  Collector  of 
Taxes.  There  had  been  a similar  previous  bond  covering  the  period 
from  the  10th  June,  1904,  to  the  10th  June,  1905,  issued  upon  the  appli- 
cation of  M.  and  the  answers  of  the  then  Mayor  of  the  plaintiff  corpor- 
ation to  certain  questions,  stated  to  be  taken  as  the  basis  of  the  bond; 
but  no  new  application  was  made  by  M.  or  the  plaintiffs  for  the  bond 
of  the  30th  May,  1905,  upon  which  the  plaintiffs  now  sued,  and  which 
contained  a recital  that  they  had  delivered  to  the  defendants  a state- 
ment in  writing,  “which  statement  is  made  a part  hereof,”  and  that  the 
bond  was  given  “upon  the  faith  of  the  said  statement  as  aforesaid  by 
the  employer,  which  the  employer  warrants  to  be  true:” — 

Held,  that  the  plaintiffs  were  estopped  from  setting  up  that  the  applica- 
tion and  answers  given  in  1904  were  not  the  application  and  answers 
upon  which  the  bond  sued  on  was  based. 

During  the  years  1908  and  1909  M.  collected  upwards  of  $11,000  more 
than  he  paid  over  to  the  plaintiffs’  treasurer.  The  plaintiffs  appointed 
auditors  annually,  but  the  auditors  did  not  examine  the  collector’s 
rolls,  although  in  the  document  of  the  10th  June,  1904,  the  answer 
to  the  question,  “What  means  will  you  use  to  ascertain  whether  his  ac- 
counts are  correct?  was,  “Auditors  examine  rolls  and  his  vouchers  from 
Treasurer,  yearly.”  Each  year,  upon  the  granting  of  the  renewal  or 
continuation  certificate,  the  Mayor  or  Clerk  signed  a statement  to  the 
effect  that  M.’s  books  and  accounts  had  been  examined  and  found  cor- 
rect. The  town  council  did  not  give  the  auditors  any  directions;  they 
simply  appointed  them  auditors  for  the  municipality,  with  such  duties 
“as  are  defined  by  statute.”  See  the  Municipal  Act,  1903,  secs.  299, 
304(1):  — 
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Held,  that  it  was  the  duty  of  the  plaintiffs’  council,  under  sec.  10  of  the 
Act,  to  see  that  the  auditors  duly  performed  the  duties  of  their  office; 
the  council  had  not  fulfilled  their  duty  by  simply  passing  the  statutory 
by-law  naming  the  auditors. 

Held,  also,  that,  by  acquiescing  in  and  confirming  the  report  of  the  audi- 
tors, which  shewed  that  they  had  not  examined  the  collector’s  rolls,  the 
plaintiffs  violated  the  promise  given  by  the  Mayor  on  their  behalf,  in 
the  answers  that  preceded  and  formed  the  basis  of  the  bond ; and  the 
representations  subsequently  made  by  the  Mayor  and  Clerk,  in  the  state- 
ments upon  which  the  annual  renewals  were  made,  were  untrue;  and 
these  were  all  material  to  the  risk,  and  directly  contributed  to  the 
defalcation  of  M. 

Held , also,  that  the  answers  of  the  Mayor  were  sufficiently  embodied  in 
the  bond  to  comply  with  the  provisions  of  the  Ontario  Insurance  Act, 
R.S.O.  1897,  ch.  203,  sec.  144. 

Hay  V.  Employers’  Liability  Assurance  Corporation  (1905),  6 O.W.R.  459, 
Venner  V.  Sun  Life  Insurance  Co.  (1890),  17  S.C.R.  394,  and  Jordan  v. 
Provincial  Provident  Institution  (1898),  28  S.C.R.  554,  followed. 

Village  of  London  West  v.  London  Guarantee  and  Accident  Co.  (1895),  26 
O.R.  520,  not  followed. 

Per  Hodgins,  J.A. : — The  condition  relied  upon  was  literally  set  out  in 
full  in  the  bond  itself,  in  the  words,  “If  the  employers’  written  state- 
ment hereinbefore  referred  to  shall  be  found  in  any  respect  untrue,  this 
bond  shall  be  void,”  although  the  particular  false  statement  was  not 
identified,  and  must  be  proved;  and  this  was  really  the  basis  of  the 
decisions  in  the  Venner  and  Jordan  cases. 

Per  Meredith,  C.J.O.,  and  Hodgins,  J.A.,  remarks  upon  the  difficulties 
occasioned  by  the  absence  from  those  cases  of  any  mention  of  the  differ- 
ences between  the  Dominion  and  Provincial  statutes;  and,  per  Hodgins, 
J.A.,  that  the  latter  case  w7as  also  rendered  obscure  by  the  assumption 
that  the  terms  of  the  contract  and  conditions  modifying  its  effect  were 
necessarily  one  and  the  same  thing — referring  to  Youlden  v.  London 
Guarantee  and  Accident  Go.  (1913),  28  O.L.R.  161. 

Per  Meredith,  C.J.O.,  discussion  of  the  meaning  of  sec.  144(2)  of  R.S.O. 
1897,  ch.  203;  reference  to  previous  Ontario  statutes  and  to  the  pro- 
visions of  the  Dominion  Insurance  Acts;  and  review  of  the  authorities. 
This  Court  was  bound  by  the  decision  of  the  Supreme  Court  of  Canada 
in  the  Jordan  case,  and  of  the  Court  of  Appeal  in  the  Hay  case,  to  treat 
the  London  West  case  as  wrongly  decided;  were  this  Court  not  so  bound, 
the  conclusion  in  this  case  should  be  the  same  as  in  that. 

Held , therefore,  reversing  the  judgment  of  Britton,  J.,  that  the  plain- 
tiffs were  not  entitled  to  recover  upon  the  bond. 

Action  upon  a guarantee  or  fidelity  bond,  tried  before  Brit- 
ton, J.,  without  a jury,  at  Ottawa. 

W.  M.  Douglas , K.C.,  and  J.  E.  Thompson,  for  the  plain- 
tiffs. 

G.  H.  Watson,  K.C.,  and  R.  J.  Slattery,  for  the  defendants. 

June  11,  1913.  Britton,  J. : — This  action  is  brought  to  re- 
cover $5,000  upon  what  is  called  a fidelity  bond,  made  by  the 
defendant  company,  dated  the  30th  May,  1905,  by  which  the  de- 
fendants agreed,  subject  to  certain  conditions  and  stipulations 
in  the  said  bond,  to  make  good  and  reimburse  to  the  plaintiffs 
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all  and  any  pecuniary  loss  sustained  by  the  plaintiffs,  of  moneys, 
securities,  or  other  personal  property  in  the  possession  of  one 
John  Mattson,  Chief  of  Police  and  Tax  Collector  of  the  plain- 
tiffs, by  any  act  of  fraud  or  dishonesty  on  his  part  in  the  dis- 
charge of  his  duties  as  Chief  of  Police  or  Tax  Collector. 

The  bond  contains  a great  many  conditions,  and  the  breach 
of  these  is  put  forward  by  the  defendants  in  their  statement  of 
defence  as  relieving  them  from  any  liability  under  their  bond. 

On  or  about  the  19th  day  of  May,  1904,  Mattson  made  an 
application  in  writing  to  the  defendants  for  a bond,  as  an  officer 
of  the  plaintiff  corporation.  The  then  Mayor  of  Arnprior,  at 
the  request  of  the  defendants,  sent  to  them  a statement  dated 
the  10th  day  of  June,  1904,  agreeing  to  be  bound  by  the  state- 
ments and  answers  to  questions  therein,  and  agreed  that  the 
answers  to  the  questions  submitted  in  that  statement  were  to  be 
taken  as  conditions  precedent  and  as  the  basis  of  the  bond  ap- 
plied for  or  any  renewal  or  continuation  thereof  or  any  other 
bond  substituted  in  place  thereof. 

A bond  was  issued  by  the  defendants  in  favour  of  the  plain- 
tiffs dated  the  16th  June,  1904,  for  $5,000. 

On  the  30th  May,  1905,  a new  bond  for  the  same  amount  was 
made  by  the  defendants  in  favour  of  the  plaintiffs;  and  the  de- 
fendants contend  that  all  the  statements  which  were  the  founda- 
tion of  the  first  bond  continued  as  the  foundation  and  basis  of 
the  bond  last-mentioned.  There  was  no  application  in  writing 
by  either  Mattson  or  the  plaintiffs  for  the  new  bond;  no  repre- 
sentations of  any  kind  by  them.  If  any  were  made  by  Mattson, 
they  were  made  without  the  knowledge  and  consent  of  the  plain- 
tiffs. No  continuation  notice  was  sent  by  the  defendants  to  the 
plaintiffs  at  or  about  the  time  of  expiry  of  the  first  bond. 

The  liability  on  the  last  bond — the  one  sued  upon — was  from 
the  10th  June,  1905,  to  the  10th  June,  1906,  subject  to  continu- 
ance or  renewal.  It  was  continued  by  certificate  of  the  28th 
May,  1906,  to  the  10th  June,  1907,  and  by  certificate  of  the  11th 
July,  1907,  to  the  1st  June,  1908.  (This  was  a mere  clerical 
error,  stating  the  1st  instead  of  the  10th).  It  was  further  con- 
tinued on  the  10th  June,  1908,  to  the  10th  June,  1909,  and  by 
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certificate  of  the  4th  June,  1909,  to  the  10th  June,  1910,  and  by 
certificate  of  the  14th  June,  1910,  to  the  10th  June,  1911. 

During  the  currency  of  the  bond  and  between  the  10th 
June,  1910,  and  the  10th  June,  1911,  suspicion  was  directed 
towards  Mattson  that  he  was  not  acting  honestly  as  Collector. 
A special  audit  was  ordered,  and  investigation  followed,  with 
the  result  that  Mattson  was  found  to  have  fraudulently  appro- 
priated to  his  own  use  money  of  the  plaintiffs.  He  embezzled : — 

In  1908  $3,941.12 

In  1909  7,521.61 
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$11,462.73 

Upon  the  rolls  of  1907  he  had  overpaid  the 

Treasurer  216.18 


Leaving  $11,246.55 

as  the  amount  of  the  total  deficit. 

The  defendants  deny  liability,  by  reason  of  certain  statements 
in  the  writing  of  the  10th  June,  1904,  and  upon  many  other 
grounds. 

There  is  no  doubt  about  Mattson’s  embezzlement.  He 
pleaded  guilty  on  a trial  for  larcency,  and  was  sentenced  to 
twelve  months  in  gaol.  He  was  called  by  the  defendants  at  the 
trial  of  this  case,  and  gave  evidence  establishing  his  theft  of 
the  money. 

The  plaintiffs  deny  the  right  of  the  defendants  to  set  up  as 
any  defence  in  this  action  the  written  statement  mentioned. 
It  was  made  for  the  purpose  of  getting  a bond  in  1904.  It  served 
its  purpose.  The  bond  was  issued.  There  was  liability  under 
it  for  a year.  At  the  end  of  the  year,  liability  was  not  continued, 
but  was  terminated  by  the  defendants. 

On  the  30th  May,  1905,  the  defendants,  upon  being  paid  the 
premium  for  another  year,  executed  and  issued  the  new  bond 
above-mentioned.  This  bond,  by  continuation  certificates,  was 
kept  in  force  until  the  10th  June,  1911. 

In  each  year  after  1905,  except  one,  the  defendants  made  in- 
quiry of  the  plaintiffs,  and  received  a satisfactory  report  of 
Mattson’s  conduct. 
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With  a good  deal  of  hesitation,  I come  to  the  conclusion  that 
the  written  statement  of  the  10th  June,  1904,  upon  which  the 
bond  of  the  16th  June,  1904,  was  issued,  can  be  invoked  as  part 
of  the  contract  represented  by  the  bond  of  the  30th  May,  1905. 
The  statement  is  the  only  one  in  writing  from  the  plaintiffs  held 
by  the  defendants.  The  recital  that  the  plaintiffs  had  delivered 
a statement  in  writing,  etc.,  was  true,  and  the  defendants  state 
that  they  made  this  statement  a part  of  the  bond.  I must 
assume  that  the  statement  of  the  Mayor,  at  the  time  it  was  made, 
was  authorised  by  the  plaintiffs,  and  that  the  plaintiffs,  by 
accepting  the  bond — with  that  recital  as  stated,  and  with  the 
condition  in  the  body  of  the  bond  that  “if  the  employer’s  writ- 
ten statement  hereinbefore  referred  to  shall  be  found  in  any 
respect  to  be  untrue  this  bond  shall  be  void” — must  be  bound 
by  the  statement. 

The  statement  itself  contains  the  following:  “It  is  agreed 
that  the  above  answers  are  to  be  taken  as  conditions  precedent 
and  as  the  basis  of  the  above  bond  applied  for,  or  any  renewal 
or  continuation  of  the  same  that  may  be  issued  by  the  United 
States  Fidelity  and  Guaranty  Company  to  the  undersigned  upon 
the  person  above  named.” 

My  conclusion  is  that  the  present  bond  is  a renewal  of  the 
original  insurance.  There  is  much  to  be  said  against  that  view. 
The  bond  itself  in  express  terms  makes  the  new  bond  a new  con- 
tract. It  states,  beginning  at  line  100:  “The  company,  upon  the 
execution  of  this  bond,  shall  not  thereafter  be  responsible  to  the 
employer  under  any  bond  previously  issued  to  the  employer  on 
behalf  of  the  said  employee;  and,  upon  the  issuance  of  any 
bond  subsequent  hereto  upon  said  employee  in  favour  of  said 
employer,  all  responsibility  hereunder  shall  cease  and  determine, 
it  being  mutually  understood  that  it  is  the  intention  of  this  pro- 
vision that  but  one  (the  last)  bond  shall  be  in  force  at  one  time, 
unless  otherwise  stipulated  between  the  employer  and  the  com- 
pany.” 

The  former  bond  could  have  been  continued,  as  the  last  one 
was.  The  company  has  a form  of  continuation  or  renewal  certi- 
ficate. It  was  argued  that  the  statement  was  only  part  and 
parcel  of  the  contract  which  expired  in  one  year,  and  which  was 


XXX.] 


ONTARIO  LAW  REPORTS. 


623 


not  renewed  within  the  meaning  of  the  contract;  as  to  which 
“renewal”  or  “continuation”  has  a definite  meaning;  but  it 
expired;  and  as  to  the  new  bond  the  company  did  not  ask  for 
a new  statement  or  report  of  any  kind. 

It  is  somewhat  anomalous  that  the  company  can  allow  the 
bond  to  expire,  and  keep  a statement  on  foot  as  the  basis  of  a 
new  bond.  I come  to  the  conclusion  that  the  defendants  can  do 
this,  only  because  of  the  want  of  care  on  the  plaintiffs’  part 
in  not  making  inquiry  as  to  the  written  statement  mentioned  in 
the  bond. 

The  plaintiffs  are  not  bound  by  any  alleged  warranty  of  the 
truth  of  the  statement.  The  plaintiffs  did  not  execute  the  bond : 
the  employee  did. 

Such  a statement  as  the  defendants  invoke  might  be  true 
when  made  and  untrue  at  the  expiration  of  the  first  year,  so  that 
a new  statement  in  the  same  words  could  not  be  given.  The  de- 
fendants are  getting  the  benefit  of  the  falsity  of  a statement,  if 
it  was  false,  made  in  1904,  by  making  that  statement  do  the 
double  duty  of  being  the  foundation  of  a bond  in  that  year  and 
of  another  one  in  substitution  in  1905,  without  the  plaintiffs 
asking  for  such  substituted  bond. 

In  the  case  of  Youlden  v.  London  Guarantee  and  Accident 
Co.  (1913),  28  O.L.R.  161,  it  was  held  that  a renewal  receipt, 
even  after  the  lapse  of  a policy,  was  not  a new  unconditional 
insurance,  but  that  it  carried  on  the  old  contract  in  its  entirety. 
That  differs  from  the  present  case  in  this  respect : the  old  bond 
was  not  carried  on;  the  new  bond  alone  is  recognised  both  by 
the  plaintiffs  and  defendants. 

In  Liverpool  and  London  and  Globe  Insurance  Go.  v.  Agri- 
cultural Savings  and  Loan  Co.  (1903),  33  S.C.R.  94,  it  was  held 
that  a renewal  was  not  a new  contract  of  insurance.  That  is 
the  converse  of  the  present  case. 

I am  of  opinion  that  the  old  statement  for  the  former  bond 
can  be  read  into  the  new  contract  and  as  the  foundation  of  the 
bond  sued  upon. 

Counsel  for  the  plaintiffs  submitted  that,  under  R.S.O.  1897, 
ch.  203,  sec.  144,  sub-sec.  2,  the  defendants  could  not  rely  upon 
the  falsity  of  any  statement  in  the  writing  mentioned;  as  the 
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bond  did  not,  in  providing  for  the  voiding  of  it,  limit  the  untrue 
statement  of  those  that  are  material  to  the  risk. 

In  so  far  as  the  defendants  rely  upon  any  misstatement  in 
the  application,  that  objection  is  supported  by  Village  of  London 
West  v.  London  Guarantee  and  Accident  Co.  (1895),  26  O.R. 
520;  but  the  main  reliance  of  the  defendants  is  upon  the  mis- 
statements in  the  writing  itself,  not  the  application.  This  is 
set  out  in  the  body  of  the  bond.  Having  regard  to  Jordan  v. 
Provincial  Provident  Institution  (1898),  28  S.C.R.  554,  and  to 
Venner  v.  Sun  Life  Insurance  Co.  (1890),  17  S.C.R.  394,  I do 
not  decide  nor  do  I give  effect  to  the  plaintiffs’  contention  in 
this  action  upon  that  point. 

In  the  case  of  McDonald  v.  London  Guarantee  and  Accident 
Co.  (1911),  2 O.W.N.  1455,  the  recited  statement  in  writing  de- 
livered by  the  employer  expressly  stipulated  that  the  statements 
therein  were  to  be  limited  to  such  statements  as  were  material. 

The  case  of  Hay  v.  Employers’  Liability  Assurance  Corpora- 
tion (1905),  6 O.W.R.  459,  decides,  upon  the  authority  of  Ven- 
ner v.  Sun  Life  Insurance  Co.,  17  S.C.R.  394,  and  Jordan  v.  Pro- 
vincial Provident  Institution,  28  S.C.R.  554,  that,  as  the  ques- 
tion of  materiality  in  the  answers  or  statement  in  writing  is  for 
the  Judge  or  jury,  it  is  unnecessary  to  set  out  in  the  policy  in 
full  the  misstatements  relied  upon  or  to  allege  their  materiality. 
I am  bound  by  this. 

Also  see  Elgin  Loan  and  Savings  Co.  v.  London  Guarantee 
and  Accident  Co.  (1906),  11  O.L.R.  330. 

The  defendants  apparently  rely  most  strongly  upon  the 
statement  of  the  Mayor  in  the  writing  referred  to,  as  it  appears 
in  the  answers  to  questions  11  and  12  on  that  paper. 

These  are: — 

Q.  11.  To  whom  and  how  frequently  will  he  account  for  the 
handling  of  funds  and  securities?  A.  He  accounts  to  Treasurer 
daily,  or  when  he  has  collected  funds. 

The  answer  was  merely  a statement  of  the  Collector’s  duty. 
That  wms  true  until  the  Collector  failed  to  do  his  duty,  and 
appropriated  money  he  ought  to  have  paid  to  the  Treasurer.  It 
was  to  prevent  loss  in  case  the  Collector  failed  to  do  his  duty 
that  the  guaranty  bond  was  secured. 
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Q.  12.  What  means  will  you  use  to — (a)  ascertain  whether 
his  accounts  are  correct?  (b)  How  frequently  will  they  be  ex- 
amined? A.  (a)  Auditors  examine  rolls  and  his  vouchers  from 
Treasurer  yearly,  (b)  Yearly. 

I am  of  opinion  that  these  answers  do  not  mean  more,  and 
that  they  were  not  intended  to  mean  more,  than  that  the  Muni- 
cipal Act  requires  a yearly  audit,  and  that  there  would  be  such 
an  audit:  the  Act  would  be  complied  with. 

Section  295  of  the  Consolidated  Municipal  Act,  1903,  pro- 
vides for  the  appointment  of  a Collector  or  Collectors ; and  sub- 
sec. 3 of  that  section  provides  that  the  council  may  prescribe 
regulations  for  governing  them  in  the  performance  of  their 
duty.  There  is  no  regulation  governing  them  prescribed  by 
statute,  and  the  matter  is  left  to  the  fair  and  reasonable  dis- 
cretion of  the  council. 

The  plaintiffs’  council,  on  the  4th  October,  1893,  passed  a 
by-law  requiring  all  municipal  taxes  to  be  paid  on  or  before 
the  14th  day  of  December  in  each  year.  This  by-law  was  am- 
ended, in  a manner  not  material  in  this  action,  by  a by-law  dated 
the  6th  October,  1899. 

Under  the  by-law  of  1893,  five  per  cent,  had  to  be  added  to 
these  unpaid  taxes.  To  have  that  done,  and  to  enable  the 
Treasurer  to  make  the  return  required  of  him,  the  Collector  was 
obliged  to  make  a return  to  the  Treasurer  of  all  persons  who  had 
paid  taxes  on  or  before  the  14th  day  of  December,  and  at  the 
same  time  he  was  required  to  pay  to  the  Treasurer  the  amount 
of  taxes  so  paid. 

Section  292  provides  that  the  Treasurer  shall,  after  the  14th 
December  and  on  or  before  the  20th  December,  prepare  and 
transmit  to  the  Clerk  of  the  municipality  a list  of  all  persons 
who  have  not  paid  their  taxes  on  or  before  the  14th  day  of 
December.  This  necessitates  the  examination  of  the  Collector’s 
roll  for  each  year,  down  to  the  14th  December;  and  apparently 
no  statutory  duty  is  put  upon  the  Treasurer  to  examine  the  Col- 
lector’s rolls  other  than  to  that  date. 

Section  299  provides  for  the  appointment  of  two  auditors  by 
the  council  of  each  municipality. 

'Section  304  defines  the  duties  of  these  auditors.  They  shall 
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examine  and  report  upon  all  accounts  affecting  the  corporation 
or  relating  to  any  matter  under  its  control  or  within  its  juris- 
diction for  the  year  ending  the  31st  December,  preceding  their 
appointment. 

The  Treasurer  of  the  Town  of  Arnprior  was  a salaried  officer, 
who  also  gave  security  to  the  plaintiffs  by  a bond  of  these  defen- 
dants for  the  due  performance  of  the  duties  of  his  office. 

Section  290  prescribes  the  duties  of  the  Treasurer,  and  sec. 
291  states  what  books  the  Treasurer  is  to  keep.  He  must  keep  a 
cash-book  and  journal;  and  in  entering  receipts  of  money  in 
the  cash-book  it  would  seem  to  be  sufficient  to  enter  amount  of 
money  received  from  Collector  without  stating  the  persons  from 
whom  the  Collector  received  it,  or  on  account  of  the  taxes  of 
any  person.  He  should  enter  the  date  of  payment  of  any  tax 
money  to  him  by  the  Collector. 

After  the  roll  gets  back  to  the  Collector,  with  the  percent- 
age added  for  collection,  there  is  no  statutory  provision  for  any 
inspection  of  it. 

Mattson  saw  his  opportunity,  and  began  to  appropriate  the 
money  received  by  him  from  the  taxes  unpaid  on  the  15th  De- 
cember, 1908,  and  unpaid  on  the  roll  on  the  15th  December, 
1909. 

In  interpreting  the  answer  of  the  Mayor  it  should  be  remem- 
bered that  the  plaintiffs  are  a municipal  corporation.  Their 
work  is  done  as  prescribed  by  statute,  and  as  to  which  the  de- 
fendants know  as  much  as  the  plaintiffs.  They  are  presumed  to 
know  the  law.  The  answers  were  given  in  perfect  good  faith. 

I am  able  to  find,  upon  the  evidence,  that  there  was  no 
fraud  or  concealment  of  any  kind,  nor  was  there  any  wilful  mis- 
statement on  the  part  of  the  Mayor,  Treasurer,  or  Clerk,  or  any 
officer  of  the  plaintiff  corporation,  in  obtaining  the  bond  in 
question.  I am  of  opinion  that  the  answers  of  the  Mayor — 
the  statements  in  writing — are  true  in  the  way  the  Mayor  under- 
stood the  questions  and  in  the  way  he  wished  the  defendants  to 
understand  them,  and  in  the  way  the  defendants  did  under- 
stand them. 

It  is  alleged  by  the  defendants  that  Mattson  was  in  debt  to 
the  plaintiffs  in  June,  1904,  and  that  the  plaintiffs  were  aware 
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of  it  or  should  have  been  aware  of  it,  and  that  Mattson  was  in 
debt  to  the  plaintiff  corporation  every  year  during  the  continu- 
ation of  the  bond,  and  that  the  plaintiff  corporation  had  know- 
ledge of  that  condition  of  affairs. 

There  is  no  proof  of  any  such  indebtedness  for  the  year  1907 
or  any  year  prior  to  that ; and  the  plaintiff  corporation  had  no 
knowledge  of  any  such  indebtedness,  if  any  existed,  in  or  prior 
to  the  year  1907. 

I find  against  the  defendants  upon  the  11th,  12th,  and  13th 
paragraphs  of  the  statement  of  defence.  These  have  reference 
to  the  notice  by  the  plaintiffs  to  the  defendants  of  Mattson’s  de- 
fault, and  to  the  want  of  compliance  by  the  plaintiffs  with  the 
conditions  as  to  proof  of  loss.  These  conditions  were  reason- 
ably complied  with. 

The  defendants  say  that,  in  the  statement  made  in  the  appli- 
cation by  Mattson  for  the  issue  of  the  bond,  the  answers  to  the 
questions  of  the  defendants  by  the  plaintiffs  therein,  and  the 
statements  by  the  plaintiffs  to  the  defendants  mentioned  be- 
fore, were  all  untrue.  I am  of  opinion  that  many  of  the  state- 
ments were  immaterial,  and  that  all  of  them  were  substantially 
true. 

Going  back  to  the  statement  of  the  10th  June,  there  are 
seventeen  questions,  exclusive  of  some  subdivisions.  In  what  I 
have  said,  I have  dealt  with  questions  11  and  12.  No  argument 
can  successfully  be  made  in  favour  of  the  defendants  upon  the 
answers  to  1,  2,  3,  4,  5,  8,  9,  10,  and  17.  This  leaves  6,  7,  13, 
14,  15,  and  16  to  be  considered. 

Question  6 (a)  : What  will  be  the  title  of  applicant’s  posi- 
tion? (5)  Explain  fully  his  duties  in  connection  therewith. 

Answer:  ( a ) Chief  of  Police  and  Collector  of  Taxes.  (5)  To 
collect  all  taxes. 

The  answers  are  perfectly  true ; but  the  defendants  say  that 
additional  duties  being  placed  upon  the  Collector  voids  the 
bond.  The  alleged  additional  duties  were  the  collection  of  license 
fees  and  water  rates  and  fines,  and  acting  as  Sanitary  Inspector. 

There  is  no  evidence  of  his  collection  of  any  fine  or  license 
fee  nor  of  his  being  authorised  by  the  plaintiffs  to  make  such 
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collections.  If  lie  did,  lie  acted  without  authority  from  the 
plaintiffs,  at  the  instance  of  the  person  liable. 

“Sanitary  Inspector”  is  not  a distinct  office.  It  was  some- 
thing fairly  within  the  duty  of  Mattson,  as  Chief  of  Police,  to 
look  after  on  his  rounds. 

There  is  no  evidence  that  he  acted  as  Collector  of  Water 
Rates;  and,  if  he  did  so  act,  there  was  no  shortage  in  his  water 
account.  Although  Mattson  was  called,  he  said  nothing  about 
making  up  shortage,  if  any,  on  water  rates  by  payment  out  of 
tax  money. 

Question  7 (a)  : If  the  duties  embrace  the  custody  of  cash, 
state  largest  amount  likely  to  be  in  his  custody  at  any  one  time ; 
( b ) and  the  average  amount  of  daily  handlings.  Answer:  (a) 
$2,000.  ( b ) $100  to  $500. 

It  was  stated  by  Mattson  that  on  occasions  when  the  heaviest 
taxes  were  paid,  and  paid  by  cheque,  there  was  as  much  at  one 
time  as  $8,000 — 'including  cheques — in  his  hands.  Even  if  Matt- 
son did  have  $8,000  in  cash  and  cheques  in  his  possession  at  one 
time,  it  was  an  exceptional  thing — a thing  not  in  the  ordinary 
course  likely  to  occur.  The  Mayor  was  only  speaking  of  what 
was  likely.  Mattson  stated  in  his  signed  application  of  the 
19th  May,  1904 — which  the  defendants  put  in  as  evidence — 
that  the  total  amount  handled  by  him  during  the  year  would  be 
$18,000  or  $19,000,  and  the  largest  amount  apt  to  be  under  his 
control  at  any  one  time  would  be  $1,000.  Taking  the  largest 
amount  for  the  whole  year  at  $19,000,  and  allowing  say  a hun- 
dred days  for  collection,  the  average  would  be  only  $190  a day; 
much  less  than  the  maximum  amount  mentioned  in  the  state- 
ment of  the  Mayor. 

I find  that  the  answers  to  question  7 are  substantially  true. 

It  was  not  shewn  that  the  answers  to  questions  13,  14,  15,  and 
16  were  not  true.  The  onus  was  upon  the  defendants  to  shew 
the  falsity  if  the  answers  were  false. 

No  evidence  was  given  to  shew  that  there  was  any  default  or 
indebtedness  prior  to  that  of  1908. 

I find  that  the  defendants  were  duly  notified  in  writing  of 
Mattson’s  default,  and  that  the  defendants  were  furnished  with 
proofs  of  their  loss. 
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I further  find  that  the  defendants  requested  that  Mattson  be 
prosecuted  for  his  theft  or  embezzlement,  and  that,  as  stated  be- 
fore, he  was  prosecuted  and  found  guilty. 

There  will  be  judgment  for  the  plaintiffs  for  $5,000,  with 
interest  thereon  from  the  20th  day  of  June,  1911,  at  five  per 
cent,  per  annum;  with  costs. 

The  defendants  appealed  from  the  judgment  of  Britton  J. 
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October  7,  1913.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

G.  H.  Watson,  K.C.,  and  U.  J.  Slattery,  for  the  appellants, 
contended  that  the  respondents  did  not  perform  their  duty  of 
examining  and  auditing  the  Collector’s  books  and  rolls  during 
the  period  of  the  bond,  and  that  was  a complete  answer  to  the 
claim  on  the  bond.  Sections  290,  291,  and  292  of  the  Municipal 
Act,  1903,  3 Edw.  VII.  ch.  19,  define  the  duties  of  a municipal 
treasurer;  and  secs.  299  ,( 1 ) and  304,  prescribing  the  duties  of 
auditors,  are  applicable,  the  respondents  having  passed  a by- 
law to  the  effect  that  returns  should  be  made  by  the  14th  Dec- 
ember of  each  year.  The  answers  of  the  Mayor  to  many  of  the 
questions  contained  in  the  application  for  the  bond  were  un- 
true; they  were  in  regard  to  matters  material  to  the  risk;  and 
the  contract  based  on  the  application  is  void.  The  Collector  was 
assigned  to  other  duties  than  those  stated  in  the  answers. 

W.  M.  Douglas,  K.C.,  and  J.  E.  Thompson,  for  the  plaintiffs, 
the  respondents,  contended  that  there  was  a binding  contract 
between  the  parties.  The  municipal  council,  having  performed 
their  statutory  duty  by  appointing  auditors,  had  a right  to  as- 
sume that  the  auditors  had  examined  the  books,  and  performed 
all  their  statutory  duties.  The  first  written  application  brought 
the  first  bond  or  policy;  if  the  policy  was  determined,  the  ap- 
plication was  determined  with  it.  By  the  express  terms  of  the 
contract,  the  bond  expired  at  the  end  of  a year.  The  bond  was 
not  renewed ; a new  bond  was  issued  or  a new  contract  formed, 
based  upon  an  oral  application ; and  the  appellants  could  not  in- 
voke the  answers  contained  in  the  former  application.  The  an- 
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swers  of  the  Mayor  were  not  embodied  in  the  bond  now  in  ques- 
tion sufficiently  to  comply  with  the  provisions  of  the  Ontario 
Insurance  Corporations  Act,  55  Viet.  ch.  39,  sec.  33 ; R.S.O. 
1897,  ch.  203,  sec.  144:  Tillage  of  London  West  v.  London  Guar- 
antee and  Accident  Co.,  26  O.R.  520.  Reference  to  and  discus- 
sion of  Tenner  v.  Sun  Life  Insurance  Co..  17  S.C.R.  394;  Jordan 
v.  Provincial  Provident  Institution,  28  S.C.R.  554,  557 ; Hay  v. 
Employers’  Liability  Assurance  Corporation  (1905),  6 O.W.R. 
459. 

Watson,  in  reply,  relied  upon  the  three  cases  last  cited,  and 
upon  the  provisions  of  the  bond  itself. 


February  23,  1914.  Maclaren,  J.A. : — The  defendants  ap- 
peal from  a judgment  of  Britton,  J.,  in  favour  of  the  plaintiffs 
for  $5,000,  on  a bond  for  that  amount,  by  which  the  defendant 
company  agreed  to  guarantee  the  plaintiff  corporation  against 
loss  through  the  fraud  or  dishonesty  of  one  Mattson,  the  Chief 
of  Police  and  Tax  Collector  of  the  Town  of  Arnprior. 

The  bond  sued  upon  was  dated  the  30th  May,  1905,  and 
covered  the  period  from  the  10th  June,  1905,  to  the  10th  June, 
1906,  subject  to  continuance  or  renewal.  It  was  renewed  by  an- 
nual continuation  certificates  up  to  the  10th  June,  1911. 

There  had  been  a similar  previous  bond,  dated  the  16th 
June,  1904,  covering  the  period  from  the  10th  June,  1904,  to  the 
10th  June,  1905,  issued  upon  the  application  of  Mattson,  and  the 
answers  by  the  then  Mayor  of  Arnprior  to  certain  questions ; the 
said  answers  being  stated  to  be  taken  as  the  basis  of  the  bond 
applied  for  by  Mattson,  and  being  dated  the  10th  June,  1904. 
No  new  application  was  made  by  either  Mattson  or  the  town 
corporation  for  the  new  bond  of  the  30th  May,  1905;  but,  on 
account  of  the  renewal  or  continuation  certificate  not  having 
been  received  from  the  head  office  at  Baltimore,  the  general 
agent  at  Toronto  issued,  instead,  the  new  bond  in  the  same  terms 
as  that  of  the  expiring  one. 

It  was  contended  on  behalf  of  the  town  corporation,  both  at 
the  trial  and  before  us,  that  the  defendants  could  not  invoke  for 
any  purpose  the  answers  given  in  1904,  on  which  the  first  bond 
purported  to  be  based. 
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This  position  however,  I consider  to  be  untenable.  The  bond 
on  which  the  plaintiffs  bring  their  action,  and  on  which  they  base 
their  claim,  contains  a recital  that  they  have  delivered  to  the  de- 
fendants “a  statement  in  writing  setting  forth  the  nature  and 
character  of  the  office  or  position  to  which  the  employee  has 
been  elected  or  appointed,  the  nature  and  character  of  his  dut- 
ies and  responsibilities,  and  the  safeguards  and  checks  to  be 
used  upon  the  employee  in  the  duties  of  his  said  office  or  posi- 
tion, and  other  matters,  which  statement  is  made  a part  hereof.  ’ ’ 
It  is  also  therein  stated  that  “it  is  hereby  agreed  and  declared” 
that  the  bond  is  given  “upon  the  faith  of  the  said  statement  as 
aforesaid  by  the  employer,  which  the  employer  warrants  to  be 
true.”  The  only  statement  which  the  town  corporation  had 
given  to  the  company  was  that  of  the  10th  June,  1904;  and,  the 
corporation  having  accepted  and  retained  in  their  possession  the 
second  bond,  containing  the  statements  above  quoted,  and  hav- 
ing paid  the  premium  therefor  and  the  subsequent  annual  pre- 
miums, and  having  accepted  and  retained  the  bond  and  the  an- 
nual continuation  certificates,  which  are  expressly  declared  to 
be  “subject  to  all  the  covenants  and  conditions  of  the  said  origi- 
nal bond  heretofore  issued,”  and  having  brought  their  present 
action  upon  the  bond  of  1905  and  the  annual  continuation  cer- 
tificates, they  cannot  now  be  heard  to  dispute  the  facts  so  plainly 
stated'  in  the  bond ; and  they  are,  in  my  opinion,  clearly  es- 
topped from  now  setting  up  such  an  objection. 

In  submitting  to  the  plaintiff  corporation  the  questions  re- 
garding Mattson  and  his  position  and  duties,  the  defendant  com- 
pany expressly  stated  that  the  answers  would  be  taken  as  the 
basis  of  the  bond,  and  at  the  foot  of  the  answers  the  Mayor  in  his 
4 4 official  capacity,  ’ ’ declared  that  it  was  agreed  that  the  answers 
were  to  be  taken  ‘ ‘ as  conditions  precedent  and  as  the  basis  of  the 
bond.” 

Assuming  that  the  answers  and  statement  of  the  Mayor  of 
the  10th  June,  1904,  are  the  statements  referred  to  in  the  bond 
sued  upon,  it  remains  to  be  seen  whether  the  plaintiffs,  under  the 
terms  of  the  bond  and  the  facts  disclosed  by  the  documents  and 
the  testimony,  are  entitled  to  recover. 

It  appears  that  there  was  no  default  on  the  part  of  Mattson 
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during  the  first  four  years  (1904  to  1907)  covered  by  the  bonds 
of  the  defendant  company.  During  the  year  from  the  10th  June, 
1910,  to  the  9th  June,  1911,  suspicion  was  aroused,  and  a special 
audit  and  investigation  revealed  the  fact  that  he  had  during 
the  years  1908  and  1909  collected  over  $11,000  more  than  he 
had  paid  over  to  the  Treasurer  of  the  town.  Counsel  for  the 
company  did  not  before  us  question  the  fact  that  the  defalcation 
amounted  to  more  than  the  face  of  the  bond;  and  that,  if  there 
was  any  liability  at  all,  it  would  amount  to  $5,000,  for  which 
judgment  was  given. 

The  main  point  relied  upon,  and  the  one  most  strongly  urged 
before  us  by  counsel  for  the  defendant  company,  was  the  failure 
of  the  town  corporation  to  audit  or  examine  the  Collector’s  rolls 
of  the  town. 

The  questions  and  answers  in  the  document  of  the  10th  June, 
1904,  bearing  on  this  point,  are:  “Q.  6 ( a ) : What  will  be  the 
title  of  applicant’s  position?  A.  Chief  of  Police  and  Collector 
of  Taxes.  Q.  (b)  : Explain  fully  his  duties  in  connection  there- 
with? A.  To  collect  all  taxes,  commutation  money,  and  dog 
taxes.  Q.  9 (a)  : Is  he  required  to  make  deposits  in  bank?  A. 
He  pays  direct  to  Treasurer.  . . . Q.  11 : To  whom  and  how 

frequently  will  he  account  for  his  handling  of  funds  and  securi- 
ties? A.  He  accounts  to  Treasurer  daily  or  when  he  has  col- 
lected funds.  Q.  12  (a)  : What  means  will  you  use  to  ascertain 
whether  his  accounts  are  correct?  A.  Auditors  examine  rolls 
and  his  vouchers  from  Treasurer,  yearly.  Q.  (5)  : How  fre- 
quently will  they  be  examined?  A.  Yearly.” 

Counsel  for  the  respondent  corporation  argued  that  the  an- 
swers of  the  Mayor  were  not  embodied  in  the  bond  in  question 
sufficiently  to  comply  with  the  provisions  of  the  Insurance  Act, 
R.S.O.  1897,  ch.  203,  sec.  144,  and  cited  Tillage  of  London  West 
v.  London  Guarantee  and  Accident  Go.,  26  O.R.  520,  in  support 
of  this  proposition.  We  are,  however,  precluded  from  giving 
effect  to  this  argument  by  the  decision  of  this  Court  in  Hay  v. 
Employers’  Liability  Assurance  Corporation,  6 O.W.R.  459,  by 
which  it  was  held,  under  the  authority  of  Tenner  v.  Sun  Life 
Insurance  Co.,  17  S.C.R.  394,  and  Jordan  v.  Provincial  Provid- 
ent Institution,  28  S.C.R.  554,  “that  the  plaintiff’s  proposal  and 
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the  statements  therein  contained  are,  by  reference  thereto  in  the 
policy,  sufficiently  incorporated  therewith  and  set  out  in  full 
therein,  within  the  meaning  and  requirements  of  the  above  sec- 
tion (144),  and,  therefore,  form  the  basis  of  and  are  part  of  the 
contract  between  the  parties.  ” 

It  is  true  that  in  the  V enner  case  the  statements  relied  upon 
were  contained  in  the  answers  of  the  applicant  for  the  insurance. 
Here  they  are  not  in  the  answers  of  Mattson,  who  was  the  ap- 
plicant, but  in  those  of  the  Mayor,  who  answered  on  behalf  of 
the  town  corporation  the  questions  put  by  the  company  on  which 
the  bond  was  to  be  based.  This  brings  the  case  within  another 
decision  of  this  Court,  in  which  the  answers  were  given  by  the 
party  in  whose  favour  the  policy  was  to  be  issued,  as  in  the  pre- 
sent case,  viz.,  Elgin  Loan  and  Savings  Co.  v.  London  Guarantee 
and  Accident  Co.,  11  O.L.R.  330,  in  which  Hay  v.  Employers’ 
Liability  Assurance  Corporation,  above  cited,  was  expressly  fol- 
lowed. 

It  was  further  argued  on  behalf  of  the  plaintiffs  that,  the 
corporation  having  passed  a by-law  appointing  the  two  auditors 
under  sec.  299  of  the  Municipal  Act  of  1903,  their  full  duty  was 
performed,  and  they  were  not  responsible  for  the  acts  or  omis- 
sions of  the  auditors,  who  were  statutory  officers. 

It  is  not  necessary  now  to  inquire  how  far  the  responsibility 
of  the  corporation  may  possibly  extend  under  the  statute;  but 
we  have  to  consider  what  obligation,  if  any,  arises  from  the  con- 
tract based  upon  the  answers  given  by  the  Mayor,  and  how  far 
the  corporation  may  be  affected  by  the  information  conveyed 
to  the  council  by  the  reports  made  to  them  by  their  auditors. 

The  special  audit  which  disclosed  the  fact  of  the  collector 
being  behind  in  his  payments  shewed  that  in  the  year  1907  he 
had  paid  over  to  the  Treasurer  $216.18  more  than  he  had  col- 
lected, and  that  his  first  shortage  was  in  1908,  when  it  amounted 
to  $3,941,12,  followed  in  1909  by  a still  greater  shortage  of  $7,- 
521.61. 

Arnprior  had  passed  a by-law,  under  sec.  295  (5)  of  the 
Municipal  Act,  requiring  taxes  to  be  paid  on  or  before  the  14th 
December,  and  the  Collector  on  or  about  the  15th  December 
brought  the  Treasurer  the  roll  for  the  current  year,  when  it 
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was  given  to  the  Town  Clerk,  who  checked  the  collecting  with 
the  receipts  given  by  the  Treasurer  to  the  Collector,  and,  add- 
ing to  each  amount  unpaid  the  five  per  cent,  authorised  by  the 
Assessment  Act,  returned  the  roll  to  the  collector  that  he  might 
collect  these  arrears.  These  rolls  remained  in  the  hands  of  the 
Collector  for  this  purpose,  and  he  usually  had  three  of  them  in 
his  possession,  and  sometimes  four. 

The  auditors  for  the  accounts  of  the  year  1908  were  ap- 
pointed at  the  first  meeting  of  the  council  in  January,  1909, 
and  on  the  3rd  March,  1909,  made  their  report  to  the  town  coun- 
cil as  follows:  “We,  the  undersigned  auditors  appointed  to 
audit  the  accounts  of  the  Corporation  of  the  Town  of  Arnprior 
for  the  year  ending  December  31st,  1908,  hereby  certify  that  we 
have  examined  the  books  and  accounts  of  the  Treasurer,  Mr. 
John  Tierney,  and  compared  the  entries  therein  with  the  vou- 
chers therefor,  and  find  the  same  correct.”  The  report  then 
goes  on  to  speak  of  the  assets  and  liabilities  of  the  corporation, 
and  mentions  the  amount  of  uncollected  water  rates,  but  makes 
no  reference  to  the  uncollected  taxes  or  to  the  Collector’s  roll. 

The  auditors  were  examined  at,  the  trial,  and  stated  that  they 
did  not  examine  or  even  see  either  the  Collector’s  roll  for  1908 
or  any  other.  They  further  say  that,  if  they  had  examined  the 
previous  rolls  in  the  hands  of  Mattson,  they  would  then,  have 
discovered,  what  they  afterwards  did  at  the  special  audit  in 
1911,  that  he  had  collected  during  1908  arrears  of  previous 
years  to  the  amount  of  $3,941.12,  which  he  had  not  paid  over 
to  the  Treasurer. 

With  regard  to  the  accounts  of  the  town  for  1909,  the  same 
two  auditors  were  appointed  in  January,  1910,  and  made  a 
similar  examination  and  audit  of  the  accounts  and  a similar  re- 
port. If  they  had  examined  the  rolls  then  in  the  hands  of  the 
Collector,  they  would  have  ascertained  that  he  had  embezzled 
that  year  the  further  sum  of  $7,521.61. 

Each  year,  before  the  granting  of  the  renewal  or  continua- 
tion certificate,  the  company  sent  to  Mattson  a notice  of  the  ap- 
proaching expiry  of  the  bond,  and  at  the  foot  of  this  notice  was 
a form  of  certificate  to  be  filled  up  by  the  town  corporation: 
“That  the  books  and  accounts  of  Mr.  John  Mattson,  Collector  of 
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Taxes,  were  examined  by  ns  from  time  to  time  in  the  regular 
course  of  business,  and  we  found  them  correct  in  every  respect, 
all  moneys  or  property  in  bis  control  or  custody  being  accounted 
for,  with  proper  securities  and  funds  on  hand  to  balance  his 
accounts,  and  he  is  not  now  in  default.  He  has  performed  his 
duties  in  an  acceptable  and  satisfactory  manner,  and  no  change 
has  occurred  in  the  terms  or  conditions  of  his  employment  as 
specified  by  us  when  the  bond  was  executed.”  This  was  exe- 
cuted under  the  corporate  seal  of  the  town  and  signed  sometimes 
by  the  Mayor  and  sometimes  by  the  Town  Clerk  in  their  official 
capacity,  and  returned  to  the  company  with  the  annual  pre- 
mium, and  the  continuation  certificate  was  issued  thereupon. 

The  town  council  did  . not,  by  by-law  or  otherwise,  give  the 
auditors  any  directions;  they  simply  appointed  them  each  year 
as  auditors  for  the  municipality,  with  such  duties  “as  are  de- 
fined by  statute.”  The  Municipal  Act,  sec.  304  (1),  provides 
that  the  auditors  “shall  examine  and  report  upon  all  accounts 
affecting  the  corporation,  or  relating  to  any  matter  under  its 
control  or  within  its  jurisdiction,”  and  (2)  “shall  annually 
prepare  in  duplicate  an  abstract  of  the  receipts,  expenditure, 
assets,  and  liabilities  of  the  corporation.” 

Whatever  might  have  been  the  duties  of  the  auditors  and 
the  corporation  with  respect  to  the  Collector’s  rolls  in  case  there 
had  been  no  undertaking  regarding  them  or  no  duty  as  between 
the  corporation  and  the  company,  I am  of  opinion  that,  as  a 
consequence  of  the  promise  of  the  corporation  in  the  answers  to 
the  questions  put  to  them  that  the  auditors  would  examine  the 
rolls  yearly,  and  of  the  annual  statements  of  the  corporation 
that  the  books  and  accounts  of  Mattson  for  each  year  were  ex- 
amined by  them  from  time  to  time  in  the  regular  course  of  busi- 
ness and  found  to  be  correct  in  every  respect,  they  were  in  duty 
bound  to  do  so.  It  is  proved  and  not  denied  that  these  pro- 
mises and  statements  were  material  to  the  risk. 

As  already  stated,  the  auditors  themselves  declare  that  they 
did  not  examine  the  Collector’s  rolls,  and  never  even  saw  them, 
so  that  there  is  no  pretence  that  the  promised  annual  examina- 
tion of  the  rolls  by  the  auditors  was  ever  made.  As  to  the  an- 
nual certificate  of  the  Collector’s  books  and  accounts  having 


App.  Div. 
1914 

Town  of 
Arnprior 
v. 

United 

States 

Fidelity 

AND 

Guaranty 

Co. 

Maclaren,  J.A. 


636 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1914 

Town  of 
Arnprior 
v. 

United 

States 

Fidelity 

AND 

Guaranty 

Co. 

Maclaren,  J.A. 


[VOL. 


been  examined  from  time  to  time  in  the  regular  course  of  busi- 
ness, it  is  true  to  this  extent:  when  the  Collector  handed  in  his 
roll  at  the  end  of  the  year,  the  collections  recorded  were  added 
up  by  the  Town  Clerk,  when  he  was  adding  five  per  cent,  to  the 
amounts  unpaid,  and  he  compared  this  with  the  receipts  given 
by  the  Treasurer  to  the  Collector,  and  he  found  that  they  sub- 
stantially agreed. 

The  roll  was  then  handed  back  to  the  Collector  for  the  pur- 
pose of  his  collecting  these  arrears,  and  he  was  never  subse- 
quently asked  for  any  statement,  nor  did  any  person  on  behalf 
of  the  corporation  ever  examine  these  rolls  or  inquire  as  to  the 
collection  of  these  arrears.  It  is  in  evidence  that  about  two- 
thirds  of  the  taxes  were  usually  collected  during  the  first  year. 
As  to  the  remaining  one-third  collected  subsequently,  no  ex- 
amination was  made  by  any  one  as  to  whether  the  Collector  had 
handed  over  to  the  Treasurer  the  whole  of  these  collections.  His 
defalcations  arose  from  his  not  handing  over  the  full  amount 
of  these  subsequent  payments. 

The  fact  that  neither  the  auditors  nor  any  other  person  on 
behalf  of  the  corporation  checked  over  these  subsequent  col- 
lections no  doubt  tempted  and  led  the  Collector  to  retain  and 
use  these  moneys.  This  neglect  was  a violation  of  the  promise 
in  the  statement  on  behalf  of  the  corporation  that  the  auditors 
would  examine  the  rolls  yearly.  In  order  to  render  this  ex- 
amination of  any  use,  it  was  necessary  that  the  old  rolls,  as  well 
as  the  new  one,  should  be  examined  and  checked.  The  examina- 
tion of  the  new  roll  by  the  Town  Clerk  might  possibly  have 
served  as  a substitute  for  the  examination  by  the  auditors,  but 
he  never  saw  or  examined  the  old  rolls. 

The  same  may  be  said  as  to  the  statement  upon  which  the 
annual  renewal  certificates  were  issued.  That  statement  was 
untrue.  The  “books  and  accounts”  of  the  Collector  were  not 
examined  each  year  by  them,  as  stated.  A single  book,  the 
Collector’s  roll  for  the  current  year,  was  all  that  was  examined. 
It  was  equally  important  that  the  old  ones  in  his  possession 
should  be  also  examined  each  year,  and  the  fact  that  this  was 
never  done  gave  him  the  opportunity  of  concealing  his  defal- 
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(ration  for  two  successive  years  and  a portion  of  a third,  until 
the  special  audit  brought  them  to  light. 

The  appellant  company  also  contended  that  they  were  not 
liable  on  the  ground  that  the  answers  to  several  other  questions 
were  not  true.  The  learned  trial  Judge  has  found  that  these 
answers  were  substantially  true,  and  in  any  case  were  im- 
material, and  with  respect  to  these  I think  he  is  right. 

They  also  complain  of  the  Collector  having  been  assigned  to 
other  duties  than  those  stated  in  the  answers.  The  learned 
Judge  has  found  that,  if  he  performed  any  of  the  duties  al- 
leged, it  was  not  at  the  request  of  the  corporation,  and  that  in 
any  event  the  acts  proved  were  trifling  and  unimportant  and 
had  no  connection  with  his  defalcations  and  are  quite  imma- 
terial. With  regard  to  these  I also  entirely  agree  with  the  trial 
Judge;  as  well  as  with  his  conclusion  as  to  the  charge  of  the 
Collector  having  had  larger  amounts  in  his  hands  at  one  time 
than  the  estimate  in  the  answers  of  the  Mayor. 

I am  of  opinion,  however,  that  the  learned  trial  Judge  erred 
with  respect  to  the  failure  of  the  town  corporation  to  keep  the 
promise  made  on  their  behalf  by  the  Mayor  in  answer  to  ques- 
tions 12  ( a ) and  ( b ),  that  the  auditors  would  examine  the  Col- 
lector’s rolls  yearly.  It  does  not  even  appear  that  they  in- 
formed the  auditors  that  such  a promise  had  been  given,  al- 
though it  is  surprising  that  the  auditors  should  have  thought 
that  they  had  properly  performed  the  duties  of  their  office  and 
complied  with  the  requirements  of  the  by-law  appointing  them, 
without,  examining  the  Collector  ’s  rolls,  which,  it  appears,  were 
properly  kept,  and  all  payments  entered;  and  a simple  com- 
parison of  these  entries  with  his  receipts  from  the  Treasurer 
would  at  once  have  disclosed  any  deficiency.  Under  the  facts 
proved  in  this  case,  the  examination  of  the  rolls  in  his  posses- 
sion at  the  time  of  the  audit  in  January,  1909,  would  at  once 
have  disclosed  a defalcation  of  $3,941.28  for  1908,  and  the  de- 
falcation of  1909,  amounting  to  the  further  sum  of  $7,521.61, 
would  never  have  occurred.  There  can  be  no  question  that  the 
promise  and  representations  were  most  material  to  the  risk. 

But  there  is  more.  The  report  of  the  auditors  dated  the 
3rd  March,  1909,  which  was  read  to  the  town  council  and  con- 
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firmed,  clearly  shewed  that  the  auditors  did  not  claim  to  have 
examined  any  other  books  than  those  of  the  Treasurer,  and  it 
was  the  duty  of  the  council,  under  sec.  10  of  the  Municipal  Act, 
to  have  seen  that  these  officers  duly  performed  the  duties  of  the 
office  to  which  they  had  been  appointed.  In  my  opinion,  they 
had  by  no  means,  as  argued  before  us,  fulfilled  their  duty  by 
simply  passing  the  statutory  by-law  naming  the  officers. 

By  acquiescing  in  and  confirming  the  report  of  the  auditors, 
which  shewed  that  they  had  not  examined  the  Collector’s  rolls, 
they  violated  the  promise  given  by  the  Mayor  on  behalf  of  the 
corporation,  in  the  ‘answers  that  preceded  and  formed  the  basis 
of  the  bond;  and  the  representations  subsequently  made  by  the 
Mayor  and  Clerk,  in  the  certificates  upon  which  the  annual  re- 
newals or  continuation  certificates  were  made,  were  untrue. 
These,  as  shewn  above,  were  all  material  to  the  risk,  and,  in 
addition  directly  contributed  to  the  defalcation  in  question. 

In  my  opinion,  the  appeal  should  be  allowed  and  the  plain- 
tiffs’ action  dismissed  with  costs. 

Magee,  J.A. : — I agree. 

Hodgins,  J.A. : — I agree  with  the  judgment  of  my  brother 
Maclaren.  I might,  however,  refer  to  the  fact  that  in  the  ori- 
ginal statement  made  by  the  respondents,  upon  which  the  bond 
of  1904  was  issued,  there  appears  the  following:  “It  is  agreed 
that  the  above  answers  are  to  be  taken  as  conditions  precedent 
and  as  the  basis  of  the  said  bond  applied  for,  or  any  renewal  or 
continuation  of  the  same  that  may  be  issued  by  the  United  States 
Fidelity  and  Guaranty  Company  to  the  undersigned  upon  the 
person  above  named.” 

Now,  while  the  bond  of  1905  expressly  cancels  prior  bonds, 
the  appointment  of  the  employee  and  a statement  by  the  re- 
spondents to  the  appellants  are  recited  as  having  been  made, 
and  are  not  limited  in  any  way  in  point  of  time  to  the  period 
immediately  preceding  or  contemporaneous  with  the  issue  of 
the  bond  of  1905.  And  the  recital,  so  far  as  words  go,  may  well 
be  referred  to  events  long  preceding  the  giving  of  that  bond. 
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Indeed,  the  appointment  of  the  employee  was  actually  made  in 
1898. 

I think  that  this  case  falls  rather  within  the  principle  of  the 
Tenner  and  Jordan  cases  in  the  Supreme  Court,  than  under 
those  also  referred  to  by  my  brother  Maclaren,  because  in  the 
bond  itself  is  contained  the  following  condition : ‘ 4 If  the  em- 
ployer’s  written  statement  hereinbefore  referred  to  shall  be 
found  in  any  respect  untrue,  this  bond  shall  be  void.” 

The  condition  relied  upon  is  thus  literally  set  out  in  full, 
although  the  particular  false  statement  is  not  identified,  and 
must  be  proved;  and  this  was  really  the  basis  of  the  decision 
in  the  two  cases  in  the  Supreme  Court  referred  to. 

I may,  perhaps,  be  allowed  to  add  that  I agree  with  the  view 
expressed  by  my  Lord  the  Chief  Justice  as  to  the  difficulties 
occasioned  by  the  absence  from  those  cases  of  any  mention  of 
the  differences  between  the  Dominion  and  Provincial  statutes. 
The  latter  case  is  also  rendered  obscure  by  the  assumption  that 
the  terms  of  the  contract  and  conditions  modifying  its  effect  are 
necessarily  one  and  the  same  thing:  Youlden  v.  London  Guar- 
antee and  Accident  Co.,  28  O.L.R.  161. 

I would  allow  the  appeal  and  dismiss  the  action. 
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Meredith,  C.J.O. : — I agree  with  my  brothers  Maclaren  and 
Hodgins  that  the  respondents’  action  must  be  dismissed,  but  I 
desire  to  make  a few  observations  as  to  the  question  raised  by 
the  respondents’  counsel  as  to  the  meaning  of  sec.  144  (2)  of 
the  Ontario  Insurance  Act,  R.S.O.  1897,  ch.  203,  which  reads 
as  follows:  “No  contract  of  insurance  made  or  renewed  after 
the  commencement  of  this  Act  shall  contain,  or  have  endorsed 
upon  it,  or  be  made  subject  to  any  term,  condition,  stipulation, 
warranty  or  proviso,  providing  that  such  contract  shall  be 
avoided  by  reason  of  any  statement  in  the  application  there- 
for or  inducing  the  entering  into  of  the  contract  by  the  cor- 
poration, unless  such  term,  condition,  stipulation,  warranty  or 
proviso  is  limited  to  cases  in  which  such  statement  is  material 
to  the  contract,  and  no  contract  within  the  intent  of  section  2 
of  this  Act,  shall  be  avoided  by  reason  of  the  inaccuracy  of 
any  such  statement,  unless  it  be  material  to  the  contract.” 
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When  the  first  legislation  was  enacted  in  this  Province  re- 
stricting the  rights  of  insurers  to  impose  conditions  for  avoid- 
ing policies  of  life  insurance  on  account  of  misstatements  in  the 
application,  or  inducing  the  entering  into  of  the  contract  by  the 
insurer,  there  was  an  Act  of  the  Parliament  of  Canada  in  force, 
ch.  124,  R.S.C.  1886,  by  the  27th  and  28th  sections  of  which  it 
was  provided: — 

“27.  No  condition,  stipulation  or  proviso  modifying  or  im- 
pairing the  effect  of  any  policy  or  certificate  of  life  insurance 
issued  after  the  first  day  of  January,  1886,  by  any  company  do- 
ing business  within  Canada  under  the  authority  of  the  Parlia- 
ment of  Canada  shall  be  good  or  valid  unless  such  condition, 
stipulation  or  proviso  is  set  out  in  full  on  the  face  or  back  of 
the  policy. 

“28.  No  policy  or  certificate  shall  contain  or  have  endorsed 
upon  it  any  condition  providing  that  such  policy  or  certificate 
shall  be  avoided  by  reason  of  any  statement  contained  in  the 
application  therefor  being  untrue,  unless  such  condition  is 
limited  to  cases  in  which  such  statement  is  material  to  the  con- 
tract. ” 

These  sections  appear  without  change  as  secs.  71  and  72  of 
R.S.C.  1906,  ch.  34. 

The  first  Ontario  enactment  was  52  Viet.  ch.  32,  and  its 
sec.  4 is  substantially  the  same  as  sec.  27  of  the  Dominion  Act, 
with  such  verbal  changes  as  were  necessary  to  apply  it  to  com- 
panies transacting  business  in  Ontario  and  to  contracts  made 
after  the  commencement  of  the  Act. 

'Section  5 is  the  same  as  sec.  28  of  the  Dominion  Act,  with 
two  exceptions:  (1)  it  applies  to  contracts  made  or  renewed 
after  the  commencement  of  the  Act;  (2)  the  following  words 
are  added  at  the  end  of  the  section:  “and  no  contract  of  life 
insurance  shall  be  avoided  by  reason  of  the  inaccuracy  of  any 
such  statement  unless  it  be  material  to  the  contract.” 

In  1892,  the  Insurance  Corporations  Act,  1892,  55  Viet.  ch. 
39,  was  passed,  which  repealed  all  Acts  and  parts  of  Acts  in- 
consistent with  it. 

By  this  Act,  sec.  4,  with  some  changes,  was  re-enacted  as 
sub-sec.  1 of  sec.  33.  One  of  the  changes  was  to  extend  it  to 
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other  classes  of  insurance  than  life;  another  to  limit  it  to  in- 
surance contracts  evidenced  by  a sealed  or  written  instrument; 
and  the  section  was  altered  so  as  to  require  that  “all  the  terms 
and  conditions  of  the  contract  shall  be  set  out  by  the  corporation 
in  full  on  the  face  or  back  of  the  instrument  forming  or  evidenc- 
ing the  contract,”  and  to  provide  that  “unless  so  set  out,  no 
term  of,  or  condition,  stipulation,  warranty  or  proviso  modifying 
or  impairing  the  effect  of  any  such  contract  made  or  renewed 
after  the  commencement  of  this  Act  shall  be  good  or  valid,  or 
admissible  in  evidence  to  the  prejudice  of  the  assured  or  bene- 
ficiary. ’ ’ 

Two  provisoes  were  added,  one  of  which  permits  friendly 
societies,  instead  of  setting  out  the  complete  contract  in  the  cer- 
tificate or  instrument  of  contract,  to  indicate  therein  by  “re- 
ferences those  articles  or  provisions  of  the  constitution,  by-laws 
or  rules  which  contain  all  the  material  terms  of  the  contract 
not  in  the  instrument  of  contract  itself  set  out.” 

The  purpose  of  the  other  proviso  was  to  prevent  the  sub- 
section superseding  the  provisions  as  to  statutory  conditions  and 
variations  of  them. 

Section  5 became  sub-sec.  2 of  sec.  33,  with  its  application 
extended  to  the  contracts  of  insurance  to  which  sec.  4 had  been 
extended,  and  the  following  was  added  as  sub-sec.  3:  “(3)  The 
question  of  materiality  in  any  contract  of  insurance  whatsoever 
shall  be  a question  of  fact  for  the  jury,  or  for  the  Court  if  there 
be  no  jury ; and  no  admission,  term,  condition,  stipulation,  war- 
ranty or  proviso  to  the  contrary,  contained  in  the  application 
or  proposal  for  insurance,  or  in  the  instrument  of  contract,  or 
in  any  agreement  or  document  relating  thereto  shall  have  any 
force  or  validity.” 

By  58  Viet.  eh.  34,  sec.  5,  the  following  words  were  added 
to  sub-sec.  1 of  sec.  33:  “But  nothing  herein  contained  shall 
exclude  the  proposal  or  application  of  the  assured  from  being 
considered  with  the  contract,  and  the  Court  shall  determine 
how  far  the  insurer  was  induced  to  enter  into  the  contract  by 
any  material  misrepresentation  contained  in  the  said  applica- 
tion or  proposal.” 
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The  Insurance  Act  was  consolidated  and  amended  in  1897, 
by  60  Yict.  eh.  36,  but  no  change  was  made  in  these  provisions, 
which  appear  as  sub-secs.  1,  2,  and  3 of  sec.  144,  and  they  again 
appear  in  the  same  form  in  ch.  203  of  R.S.O.  1897,  as  sub-secs. 
1,  2,  and  3 of  sec.  144. 

It  was  held  by  a Divisional  Court  in  Village  of  London  West 
v.  London  Guarantee  and  Accident  Go.,  26  O.R.  520,  that  sub- 
sec. 2 of  sec.  33  of  55  Yict.  ch.  39  rendered  invalid  any  term, 
condition,  stipulation,  warranty,  or  proviso  providing  that  the 
contract  of  insurance  should  be  avoided  by  reason  of  any  state- 
ment in  the  application  therefor,  or  inducing  the  entering  into 
of  the  contract  by  the  insurer,  unless,  by  the  very  terms  of  the 
term,  condition,  stipulation,  warranty,  or  proviso,  it  was  limited 
to  cases  in  which  the  statement  was  material  to  the  contract. 

In  Elgin  Loan  and  Savings  Co.  v.  London  Guarantee  and 
Accident  Co.  (1904-6),  8 O.L.R.  117,  9 O.L.R.  569,  11  O.L.R. 
330,  sub-sec.  2 of  sec.  144  was  referred  to,  and  it  was  pointed 
out  by  the  Chancellor  (9  O.L.R.  at  p.  571)  that  the  defendants 
had,  since  the  London  West  case,  altered  the  form  of  expres- 
sion in  their  contracts  by  the  addition  of  the  words  “but  this 
stipulation  is  hereby  limited  to  such  of  said  statements  as  are 
material  to  this  contract;”  but  it  was  not  necessary  for  the 
determination  of  the  case  for  the  Court  of  Appeal  to  express 
any  opinion  as  to  the  correctness  of  the  decision  in  the  London 
West  case,  and  none  was  expressed. 

Before  the  London  West  case,  it  had  been  decided  by  the 
Supreme  Court  in  Venner  v.  Sun  Life  Insurance  Co.,  17  S.C. 
R.  394:— 

(1)  That  an  unconditional  life  policy  of  insurance  issued 
“upon  the  representations,  agreements  and  conditions”  con- 
tained in  the  application  for  the  policy,  one  of  which  was  that 
if  any  misrepresentation  was  made  by  the  applicant  or  untrue 
answers  given  by  him  to  the  medical  examiner  of  the  company 
the  premiums  paid  should  be  forfeited  and  the  policy  be  null 
and  void,  was  void  ab  initio  by  reason  of  untrue  answers  given  by 
the  applicant  as  to  his  health. 

(2)  That  the  statements  constituting  the  misrepresentations 
being  referred  to  in  express  terms  in  the  body  of  the  policy,  sec. 
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27  of  R.S.C.  1886,  ch.  124,  could  not  be  invoked  against  the  com- 
pany, meaning,  as  I understand  it,  either  that  the  requirement 
of  sec.  27  that  conditions,  stipulations,  or  provisoes  modifying 
or  impairing  the  effect  of  a policy  must  be  set  out  in  full  on  the 
face  or  back  of  the  policy,  had  been  complied  with,  or  that,  be- 
ing incorporated  in  the  body  of  the  policy,  the  condition  relied 
on  did  not  modify  or  impair  the  effect  of  the  policy,  and  the 
section  had,  therefore,  no  application. 

It  will  be  observed  also  from  the  report  that  the  conclusions 
of  Taschereau,  J.,  who  delivered  the  principal  judgment,  were 
based  upon  the  provisions  of  the  Quebec  Civil  Code. 

Nothing  was  said  as  to  sec.  28,  and  apparently  no  question 
was  raised  as  to  it. 

Section  33  of  55  Yict.  ch.  39  was  under  consideration  by  the 
Supreme  Court  in  Jordan  v.  Provincial  Provident  Institution, 

28  S.C.R.  554,  and  the  conclusion  of  the  Court,  expressed  by 
Sedgewick,  J.,  p.  564,  was,  following  the  Tenner  case,  that  sub- 
sec. 1 had  been  complied  with  and  that  sub-sec.  2 “must  be  read 
with  and  qualified  by  the  following  sub-section,  which  shews 
that  it  is  for  the  jury  to  determine  whether  or  not  a misrepre- 
sentation made  in  an  application  for  insurance  is  material.” 
With  great  respect,  I confess  that  I do  not  understand  what  this 
means.  It  may  well  haye  been  the  intention  of  the  Legislature, 
as  but  for  this  decision  I should  have  said  its  language  plainly 
imports,  that  not  only  should  it  be  necessary  that  the  statement 
relied  upon  as  being  untrue  should  be  held  to  be  material  to  the 
contract,  but  that  in  order  to  have  such  a question  open  to  the 
insurer  he  must  by  the  condition  upon  which  he  relies  have  stip- 
ulated not  that  the  contract  should  be  avoided  by  reason  of  any 
statement  in  the  application  or  inducing  the  entering  into  the 
contract  by  him,  but  that  it  should  be  avoided  by  reason  of  any 
such  statement  which  was  material  to  the  contract. 

As  was  pointed  out  by  my  late  brother  Rose  in  the  London 
West  case,  the  Legislature,  in  dealing  with  an  analogous  sub- 
ject (sec.  115,  R.S.O.  1887,  ch.  167),  adopted  the  same  form  of 
legislation,  and  provided  that  in  order  to  entitle  the  insurer  to 
the  benefit  of  variations  of  the  statutory  conditions,  in  addition 
to  the  other  requirements  of  the  section,  there  must  be  printed 
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with  them  a notice  stating  that  they  are  in  force  “only  so  far 
as  by  the  Court  or  Judge  before  whom  a question  is  tried  re- 
lating thereto  they  shall  be  held  to  be  just  and  reasonable  to  he 
exacted  by  the  company;”  and,  as  was  said  by  my  late  brother, 
“In  both  cases  it  may  be  assumed  that  the  object  of  the  Legisla- 
ture was  to  give  the  insured  notice,  in  terms,  in  the  policy,  of 
the  statutory  provision  in  his  favour”  (p‘.  527). 

If  the  question  in  the  Jordan  case  had  arisen  on  sec.  28  of 
the  Dominion  Act,  the  reasoning  upon  which  the  case  was  de- 
cided would  not  have  been  applicable,  and  I apprehend  a dif- 
ferent conclusion  would  have  been  reached,  and  I confess  that 
1 cannot  understand  why,  because  in  dealing  with  the  same 
subject-matter  the  Ontario  Legislature  deemed  it  expedient  to 
add  to  the  words  of  the  section,  as  it  appeared  in  the  Dom- 
inion statute,  the  provision  that  “no  contract  . . . shall  be 

avoided  by  reason  of  the  inaccuracy  of  any  such  statement  un- 
less it  is  material  to  the  contract,”  the  right  of  the  assured  to 
have  it  appear  in  the  stipulation  itself  that  it  was  to  be  ap- 
plicable only  where  the  statement  was  material  to  the  con- 
tract should  be  thereby  nullified  or  abrogated. 

The  London  West  case  was  treated  as  overruled  by  the 
Jordan  case,  in  Hay  v.  Employers’  Liability  Assurance  Corpora- 
tion, 6 O.W.R.  459,  460;  and,  apparently  for  the  purpose  of 
indicating  that,  in  his  opinion,  it  was  rightly  overruled,  it  was 
said  by  Osier,  J.A.,  that  “sub-sec.  3 simply  declares  that  the 
question  of  materiality  shall  be  one  for  the  jury,  or  for  the 
Court  if  there  be  no  jury,  and  that  no  stipulation  to  the  con- 
trary shall  be  of  any  force  or  validity.  It  would,  therefore,  be 
useless  and  needless  for  the  insurer  to  stipulate  that  any  par- 
ticular statement  in  the  application  or  proposal  shall  be  deemed 
material  if,  notwithstanding  such  stipulation,  the  question  of 
materiality  must  ultimately  be  decided  by  the  jury  or  by  the 
Court.” 

With  great  respect,  this  statement  indicates  that  the  learned 
Justice  misapprehended  the  point  that  was  decided  in  the  Lon- 
don West  case,  which  was  not  what  he  appears  to  have  thought 
it  to  have  been,  but  that  it  must  appear  on  the  face  of  the  term, 
condition,  stipulation,  warranty,  or  proviso  that  it  applies  only 
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to  such  of  the  statements  as  were  material  to  the  contract : and, 
if  a reason  for  snch  a provision  be  needed,  it  is,  I think,  to  he 
found  in  that  which  my  late  brother  Rose  suggested  as  having 
been  the  object  of  the  Legislature. 

The  manifest  purpose  of  enacting  the  section  in  question,  as 
it  originally  stood  in  the  Dominion  Act,  was  to  prevent  in- 
surers from  making  their  contracts  avoidable  for  misstatements 
in  the  application  or  inducing  the  contract  unless  they  were  as 
to  matters  material  to  the  contract,  and  the  Legislature  would 
not  have  accomplished  its  purpose  unless  the  section  was  con- 
strued as  forbidding  the  imposing  of  any  condition,  whether  as 
a term,  condition,  stipulation,  warranty,  or  proviso,  avoiding 
the  policy,  unless  it  was  a condition  by  the  terms  of  which  its 
operation  was  limited  to  misstatements  as  to  matters  material 
to  the  contract. 

I concur  in  the  opinions  of  my  brothers  Maclaren  and  Llod- 
gins  because  I am  bound  by  the  decision  of  the  Supreme  Court 
in  the  J ordan  case,  and  of  the  Court  of  Appeal  in  the  Hay  case, 
to  treat  the  London  West  case  as  wrongly  decided;  but,  if  I 
were  not  so  bound,  I should  have  come  to  the  same  conclusion 
as  was  reached  by  the  Divisional  Court  in  that  case. 

Appeal  allowed. 
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[APPELLATE  DIVISION.] 

E.  Leonard  & Sons  v.  Cushing  Brothers  Co.  Limited. 


Writ  of  Summons — Service  out  of  the  Jurisdiction — Contract  — Sale  of 
Goods — Place  of  Payment — Rule  25(e). 

In  an  action  by  manufacturers,  carrying  on  business  in  Ontario,  for  the 
balance  of  the  purchase-price  of  machinery  shipped  to  the  defendants 
from  Ontario  to  Alberta,  where  the  defendants  carried  on  business,  it 
appeared  that  there  was  no  arrangement  as  to  the  place  of  payment; 
that  the  delivery  was  f.o.b.  Edmonton,  Alberta;  that  a previous  payment 
was  made  by  a draft  drawn  by  the  plaintiffs  at  London,  Ontario,  upon 
the  defendants  at  Edmonton,  which  was  accepted  payable  at  Edmonton; 
and  that  another  payment  was  made  by  a cheque  of  the  defendants 
drawn  on  their  bankers  in  Alberta,  and  sent  by  them  by  mail  to  the 
defendants  at  London.  Upon  an  application  to  set  aside  an  order  for 
service  upon  the  defendants  in  Alberta  of  the  writ  of  summons  issued  in 
Ontario  and  the  service  effected  thereunder,  it  was  argued  that  the  terms 
of  the  sale  agreement  and  the  course  of  dealing  indicated  that  the  locus 
of  the  contract  was  in  Alberta:  — 

Held,  that  nothing  was  shewn  which  displaced  the  implied  term  of  the 
contract  that  the  debtor  should  seek  his  creditor;  that  the  place  of 
payment  was  in  Ontario;  and,  therefore,  the  action  was  founded  upon  a 
breach  within  Ontario  of  a contract  to  be  performed  within  Ontario,  and 
service  out  of  the  jurisdiction  was  properly  allowed  under  Rule  25(e). 

Blackley  v.  Elite  Costume  Co.  (1905),  9 O.L.R.  382,  approved. 

Decision  of  Lennox,  J.,  affirmed. 


This  was  an  action  for  a balance  of  the  purchase-price  of 
an  engine  and  boilers.  The  plaintiffs  carried  on  business  at 
London,  Ontario,  from  which  place  the  engine  and  boilers  were 
shipped  to  the  defendants  at  Edmonton,  Alberta.  There  was  a 
written  agreement  of  sale  and  purchase,  but  no  arrangement 
between  the  parties  as  to  the  place  of  payment  of  the  price. 

On  the  12th  September,  1913,  one  of  the  Local  Judges  at 
London  made  an  order  authorising  the  plaintiffs  to  issue  a writ 
of  summons  for  service  upon  the  defendants  out  of  the  jurisdic- 
tion ; and  the  writ  of  summons  commencing  this  action  was  there- 
upon issued,  and  service  was  effected  upon  the  defendants  at 
Edmonton.  An  application  was  thereupon  made  by  the  defend- 
ants to  set  aside  the  order  of  the  Local  Judge  and  the  writ  of 
summons  and  the  service ; and  an  order  was  made  by  Mr.  Holme- 
sted,  Senior  Registrar  of  the  High  Court  Division,  holding 
Chambers  in  lieu  of  the  Master  in  Chambers,  as  asked  by  the 
defendants. 
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The  plaintiffs  appealed  from  the  order  of  Mr.  Holmested. 

December  9,  1913.  The  appeal  was  heard  by  Lennox,  J.,  in 
Chambers. 

Featherston  Aylesworfh,  for  the  plaintiffs. 

Glyn  Osier , for  the  defendants. 

December  10,  1913.  Lennox,  J. : — Rule  25  provides:  (1) 
Service  out  of  Ontario  of  a writ  of  summons  . . . may  be 
allowed  wherever: — . . . (e)  The  action  is  founded  . . . 
on  a breach  within  Ontario  of  a contract,  wherever  made,  which 
is  to  be  performed  within  Ontario.  . . .” 

There  is  a contract  in  writing,  and  under  its  express  terms 
the  goods  were  shipped  to  the  defendants  at  Edmonton,  Alberta, 
the  plaintiffs  being  at  the  expense  of  carriage  to  that  point.  Cer- 
tain payments  were  made,  and  the  plaintiffs,  claiming  to  recover 
the  balance,  were  allowed  to  proceed  under  the  Rule  quoted,  by 
order  of  the  Local  Judge  of  this  Court  at  London.  This  order 
and  the  writ  issued  and  the  service  effected  on  it  were  set  aside 
by  the  order  of  the  Registrar  of  this  Court,  sitting  as  Master  in 
Chambers.  Prom  this  order  the  plaintiffs  appeal. 

With  great  respect,  I am  of  opinion  that  the  learned  Registrar 
erred  in  setting  aside  the  order  of  the  Local  Judge.  The 
‘ ‘ breach  ’ ’ upon  which  the  action  is  founded  is  non-payment.  If 
the  contract  provides,  either  in  terms  or  by  implication,  for  pay- 
ment outside  Ontario,  then  the  order  appealed  from  is  right.  The 
contract  is  not  explicit,  but  it  is  argued  that,  as  delivery  was  to 
be  made  at  Edmonton,  and  part  of  the  money  was  to  be  paid 
upon  delivery  of  machinery,  and  “the  balance  in  two  equal  pay- 
ments in  thirty  and  sixty  days  from  the  delivery  of  the  mach- 
inery,” this  means  that  the  plaintiffs  have  to  accept  payment  at 
Edmonton.  I do  not  think  so.  I cannot  think  that  either  of 
these,  “upon  delivery”  or  “from  the  delivery,”  perform  any 
office  beyond  simply  defining  the  time  at  which  payment  is  to 
be  made.  Upon  the  reading  of  the  contract  the  place  of  pay- 
ment is  left  absolutely  at  large. 

The  result,  the  contract  being  silent,  is  that  the  debtor  must 
seek  out  his  creditor.  The  defendants  must  get  the  money  into 
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the  hands  of  the  plaintiffs  in  London — no  posting  or  depositing 
or  other  act  falling  short  of  this  will  discharge  them. 

The  converse  was  the  case  in  Comber  v.  Leyland,  [1898] 
A.C.  524.  There  all  that  the  debtor  wras  to  do  was  by  the  con- 
tract to  be  done  outside  the  jurisdiction  of  the  Court  in  Eng- 
land ; and  hence,  as  Lord  Halsbury  pointed  out,  the  debtor  there 
had  not  to  seek  out  his  creditor  in  England — he  had  to  do  just 
what  the  contract  provided.  But  Lord  Halsbury  also  enunciated 
the  principle  which  is  to  govern  here,  namely  (p.  527),  “that 
where  the  parties  have  agreed  that  something  is  to  be  done  in 
this  country,  some  part  of  the  subject-matter  of  the  contract  is 
to  be  executed  within  this  country,  it  is  a sort  of  consent  of  the 
parties  that  wherever  they  may  be  living,  or  wherever  the  con- 
tract may  have  been  made,  that  question  may  be  litigated  in  this 
country.”  And  Lord  Herschell,  at  p.  529,  points  out  that  the 
place  of  performance  may  be  expressly  or  impliedly  provided 
for  by  the  contract.  The  importance  of  this  case,  however,  is 
that  it  expressly  recognises  and  reinstates  the  decisions  of  the 
English  Court  of  Appeal  in  Bell  & Co.  v.  Antwerp  London  and 
Brazil  Line,  [1891]  1 Q.B.  103,  and  The  Eider,  [1893]  P.  119, 
both  of  which  go  to  shew  that  when  a plaintiff  is  entitled  to  re; 
quire  payment  to  be  made  in  this  Province,  and  it  is  not  made, 
he  is  entitled  to  sue  out  a writ  and  serve  it  under  the  provisions 
of  Rule  25. 

The  order  appealed  from  will  be  set  aside,  with  costs.  The 
defendants  will  have  ten  days  to  appear. 

The  defendants  appealed  from  the  order  of  Lennox,  J. 

February  25,  1914.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

Glyn  Osier,  for  the  appellants,  argued  that  the  order  made 
by  Mr.  Holmested,  setting  aside  the  order  of  the  Local  Judge, 
was  right  and  should  be  restored.  The  question  is,  whether  or 
not  the  breach  of  the  contract  was  made  ‘ 1 within  Ontario  ’ ’ within 
the  meaning  of  Rule  25(e).  It  is  submitted  that  this  is  not  the 
case.  A draft  given  for  a previous  payment  was  accepted  at 
Edmonton,  the  cheque  given  in  payment  was  marked  at  Edmon- 
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ton,  and  delivery  of  the  goods  was  to  be  made  at  Edmonton.  All 
the  circumstances  suggest  that  the  agreement  between  the  parties 
was  that  Edmonton  was  to  be  the  place  of  payment.  If  it  is 
an  implied  term  of  the  contract  that  the  debtor  is  to  seek  his 
creditor,  the  implication  may  be  rebutted  by  the  conduct  of  the 
parties.  Reference  was  made  to  Comber  v.  Leyland,  [1898] 
A.C.  524,  and  cases  there  cited ; Wolseley  Tool  and  Motor  Car  Co. 
v.  Humphries  (1913),  5 O.W.N.  72;  Thompson  v.  Palmer,  [1893] 
2 Q.B.  80.  The  English  decisions  are  applicable,  notwithstanding 
that  the  English  Rule  differs  from  ours.  Blackley  v.  Elite  Cos- 
tume Co.  (1905),  9 O.L.R.  382,  should  not  be  followed. 

Featherston  Aylesivorth,  for  the  plaintiffs,  the  respondents, 
was  not  called  upon. 
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The  judgment  of  the  Court  was  delivered  by  Meredith, 
C.J.O. : — We  think  it  is  not  necessary  to  hear  the  respondents’ 
counsel. 

Mr.  Osier  has  presented  his  case  with  ability  and  said  every- 
thing that  can  be  said  in  support  of  it.  I do  not  understand  him 
to  contend  that  the  legal  effect  of  the  agreement  was  not  that 
the  subsequent  payments  were  to  be  made  at  the  place  of  busi- 
ness of  the  respondents  in  London. 

It  is  conceded,  although  Mr.  Osier  says  the  rule  works  injus- 
tice, that  it  is  an  implied  term  of  a contract  such  as  this,  that 
the  debtor  is  to  seek  his  creditor ; but  it  is  said  that  the  authori- 
ties shew  that  the  implication  of  such  a term  may  be  displaced 
by  the  course  of  dealing  between  the  contracting  parties. 

I am  unable  to  agree  with  the  contention  of  Mr.  Osier  as  to 
the  force  which  he  would  attach  to  the  various  terms  of  the 
agreement,  which  he  says  indicate  that  the  locus  of  the  contract 
was  fixed  in  the  Province  of  Alberta.  And  I do  not  think  that 
the  course  of  dealing  displaces  the  implication  which  I have 
mentioned. 

The  first  proposal  was  that  the  delivery  of  the  machinery 
was  to  be  f.o.b.,  London.  That  was  objected  to  by  the  appellants, 
and  the  delivery  was  then  arranged  to  be  f.o.b.  Edmonton:  that, 
I think,  only  indicates  that  the  appellants  were  unwilling  to 
take  the  risk  of  any  loss  happening  to  the  machinery,  which  was 
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being  manufactured  for  them  in  London,  in  the  course  of  its 
transportation  to  them  at  Edmonton. 

In  order  to  shew  that  the  course  of  dealing  was  inconsistent 
with  its  having  been  intended  that  the  payments  should  be  made 
at  London,  reliance  was  placed  on  the  fact  that  a draft  for  $1,000, 
on  account  of  the  purchase-price,  was  drawn  by  the  respondents 
at  London,  on  the  appellants,  and  accepted  payable  at  Edmon- 
ton: and  the  fact  that  another  payment  was  made  by  cheque  of 
the  appellants  drawn  on  their  bankers  in  Alberta,  and  sent  by 
them  by  mail  to  the  respondents  at  London. 

It  is  probably  not  open  to  question  that  the  respondents 
could  not  have  sued  on  the  draft  in  an  Ontario  Court;  but,  as 
far  as  the  cheque  is  concerned,  the  course  of  dealing  makes 
against  the  contention  of  Mr.  Osier.  The  cheque  was  sent  by  the 
appellants  by  mail  to  the  respondents  at  London,  and  was  re- 
ceived by  them  there.  We  cannot  shut  our  eyes  to  what  the 
ordinary  course  of  business  in  such  cases  is.  The  cheque  was 
accepted  by  the  respondents,  and  was  then  forwarded  to  the 
bank  upon  which  it  was  drawn,  for  payment. 

There  can  be  no  doubt  that,  if  the  respondents  had  delayed 
the  presentation  of  the  cheque,  and  the  bank  had  failed,  the  loss 
would  have  been  theirs. 

It  seems  to  me  it  is  just  the  same  as  if  the  appellants  had 
taken  the  money  in  their  own  hands  to  the  respondents  at 
London. 

Mr.  Osier  also  attacked  the  soundness  of  the  distinction  drawn 
in  Blackley  v.  Elite  Costume  Co.,  9 O.L.R.  382,  founded  on  the 
difference  between  the  wording  of  our  Rule  and  the  correspond- 
ing English  Rule,  and  invited  us  to  overrule  that  case. 

Even  if  this  contention  were  entitled  to  prevail,  it  would  have- 
no  bearing  upon  this  case,  because,  so  far,  I have  treated  the 
obligation  of  the  appellants  as  if  the  Rule  were  the  same  as  the 
English  Rule,  and  the  English  cases  were  applicable  to  the  full 
extent.  But  I desire  to  say  that  that  decision  was  come  to  by  a 
Divisional  Court  several  years  ago ; it  has  been  accepted  as  settl- 
ing the  practice  in  this  Province  ever  since  and  has  been  followed 
in  numerous  cases ; and  it  would  be  wrong,  even  if  we  doubted  the 
correctness  of  the  decision,  to  disturb  the  settled  practice.  On& 
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of  the  most  unfortunate  things  is  to  have  an  unstable  practice; 
better  a settled  practice,  even  though,  in  some  cases,  it  may  result 
in  hardship. 

1 think  the  appeal  must  be  dismissed.  Costs  in  the  cause 
to  the  respondents. 

The  time  for  appearance  will  be  extended  for  thirty  days. 


[APPELLATE  DIVISION.] 

Porterfields  v.  Hodgins. 

Assignments  and  Preferences — Assignment  for  General  Benefit  of  Creditors 
— Wages-claims — :Sale  and  Assignment  of,  before  General  Assignment — 
Preference  or  Priority  of  Payment  by  General  Assignee — Assignability 
of  Claims — Wages  Act,  10  Edw.  VII.  ch.  72,  sec.  3(0.) 

The  judgment  of  Lennox,  J.,  29  O.L.R.  409,  affirmed. 

Appeal  by  the  defendant  from  the  judgment  of  Lennox,  J., 

29  O.L.R.  409. 

March  6.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

W.  Proudfoot,  K.C.,  for  the  appellant,  contended  that  sec.  3 
of  the  Wages  Act,  10  Edw.  VII.  ch.  72  (O.),  required  payment  of 
wages  to  be  made  to  the  wage-earner  himself  and  to  no  other 
person.  He  cited  Beifield  v.  International  Cement  Co.  (1898), 
79  111.  App.  318;  Starr  & Curtis’s  Annotated  Illinois  Statutes, 
2nd  ed.,  vol.  2,  p.  2185;  In  re  Westlund  (1900),  99  Fed.  Repr. 
399. 

M.  K.  Cowan , K.C.,  for  the  plaintiff,  the  respondent,  argued 
that  the  wording  of  the  Illinois  statute  was  different  from  the 
Ontario  Act,  and  so  the  decisions  under  the  former  enactment 
were  no  guide.  Our  statute  does  not  say  that  the  wages  must  be 
paid  to  the  wage-earners  themselves.  It  says:  “The  assignee 
shall  pay  . . . the  wages  of  all  persons  in  the  employment 

of  the  assignor  at  the  time  of  the  making  of  the  assignment,” 
etc.  The  intention  of  the  statute  is,  that  these  wages  shall  be 
paid  to  the  person  to  whom  they  had  been  assigned.  He  re- 
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f erred  to  Re  Morlock  and  Cline  Limited , Sarvis  and  Canning’s 
Claims  (1911),  23  O.L.R.  165  ; McLarty  v.  Todd  (1912),  4 O.W.N. 
172. 

Proudfoot,  in  reply. 

At  the  conclusion  of  the  argument,  the  judgment  of  the  Court 
was  delivered  by  Mulock,  C.J.Ex.  : — Mr.  Proudfoot  has  argued 
this  case  as  if  sec.  3 of  the  Wages  Act  required  payment  of 
wages  to  be  made  to  the  wage-earner  himself,  and  to  no  one  else. 

The  statute,  however,  does  not  say  that  the  money  must  be 
paid  to  the  wage-earner.  What  it  does  say  is,  that  “the  assignee 
shall  pay  . . . the  wages  of  all  persons  in  the  employment 

of  the  assignor  at  the  time  of  the  making  of  the  assignment, ’ * etc. 

To  whom  must  he  pay  ? Not  to  the  wage-earners,  who  have  by 
assignment  of  their  claims  ceased  to  be  entitled  to  receive  the 
money,  but  to  the  person  to  whom  their  claims  have  been  as- 
signed. 

The  plaintiff  is  that  person,  and  his  receipt  will  effectually 
discharge  the  liquidator. 

We,  therefore,  think  that  this  appeal  should  b£  dismissed 
with  costs. 


APPENDIX  1. 


Cases  reported  in  the  Ontario  Law  Reports  and  Ontario 
Weekly  Notes  decided  on  appeal  to  the  Judicial  Committee  of  the 
Privy  .Council  and  the  Supreme  Court  of  Canada  and  reported 
in  the  Supreme  Court  Reports  and  the  Appeal  Cases  since  the 
publication  of  volume  29  Ontario  Law  Reports: — 

Hitchcock  v.  Sykes,  29  O.L.R.  6,  affirmed  by  the  Supreme 
Court  of  Canada:  Hitchcock  v.  Sykes,  49  S.C.R.  403. 

Jewell  v.  Doran,  5 O.W.N.  303.  The  Supreme  Court  of 
Canada  decided  that  it  had  no  jurisdiction  to  hear  an  appeal: 
Doran  v.  Jewell,  49  S.C.R.  88. 

Kennedy  v.  Kennedy,  28  O.L.R.  1,  affirmed  by  the  Judicial 
Committee:  Kennedy  v.  Kennedy,  [1914]  A.C.  215. 

National  Trust  Co.  v.  Miller,  2 O.W.N.  993,  reversed  by  the 
Supreme  Court  of  Canada:  National  Trust  Co.  Limited  v. 
Miller,  46  S.C.R.  45;  the  judgment  of  the  Supreme  Court  of 
Canada  reversed  by  the  Judicial  Committee : Eastern  Construc- 
tion Co.  Limited  v.  National  Trust  Co.  Limited  and  Schmidt, 
[1914]  A.C.  197. 

Snell  v.  Brickles,  28  O.L.R.  358,  reversed  by  the  Supreme 
Court  of  Canada : Snell  v.  Brickles,  49  S.C.R.  360. 

Townsend  v.  Northern  Crown  Bank,  28  O.L.R.  521,  af- 
firmed by  the  Supreme  Court  of  Canada : Townsend  v.  North- 
ern Crown  Bank,  49  S.C.R.  394. 

Wadsworth  v.  Canadian  Railway  Accident  Insurance  Co., 
28  O.L.R.  537,  affirmed  by  the  Supreme  Court  of  Canada: 
Wadsworth  v.  Canadian  Railway  Accident  Insurance  Co., 
49  S.C.R.  115. 
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SUPREME  COURT  OF  ONTARIO. 


Rules  Passed  19th  June,  1914,  and  Ordered  to  Come  into 
Force  on  the  2nd  Day  of  July,  1914. 

Rules  491  and  492  are  repealed  and  the  following  substituted 
therefor : — 

492. — (1)  An  appeal  from  a judgment  pronounced  at  a 
trial  or  a motion  for  a new  trial  shall  be  by  a notice  of  motion 
returnable  before  a Divisional  Court  seven  days  after  service, 
and  shall  be  set  down  to  be  heard  within  fifteen  days  from  the 
date  of  the  judgment. 

(2)  All  other  appeals  shall  be  by  a notice  of  motion  return- 
able before  a Divisional  Court  two  clear  days  after  service,  and 
shall  be  set  down  to  be  heard  within  seven  days  from  the  date 
of  the  judgment  or  order. 

(3)  Cases  shall  be  entered  on  the  list  for  hearing  as  soon 
as  the  papers  are  completed. 

(4)  If  the  evidence  is  not  deposited  within  seven  days  after 
notice  from  the  office  of  the  Registrar  of  the  High  Court  Division 
that  it  has  been  received  from  the  stenographer,  the  appeal  shall 
be  deemed  to  be  abandoned  and  costs  may  be  taxed  as  provided 
by  Rule  660. 

(5)  The  notice  of  motion  may  be  according  to  the  following 
form : — 

(Style  of  Cause.) 

Take  notice  that  the  appeals  to  a Divisional  Court 

from  the  judgment  (or  order)  pronounced  by  on  the 

day  of  ,191  , on  the  following  grounds  (stating 

them  briefly). 

Dated  the  day  of  , 191  . 

Solicitor  for 

To  , Esq., 

Solicitor  for 

676. — (5)  Costs  payable  out  of  the  proceeds  of  land  sold 
under  the  Devolution  of  Estates  Act  shall  be  allowed  and  taxed 
according  to  Tariff  “E”  to  these  Rules. 
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TARIFF  “E.” 

Costs  Allowed  on  Sales  of  Land  under  the  Devolution  of 

Estates  Act. 

(a)  To  the  Solicitor  for  the  Personal  Representative. 

1.  Where  sale  price  is  under  $200,  $10. 

Where  it  is  over  $200,  up  to  and  including  $400,  $12. 

Where  it  is  over  $400,  up  to  and  including  $600,  $15. 

Where  it  is  over  $600,  up  to  and  including  $800,  $20. 

Where  it  is  over  $800,  up  to  and  including  $1,000,  $25. 

Where  it  is  over  $1,000,  up  to  and  including  $1,500,  2y2%. 
Where  it  is  over  $1,500,  up  to  and  including  $2,000,  $7  plus 
2%. 

Where  it  is  over  $2,000,  up  to  and  including  $3,000,  $17  plus 

1 %%. 

Where  it  is  over  $3,000,  up  to  and  including  $5,000,  $32  plus 

1%. 

Where  it  is  over  $5,000,  $57  plus  y2  of  1%. 

Where  a part  of  the  land  of  an  estate  has  been  sold,  in  the 
case  of  any  subsequent  sale  three-fourths  of  the  foregoing  amount 
shall  be  allowed. 

2.  In  addition  to  the  above  amounts  there  shall  be  allowed : — 

(a)  The  cost  of  taking  out  Letters  of  Administration  or  Let- 
ters Probate  and  of  Succession  Duty  Affidavits  as  fixed  by  the 
Surrogate  Courts  Rules,  where  there  is  no  personal  estate  out  of 
which  such  costs  can  be  paid. 

(h)  The  proper  disbursements  for  advertising  for  creditors 
where  there  is  no  personal  estate  out  of  which  such  disburse- 
ments can  be  paid. 

(c)  Where  the  sale  is  by  auction,  the  auctioneer’s  fee  and 
the  costs  of  all  necessary  printing  of  advertisements. 

(d)  The  fees  paid  to  valuators. 
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(5)  Costs  of  Official  Guardian. 

3.  The  costs  of  the  Official  Guardian  shall  be  one-third  of 
the  amount  allowed  under  item  1,  and  his  actual  disbursements. 

(c)  Special  Allowances. 


When  special  circumstances  render  the  amount  taxable 
under  this  tariff  unreasonable  or  inadequate,  a Judge  may  order 
the  allowance  of  a smaller  or  larger  sum. 


INDEX 


ACCOUNT. 

See  Banks  and  Banking,  1. 


ACKNOWLEDGMENT. 

See  Banks  and  Banking,  1. 

ACQUIESCENCE. 

See  Banks  and  Banking,  1. 

ADVERTISING. 

See  Trade  Name. 


AGENT. 

See  Contract,  1 — Principal 
and  Agent — Vendor  and  Pur- 
chaser. 


AGREEMENT. 

See  Contract. 


AMENDMENT. 

See  Contract,  1 — Nuisance. 


ANIMALS. 
See  Contract,  2. 


ANNUITY. 

See  Will,  1. 


APPEAL. 

See  Assessment  and  Taxes, 
4 — Criminal  Law,  2 — Fatal 
Accidents  Act — Sale  of  Goods, 
1 — Street  Railways,  2. 


ASHBRIDGE’S  BAY. 

See  Water  and  Watercours- 
es, 1. 


ASSESSMENT  AND  TAXES. 

1.  Assessment  for  School  Pur- 
poses— Municipal  By-law — Fixed 
Assessment — Exempting  By-law — 
Validation  by  Statute  — School 


Taxes  not  Included  — Public 
Schools  Act,  1901,  sec.  77 — “In 
Whole  or  in  Part” — “Of  any 
Nature  or  Kind  whatsoever” — 
“Notwithstanding  Anything  in 
any  Act  Contained  to  the  Con- 
trary”— Assessment  Act,  1904.] — 
A by-law  passed  by  the  township 
council  on  the  10th  October,. 
1904,  provided  that  the  annual 
assessment  of  the  property  of  the 
company  in  the  township  “be 
and  the  same  is  hereby  fixed  at 
the  sum  of  $100,000  ...  for 
each  and  every  year  of  the  years 
1904  to  1924  both  years  inclus- 
ive, and  that  the  said  company 
and  its  property  in  the  municip- 
ality shall  not  be  liable  for  any 
assessment  or  taxation  of  any 
nature  or  kind  whatsoever  be- 
yond the  amount  to  be  ascer- 
tained in  each  such  year  by  the 
application  of  the  yearly  rate 
levied  by  the  municipal  council 
in  each  such  year  to  the  said  fixed 
assessment  of  $100,000.”  By  an 
Act  of  the  Ontario  Legislature,, 
5 Edw.  VII.  ch.  78,  this  by-law 
was  “legalised,  confirmed  and 
declared  to  be  legal,  valid  and 
binding,  notwithstanding  any- 
thing in  any  Act  contained  to 
the  contrary:” — Held,  following 
Pringle  v.  City  of  Stratford  (1909), 
20  O.L.R.  246,  that  the  by-law 
could  not  be  read  or  construed 
as  exempting  from  school  taxes; 
Public  Schools  Act,  1 Edw.  VII. 
ch.  39,  sec.  77. — The  words  “of 
any  nature  or  kind  whatsoever,” 
in  the  by-law,  did  not  add  any- 
thing to  the  force  of  the  preceding 
words ; and  the  concluding  words 
of  the  validating  Act,  “notwith- 
standing anything  in  any  Act 
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contained  to  the  contrary,”  were 
not  sufficient  to  bring  school 
rates  within  the  exemption. — 
Held,  also  that  the  by-law  was 
an  exempting  by-law,  within  the 
prohibition  of  sec.  77.  — Per 
Meredith,  C J.O. : — The  words, 
“in  whole  or  in  part,”  in  sec.  77, 
appear  to  have  been  introduced 
for  the  very  purpose  of  including 
an  exemption  by  means  of  a 
fixed  assessment. — Per  Hodgins, 
J.A. : — Fixing  the  assessment  at  a 
lower  figure  than  the  actual 
value  is  an  exemption  to  that 
extent.  Consideration  of  the 
provisions  of  the  Assessment 
Act,  4 Edw.  VII.  ch.  23.  Re 
Ontario  Power  Co.  of  Niagara 
Falls  and  Township  of  Stamford, 
378. 

2.  Assessment  for  School  Pur- 
poses— Municipal  By-law — Fixed 
Assessment — Exempting  By-law 
— Powers  Given  by  Special  Act,  55 
Viet.  ch.  8,  sec.  8 — General  Act,  55 
Viet.  ch.  60,  sec.  4 — Construction 
of  By-law  — Exemption  as  to 
School  Rates  — Consolidated 
Municipal  Act,  1892,  secs.  366, 
366a,  591 — 63  Viet.  ch.  33,  secs. 
8,  9,  10.] — By  a by-law  of  the 
township  council  passed  on  the 
11th  May,  1903,  it  was  enacted 
that  the  annual  assessment  of 
the  property  of  the  company  in 
the  township  “be  and  the  same 
is  hereby  fixed  at  the  sum  of 
$160,000  ...  for  each  and 

every  of  the  years  1903  to  1923, 
both  years  inclusive,  and  that 
the  said  company  and  its  prop- 
erty in  the  municipality  be  and 
are  hereby  exempted  in  each 
year  . . . from  all  municipal 
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assessment  or  taxation  of  any 
nature  or  kind  whatsoever  be- 
yond the  amount  to  be  ascer- 
tained in  each  of  such  years  by 
the  application  of  the  yearly 
rate  levied  by  the  municipal 
council  in  each  such  year  to  the 
fixed  assessment  of  $160,000.” 
This  by-law  was  passed  under  the 
authority  of  sec.  8 of  a special 
Act  confirming  an  agreement  be- 
tween the  Niagara  Falls  Park 
Commissioners  and  the  company, 
55  Viet.  ch.  8.  By  sec.  4 of  an 
Act  to  amend  and  explain  certain 
portions  of  the  School  Laws, 
passed  at  the  same  session,  55 
Viet.  ch.  60,  it  was  provided  that 
“no  municipal  by-law  hereafter 
passed  for  exempting  any  portion 
of  the  ratable  property  of  a mu- 
nicipality from  taxation  in  whole 
or  in  part  shall  be  held  or  con- 
strued to  exempt  such  property 
from  school  rates  of  any  kind 
whatsoever;”  and  this  was  re- 
enacted in  R.S.O.  1897,  ch.  292, 
as  sec.  93,  and  again  re-enacted 
in  the  Public  Schools  Act,  1901, 
1 Edw.  VIL  ch.  39,  as  sec.  77 : — 
Held,  that  the  by-law  could  not 
be  read  or  construed  as  exempt- 
ing from  school  taxes. — Sections 
366,  366a,  and  591  of  the  Con- 
solidated Municipal  Act,  1892, 
as  amended  by  63  Viet.  ch.  33, 
secs.  8,  9,  10,  considered. — 

Pringle  v.  City  of  Stratford  (1909), 
20  O.L.R.  246,  followed. — Cana- 
dian Pacific  R.W.  Co.  v.  City  oj 
Winnipeg  (1900),  30  S.C.R.  558, 
distinguished.: — The  fact  that  the 
special  Act  55  Viet.  ch.  8 and  the 
general  Act  55  Viet.  ch.  60  were 
passed  at  the  same  session  does 
not  warrant  the  conclusion  that, 
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as  there  is  no  exemption  of  school 
rates  in  the  special  Act,  it  was 
intended  that  the  power  to  ex- 
empt from  taxation  was  not  to  be 
subject  to  that  exception;  but 
the  contrary;  it  was  not  the  case 
of  an  enactment  prohibiting  the 
granting  of  an  exemption  from 
school  rates,  but  of  a mandate 
to  all  Courts  to  hold  and  con- 
strue by-laws  exempting  from 
taxation  as  not  extending  to 
school  rates.  — Stratford  Public 
School  Board  v.  City  of  Stratford 
(1910),  2 O.W.N.  499,  dis- 

tinguished. Re  Canadian  Niag- 
ara Power  Co.  and  Township  of 
Stamford,  384. 

3.  Assessment  for  School  Pur- 
poses— Municipal  By-law — Fixed 
Assessment — Exempting  By-law — 
Powers  Given  by  Special  Act,  5 
Edw.  VII.  ch.  12 — Construction 
of  By-law  — Exemption  as  to 
School  Rates — Consolidated  Muni- 
cipal Act,  1903,  secs.  366 a,  591 
(12),  591a  (gr)]. — A by-law  of  the 
township,  similar  in  terms  to  the 
by-laws  in  the  two  preceding 
cases,  was  passed  by  the  town- 
ship council  on  the  10th  October, 
1904,  fixing  the  annual  assess- 
ment of  the  company  for  each 
of  the  years  1904  to  1924,  both 
inclusive,  at  $225,000;  and  was 
in  effect  authorised  and  validated 
by  sec.  3 of  a special  Act  of  the 
Ontario  Legislature,  5 Edw.  VII. 
ch.  12: — Held,  following  Re  Cana- 
dian Niagara  Power  Co.  and 
Township  of  Stamford,  ante  2, 
that  the  by-law  could  not  be 
read  or  construed  as  exempting 
from  school  taxes:  Consolidated 
Municipal  Act,  1903,  secs.  366a, 


591  (12),  and  591a  (g).  Re  Elec- 
trical Development  Co.  of  Ontario 
and  Township  of  Stamford,  391. 

4.  Assessment  for  School  Pur- 
poses of  Company’s  Property  in 
Town  in  Unorganised  District — 
Confirmation  by  Court  of  Revision 
— Appeal  to  Ontario  Railway  and 
Municipal  Board — Order  Allow- 
ing— Subsequent  Order  Reopening 
Appeal — Jurisdiction  of  Board — 
Assessment  Act,  4 Edw.  VII , ch. 

23,  secs.  68-75 — Act  respecting 
the  Establishment  of  Municipal 
Institutions  in  Territorial  Dis- 
tricts, sec.  43 a (5  Edw.  VII.  ch. 

24,  sec.  3) — Ontario  Railway  and 

Municipal  Board  Act,  6 Edw. 
VII.  ch.  31,  secs.  4 (5),  19 

(4),  52  (1) — Appeal  to  Ap- 

pellate Division  of  Supreme 
Court  of  Ontario — Leave  to  Appeal 
— Extension  of  Time.] — The  com- 
pany appealed  to  the  Ontario 
Railway  and  Municipal  Board 
against  an  assessment  for  school 
purposes  of  property  in  the  town 
of  Fort  Frances,  as  confirmed  by 
the  Court  of  Revision,  at  $600,- 
000,  and  an  order  was  made  by 
the  Board,  On  the  consent  of  the 
company  and  the  corporation  of 
the  town,  allowing  the  appeal 
and  fixing  the  assessment  for 
school  purposes  of  the  appellant 
company’s  property  at  $100,000: 
— Held,  that  the  Board  had  no 
jurisdiction  to  set  aside  its  order 
and  reopen  the  appeal.— When, 
by  sec.  3 of  5 Edw.  VII.  ch.  24, 
sec.  48a  was  added  to  the  Act 
respecting  the  Establishment  of 
Municipal  Institutions  in  Terri- 
torial Districts,  R.S.O.  1897, 
ch.  225,  and  jurisdiction  was 
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thereby  conferred  upon  a Judge 
of  the  High  Court  in  Chambers 
at  Toronto  to  hear  assessment 
appeals  in  certain  cases,  the  like 
powers  were  conferred  and . the 
like  duties  were  imposed  upon 
him  as  were  conferred  and  im- 
posed upon  County  Court  Judges 
in  the  like  cases  in  municipalities 
not  in  unorganised  districts ; and, 
when  the  jurisdiction  conferred 
by  the  Act  of  5 Edw.  VII.  was 
transferred  to  the  Board  by  sub- 
sec. 1 of  sec.  52  of  the  Ontario 
Railway  and  Municipal  Board 
Act,  1906,  6 Edw.  VII.  ch.  31, 
the  powers  and  duties  of  the 
Board  were  the  same  as  those 
which  had  been  possessed  by  and 
imposed  upon  County  Court 
Judges  by  the  Assessment  Act, 

4 Edw.  VII.  ch.  23,  secs.  68  to 
75  inclusive.  Jurisdiction  to  set 
aside  its  order  upon  an  assess- 
ment appeal  is  not  conferred  upon 
the  Board  by  sub-sec.  4 of  sec. 
19  of  the  Act  of  1906,  which  re- 
lates only  to  railways;  nor  is 
jurisdiction  conferred  by  sub-sec. 

5 of  sec.  4,-  the  effect  of  which  is 
to  vest  in  the  Board  such  juris- 
diction as  is  inherent  in  a Court 
of  record,  but  not  powers  which 
are  conferred  on  particular 
Courts  by  statutes  or  Rules. — 
An  appeal  to  the  Supreme  Court 
of  Ontario,  Appellate  Division, 
from  an  order  of  the  Board  not 
having  been  set  down  for  hearing 
within  the  prescribed  period, 
leave  to  appeal  was  given  and  the 
time  for  appealing  extended. 
Re  Ontario  and  Minnesota  Power 
Co.  and  Town  of  Fort  Frances, 
373. 


See  Land  Titles  Act  — 
Schools,  2. 


ASSESSMENT  OF 
DAMAGES. 

See  Contract,  4. 


ASSIGNMENT  OF  CHOSE  IN 
ACTION. 

See  Chose  in  Action — Mort- 
gage, 1. 


ASSIGNMENT  OF 
MORTGAGE. 

See  Mortgage,  1. 

ASSIGNMENT  OF  WAGES. 

See  Assignments  and  Prefer- 
ences, 1. 

ASSIGNMENTS  AND 
PREFERENCES. 

1.  Assignment  for  General  Ben- 
efit of  Creditors — Wages-claims — 

I Sale  and  Assignment  of,  before 
| General  Assignment — Preference 
or  Priority  of  Payment  by  General 
Assignee — Assignability  of  Claims 
| — Wages  Act,  10  Edw.  VII.  ch. 
72,  sec.  3 (0.)] — The  judgment  of 
Lennox,  J.,  29  O.L.R.  409,  af- 
firmed. Porterfields  v.  Hodgins, 
651. 

2.  Chattel  Mortgage  Made  by 
Customer  to  Bank — Security  for 

\ Existing  Debt  not  Presently  P'ay- 
j able — Insolvency  of  Debtor — Evi- 
dence— Intent  to  Prefer — Unjust 
Preference — Assignments  and  Pre- 
ferences Act,  10  Edw.  VII.  ch.  64, 
sec.  5 — Dominant  Purpose  — 
“Pressure” — - Threat  of  Criminal 
Proceedings  - — Proceeds  of  Sale 
of  Mortgaged  Goods — Right  of  As- 
signee for  Creditors  to  Recover — 
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Sec.  13  of  Act — Preservation  and 
Realisation  of  Property  by  Bank 
— Compensation  — Costs.]  — A 
chattel  mortgage  was  given  to 
the  defendant  bank  by  the  defen- 
dant R.,  a customer,  to  secure 
payment  of  a debt  existing  at  the 
time  of  the  giving  of  the  mort- 
gage, but  not  payable  till  four 
months  later;  no  new  considera- 
tion was  given;  the  mortgage 
purported  to  be  made  to  secure 
also  further  advances,  but  none 
such  were  intended.  R.  made  a 
mortgage  of  land  to  the  bank 
also,  and  the  two  mortgages 
covered  substantially  all  that 
he  owned: — Held,  upon  the  evi- 
dence, in  an  action  by  the  as- 
signee for  the  general  benefit  of 
the  creditors  of  R.  and  by  one 
of  the  creditors,  to  set  aside  the 
chattel  mortgage,  that,  when  it 
was  given,  R.  was  unable  to  pay 
his  debts  in  full  and  was  in  in- 
solvent circumstances;  and  the 
facts  that  his  justly  secured 
creditors  would  be  paid  in  full, 
that  the  others  might  be  paid 
fifty  cents  on  the  dollar,  and 
that  their  claims  did  not  in  all 
amount  to  many  thousands  of 
dollars,  did  not  shew  that  he  was 
not  in  insolvent  circumstances- — 
they  were  but  part  of  the  evi- 
dence bearing  upon  the  question. 
— In  re  Jukes,  [1902]  2 K.B.  58, 
referred  to. — Held,  also,  that  the 
chattel  mortgage  was  made  with 
intent,  on  the  part  of  both  R. 
and  the  bank,  to  give  the  bank  a 
preference  over  all  unsecured 
creditors;  and  it  was  an  unjust 
preference,  within  the  meaning 
of  sec.  5 of  the  Assignments  and 
Preferences  Act,  10  Edw.  VII. 


ch.  64  (0.) — there  being  no  other 
dominating  intention  in  giving 
the  security.  The  bank  desired 
the  security,  fearing  a loss  on  R.’s 
dealings  with  them;  they  asked 
for  the  security  and  got  it;  but 
that  was  not  “pressure”  suf- 
ficient to  support  the  transac- 
tion.— Held,  also,  upon  the  evi- 
dence, that  there  never  was  any 
real  threat  of  criminal  proceed- 
ings against  R.,  and  that  fear 
of  criminal  proceedings  had  no 
effect  upon  him  in  any  of  the 
transactions  with  the  bank;  and 
any  criminal  offence  would  have 
been  purely  imaginary,  if  any 
had  been  charged. — Held,  also, 
that  the  plaintiff  assignee  was 
entitled  to  certain  moneys  real- 
ised by  the  bank  from  the  sale  of 
goods  comprised  in  the  chattel 
mortgage,  for  the  general  benefit 
of  the  creditors,  according  to 
their  rights,  to  be  worked  out 
under  the  provisions  of  the  Act. 
Such  moneys  were  recoverable 
in  this  action,  by  virtue  of  the 
provisions  of  sec.  13  of  the 
Assignments  and  Preferences 
Act,  being  the  proceeds  of  the 
sale  by  the  mortgagees  (though  in 
some  instances  through  the  debt- 
or) of  goods  of  which  they  ac- 
quired title  from  and  as  against 
the  mortgagor  under  the  im- 
peached mortgage  only. — Held, 
also,  that,  as  the  action  of  the 
bank  in  taking  and  acting  upon 
the  chattel  mortgage  had  been 
beneficial  to  the  creditors  gen- 
erally, the  bank  should  have 
some  compensation  for  their  loss 
and  labour  in  preserving  the 
property  and  converting  it  into 
money,  and  might  be  allowed, 
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as  such  compensation,  their  costs, 
between  party  and  party,  of  this 
litigation,  out  of  the  estate;  and 
that  the  plaintiffs  should  also 
have  their  costs  of  the  action,  as 
between  solicitor  and  client,  out 
of  the  estate.  Munro  v.  Stan- 
dard Bank  of  Canada,  12. 

ATTORNEY-GENERAL. 

See  Banks  and  Banking,  2. 

AUDITORS. 

See  Insurance,  1. 


BANKRUPTCY  AND 
INSOLVENCY. 

See  Assignments  and  Pre- 
ferences. 


BANKS  AND  BANKING. 

1.  Mortgages  of  Land  to  Bank 
to  Secure  Debt  of  Customer  and 
Future  A dvances — V alidity — I n- 
terest — Statements  of  Account — 
Acknowledgments  — Opening  up 
Settled  Transaction  — Acquies- 
cence.]— The  judgment  of  Mid- 
dleton, J.,  29  O.L.R.  146,  was 
affirmed.  Thomson  v.  Stikeman, 
123. 

2.  Winding-up  of  Bank — Pen- 
sion Fund — Bank  Act,  R.S.C. 
1906,  ch.  29,  sec.  18,  sub-sec.  2 — 
By-law  of  Bank  Authorising  Dir- 
ectors to  Establish  Fund — Sums 
Voted  by  Shareholders  as  Contribu- 
tions— Failure  of  Directors  to  Es- 
tablish Fund — Fund  Created  by 
Contributions  — Trust  — Charit- 
able Trust — Cy-pres  Application 
of  Fund — Assets  of  Bank  Insu- 
fficient for  Creditors — Resort  to 
Double  Liability  of  Shareholders — 
Jurisdiction  of  Referee — Winding- 


[vol. 

up  Act,  secs.  22,  133 — Action — 
Leave  of  Court — Parties — Attor- 
ney-General.]— By  a by-law 

passed  by  the  shareholders  of  the 
bank  at  the  annual  meeting  in 
1901,  pursuant  to  sec.  18,  sub- 
sec. 2,  of  the  Bank  Act,  R.S.C. 
1906,  ch.  29,  the  directors  were 
authorised  to  establish  a pension 
fund  for  the  officers  and  employ- 
ees of  the  bank  and  their  families, 
the  sum  of  $5,000  was  granted  to 
the  fund,  and  the  directors  were 
empowered  to  contribute  that 
sum  out  of  the  funds  of  the  bank, 
and  were  also  empowered  to  pass 
rules  for  the  organisation  and 
regulation  of  the  fund,  the 
amount  of  deduction  from  the 
salaries  of  officers  and  employees 
to  be  paid  to  the  credit  of  the 
fund,  the  amount  of  pensions  to 
be  granted,  etc.;  and  each  year 
from  1902  to  1906  inclusive,  the 
shareholders,  by  resolution, 
granted  $5,000  to  the  “Officers’ 
Pension  Fund  of  the  Ontario 
Bank.”  An  account  was  opened 
in  the  books  of  the  bank  headed 
“Officers’  Pension  Fund,”  in 
which  the  yearly  grants,  aggre- 
gating $30,000,  were  entered. 
The  bank  suspended  payment  in 

1906.  On  the  30th  November, 

1907,  the  $30,000  was  transferred 
on  the  books  of  the  bank  to  de- 
ficit account.  Except  as  above 
stated,  nothing  was  done  in  re- 
gard to  the  establishment  of  a 
pension  fund;  no  contributions 
were  made  by  officers  or  employ- 
ees, and  no  pensions  were  paid : — 
Held,  that  by  what  was  done  a 
pension  fund  had  not  been  es- 
tablished; no  trust  was  intended 
to  be  created  and  no  pension 
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fund  to  be  established  until  the 
directors  should  have  determined 
to  establish  the  fund. — Sinnett  v. 
Herbert  (1871),  L.R.  12  Eq.  201, 
206,  referred  to. — Held,  also, 
assuming  that  the  fund  existed 
and  was  impressed  with  a trust 
for  the  “officers  and  employees 
of  the  Ontario  Bank  and  their 
families,”  that  the  trust  was  not 
a charitable  one;  and  so  the 
fund  could  not  be  applied  cy-pres 
under  the  direction  of  the  Court. 
— In  re  Gosling,  [1900]  W.N.  15, 
48  W.R.  300,  distinguished. — 
In  re  Gassiot  (1901),  70  L.J.  Ch. 
242,  followed.  — Judgment  of 
Boyd,  C.,  dismissing  an  appeal 
from  the  decision  of  the  Referee, 
in  a reference  for  the  winding-up 
of  the  bank  under  the  Dominion 
Winding-up  Act,  refusing  a peti- 
tion for  a direction  that  the  fund 
should  be  administered  for  the 
benefit  of  the  officers  and  em- 
ployees of  the  bank,  affirmed. — 
Semble,  if  a charitable  trust  had 
been  established  in  respect  of  the 
$30,000,  difficulty  would  have 
arisen  from  the  fact  that  the 
assets  of  the  bank  had  been 
realised  and  distributed  among 
its  creditors,  and  that  it  had  been 
necessary  to  make  a call  upon 
the  shareholders  in  respect  of 
their  double  liability  to  meet 
debts  which  the  assets  were  in- 
sufficient to  pay.- — Semble,  also, 
although  the  Referee  may  have 
had  the  power  under  sec.  133  of 
the  Winding-up  Act  to  determine 
whether  or  not  a trust  was  creat- 
ed, and,  if  created,  the  nature  of 
it,  he  had  no  jurisdiction  over  the 
cy-pres  application  of  the  fund; 
the  petitioners  should  have  pro- 


ceeded by  action,  for  which  the 
leave  of  the  Court  would  be  ne- 
cessary (sec.  22),  and  to  which  the 
Attorney-General  would  be  a 
necessary  party.  Re  Ontario 
Bank  Pension  Fund , 350. 

See  Assignments  and  Prefer- 
ences, 2 — Bills  and  Notes. 

BENEVOLENT  SOCIETY. 

See  Insurance,  2. 

BETTING. 

See  Criminal  Law,  1. 


BILLS  AND  NOTES. 

Cheques  Drawn  on  Bank— Pre- 
sentment — Dishonour  — Notice 
— Time — Discharge  of  Endorsers 
— Bills  of  Exchange  Act,  sec.  86 — 
Clearing  House  Regulations  — 
Canadian  Bankers 1 Association — 
Incorporating  Act,  63  & 64  Viet, 
ch.  93  (D.)] — A firm  of  cattle- 
dealers  drew  two  cheques  upon  a 
Toronto  branch  of  the  S.  bank 
in  favour  of  the  defendants  re- 
spectively, in  payment  for  cattle. 
The  cheques  were  dated  the  30th 
September  and  1st  October,  1913. 
The  cheques  were  endorsed  by 
the  defendants,  and  cashed  by 
the  plaintiff  bank,  at  one  of  its 
branches  in  Toronto,  early  in  the 
forenoon  of  the  1st  October.  On 
the  2nd  October,  at  ten  a.m.,  the 
cheques  were  taken  by  the  repre- 
sentative of  the  plaintiff  bank  to 
the  Toronto  clearing  house,  and 
formed  part  of  the  claim  there 
presented  against  the  S.  bank, 
and  so  entered  into  the  clearing 
that  then  took  place — the  bal- 
ance due  from  one  bank  to  the 
other  being  paid.  The  cheques 
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were  received  at  the  branch  of 
the  S.  bank  upon  which  they 
were  drawn,  during  the  forenoon 
of  the  same  day.  There  were  not 
sufficient  funds  to  the  credit  of 
the  drawers  to  pay  the  cheques; 
the  manager  kept  them  till  the 
following  day,  the  3rd  October, 
and,  no  deposit  being  made,  he, 
as  he  said,  presented  the  cheques 
at  his  own  bank,  and  they  were 
dishonoured.  Under  one  of  the 
clearing  house  regulations,  it  was 
his  duty  to  present  the  cheque 
at  his  own  bank  “not  later  than 
the  following  banking-day.”  By 
the  same  regulation,  the  next  day 
being  Saturday,  the  cheque 
“must  be  returned  to  the  de- 
positing bank  not  later  than 
twelve  o’clock  noon.”  At  a 
quarter  to  twelve  on  Saturday, 
he  sent  the  cheques  to  the  plain- 
tiff bank;  and  on  the  same  day 
the  plaintiff  bank  handed  the 
cheques  to  its  notary,  who  again 
presented  them,  and,  there  not 
being  sufficient  funds,  protested 
them.  Notices  of  protest  were 
addressed  to  the  defendants  on 
Monday  the  6th,  but  were  im- 
properly addressed;  and  it  was 
admitted  that  the  protest  and 
notices  were  of  no  avail  to  the 
plaintiff  bank.  Notices  of  dis- 
honour were  sent  to  the  defend- 
ants later  on  the  same  day,  but 
did  not  reach  them  until  the  8th 
October.  These  actions  were 
brought  against  the  defendants 
upon  their  endorsements: — Held, 
that  the  clearing  house  was  an 
institution  created  for  the  benefit 
of  bankers,  and  its  regulations 
could  not  modify  the  provisions 
of  the  Bills  of  Exchange  Act,  R. 


[vol. 

S.C.  1906,  ch.  119;  the  regula- 
tion above  referred  to  was  a mere 
domestic  rule  of  the  Canadian 
Bankers’  Association,  not  ap- 
proved by  the  Treasury  Board 
under  sec.  7,  sub-sec.  2,  of  the 
Act  incorporating  the  associa- 
tion, 63  & 64  Viet.  ch.  93  (D.), 
and  had  no  validity  save  as 
forming  part  of  the  agreement 
made  between  the  members  of 
the  association. — And  held,  that 
the  presentment  on  the  4th  Oc- 
tober was  not  a presentment 
“within  a reasonable  time”  (sec. 
86  of  the  Bills  of  Exchange  Act) 
of  cheques  endorsed  to  the  plain- 
tiff bank  on  the  1st.  - — Alter- 
natively, when  the  cheques  were 
presented  on  the  3rd,  they  were 
dishonoured,  and,  reckoning  from 
that  date,  notice  of  dishonour 
was  not  given  in  time. — Held, 
therefore,  that  the  actions  should 
be  dismissed.  Bank  of  British 
North  America  v.  Haslip,  Bank 
of  British  North  America  v. 
Elliott,  299. 

See  Chose  in  Action — Mort- 
gage, 1. 


BONDS. 

See  Contract,  4. 


BRIDGE. 

See  Municipal  Corpora- 
tions, 2. 


BROKER. 

See  Principal  and  Agent. 


BUILDING  SCHEME. 

See  Deed. 
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BY-LAWS. 

See  Assessment  and  Taxes — 
Banks  and  Banking,  2 — Muni- 
cipal Corporations,  1 — 
Schools. 


CANADIAN  BANKERS’ 
ASSOCIATION. 

See  Bills  and  Notes. 


CASES. 

Ayles  v.  South  Eastern  R.  W. 
Co.  (1886),  L.R.  3 Ex.  146,  ap- 
plied and  followed.] — See  Mas- 
ter and  Servant,  1. 

Bank  of  British  North  America 
v.  Gibson  (1892),  21  O.R.  613, 
specially  referred  to.] — See  Chose 
in  Action. 

Bankes,  In  re,  [1902]  2 Ch.  333, 
followed.] — See  Will,  2. 

Barry  v.  Butlin  (1838),  1 Curt. 
637,  followed.] — See  Will,  3. 

Blackley  v.  Elite  Costume  Co. 
(1905),  9 O.L.R.  382,  approved.] 
— See  Writ  of  Summons. 

Brighton,  Village  of,  v.  Auston 
(1892),  19  A.R.  305,  referred  to.] 
— See  Contract,  4. 

Burrowes  v.  Molloy  (1845),  2 
Jo.  & Lat.  521,  considered.] — 
See  Mortgage,  3. 

Butler  v.  Fife  Coal  Co.  Limited, 
[1912]  A.C.  149,  applied  and  fol- 
lowed.]— See  Master  and  Ser- 
vant, 1. 

Cameron  v.  McRae  (1852),  3 
Gr.  311,  considered.] — See  Mort- 
gage, 3. 

Canadian  Gas  Power  and 
Launches  Limited  v.  Orr  Brothers 
Limited  (1911),  23  O.L.R.  616, 
followed.] — See  Contract,  1. 

Canadian  Niagara  Power  Co. 
and  Township  of  Stamford,  Re, 


30  O.L.R.  384,  followed.] — See 
Assessment  and  Taxes,  3. 

Canadian  Pacific  R.  W.  Co.  v. 
City  of  Winnipeg  (1900),  30 
S.C.R.  558,  distinguished.] — See 
Assessment  and  Taxes,  2. 

Carr  v.  Fracis  Times  & Co., 
[1902]  A.C.  176,  followed.] — 
See  Master  and  Servant,  2. 

Chaplin  v.  Hicks,  [1911]  2 K.B. 
786,  followed.] — See  Contract, 4. 

Chester,  Dean  and  Chapter  of, 
v.  Smelting  Corporation  Limited 
(1901),  85  L.T.R.  67,  followed.] — 
See  Nuisance. 

Churchward  v.  The  Queen 
(1865),  L.R.  1 Q.B.  173,  fol- 
lowed.]— See  Sale  of  Goods,  2. 

Clarke  v.  Bradlaugh  (1881),  S 
Q.B.D.  63,  69,  referred  to.] — See 
Statutes  (Construction  of.) 

Cointat  v.  My  ham  & Son, 
[1913]  2 K.B.  220,  approved  and 
followed.] — See  Warranty. 

Connolly  v.  Grenier  (1909),  42 
S.C.R.  242,  distinguished.] — See 
Negligence. 

Cork  and  Bandon  R.  W.  Co. 
v.  Goode  (18J>3),  13  C.B.  826,  fol- 
lowed.] — See  Schools,  1. 

Crage  v.  Fry  (1903),  67  J.  P. 
240,  approved  and  followed.] — 
See  Warranty. 

Croft  v.  Town  of  Peterborough 
(1856),  5 U.C.C.P.  35,  45,  46, 
141,  148,  149,  150,  approved.] — 
See  Municipal  Corporations, 
1. 

David  v.  Britannic  Merthyr 
Coal  Co.,  [1909]  2 K.B.  146,  ap- 
plied and  followed.] — See  Mas- 
ter and  Servant,  1. 

Davis  v.  $/iaw(1910),  21  O.L.R. 
474,  explained  and  distinguished.] 
— See  Vendor  and  Purchaser. 

Dover,  Warden,  etc.,  of,  v. 
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London  Chatham  and  Dover  R. 
W.  Co.  (1861),  3 DeG.  F.  & J. 
559,  distinguished.] — See  Nui- 
sance. 

Dupont  v.  Quebec  Steamship 
Co.  (1896),  Q.R.  11  S.C.  188, 
discussed  and  dissented  from.] — 
See  Master  and  Servant,  2. 

Embrey  v.  Owen  (1851),  6 Ex. 
353,  370,  applied.] — See  Water 
and  Watercourses,  2. 

Erlang  er  v.  New  Sombrero 
Phosvhate  Co.  (1878),  3 App.  Cas. 
1218,  1278,  1279,  followed.]— 
See  Fraud  and  Misrepresenta- 
tion. 

Evans  (Richard)  & Co.  Lim- 
ited v.  Astley,  [1911]  A.C.  674, 
applied  and  followed.] — See  Mas- 
ter and  Servant,  1. 

Facsimile  Letter  Printing  Co. 
Ltd.  v.  Facsimile  Typewriting 
Co.  (1912),  29  R.P.C.  557,  fol- 
lowed.]— See  Trade  Name. 

Ford , Ex  p.  (1885),  16  Q.B.D. 
305,  followed.] — See  Sale  of 
Goods,  2. 

Gassiot,  In  re  (1901),  70  L.J. 
Ch.  242,  followed.] — See  Banks 
and  Banking,  2. 

Gosling , In  re,  [1900]  W.N.  15, 
48  W.R.  300,  distinguished.] — 
See  Banks  and  Banking,  2. 

Grand  Trunk  R.  W.  Co.  v. 
McAlpine,  [1913]  A.C.  838,  29 
Times  L.R.  679,  explained.] — 
See  Street  Railways,  2. 

Groves  v.  Lord  Wirnb or ne,  [1898] 
2 Q.B.  402,  applied  and  followed.] 
— See  Master  and  Servant,  1. 

Hadley  v.  Baxendale  (1854), 
9 Ed.  341,  followed.] — See  Con- 
tract, 2. 

u Halley,”  The  (1868),  L.R. 
2 P.C.  193,  followed.] — See  Mas- 
ter and  Servant,  2. 


[vol. 

Hamilton,  Re  (1912-13),  27 
O.L.R.  445,  28  O.L.R.  534,  dis- 
tinguished.]— See  Will,  2. 

Hamlyn  & Co.  v.  Wood  & Co.f 
[1891]  2 Q.B.  488,  followed.]— 
See  Sale  of  Goods,  2. 

Harding  v.  Harding  (1886), 
17  Q.B.D.  442,  specially  referred 
to.] — See  Chose  in  Action. 

Hay  v.  Employers’  Liability 
Assurance  Corporation  (1905),  6 
O.W.R.  459,  followed.] — See  In- 
surance, 1. 

Henderson  v.  Henderson  (1843), 
3 Hare  100,  referred  to.] — See 
Master  and  Servant,  3. 

Hislop  v.  Township  of  Mc- 
Gillivray  (1890),  17  S.C.R.  479, 
followed.] — See  Municipal  Cor- 
porations, 1. 

Hughes  v.  Pump  House  Hotel 
Co.,  [1902]  2 K.B.  190,  followed.] 
— See  Mortgage,  1. 

Hunter  v.  Richards  (1913),  28 
O.L.R.  267,  applied.] — See  Wat- 
er and  Watercourses,  2. 

Johnson  v.  Lindsay  & Co., 
[1891]  A.C.  371,  382,  applied  and 
followed.]  — See  Master  and 
Servant,  1. 

Jones  v.  Canadian  Pacific  R. 
W.  Co.  (1912-13),  3 O.W.N.  1404, 
29  Times  L.R.  773,  30  O.L.R. 
331,  referred  to.] — See  Highway. 

Jones  v.  Just  (1868),  L.R.  3 
Q.B.  197,  applied.] — See  Sale  of 
Goods,  2. 

Jordan  v.  Provincial  Provident 
Institution  (1898),  28  S.C.R.  554, 
followed.] — See  Insurance,  1. 

Jukes,  In  re,  [1902]  2 K.B.  58, 
referred  to.] — See  Assignments 
and  Preferences,  2. 

Kingston  Miller  & Co.  Ld.  v. 
Thomas  Kingston  & Co.  Ld. 
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(1912),  29  R.P.C.  289,  followed.] 
— See  Trade  Name. 

Lamb  v.  Evans , [1893]  1 Ch. 
218,  followed.] — See  Sale  of 
Goods,  2. 

Liverpool,  Corporation  of,  v. 
Wright  (1859),  28  L.J.  Ch.  868, 
applied.] — See  Schools,  1. 

Lloyd’s  v.  Lloyd’s  {Southamp- 
ton) Ld.  (1912),  29  R.P.C.  433, 
followed.] — See  Trade  Name. 

Loch  v.  Bagley  (1867),  L.R.  4 
Eq.  122,  distinguished.]  — See 
Will,  2. 

London  West,  Village  of,  v. 
London  Guarantee  and  Accident j 
Co.  (1895),  26  O.R.  520,  not  fol- 
lowed.]— See  Insurance,  1. 

McArthur  v.  Dominion  Car- 
tridge Co.,  [1905]  A.C.  72,  ap- 
plied and  followed.] — See  Mas- 
ter and  Servant,  1. 

Machado  v.  Fontes,  [1897]  2 
Q.B.  231,  followed.] — See  Mas- 
ter and  Servant,  2. 

Markle  v.  Donaldson  (1904), 

7 O.L.R.  376,  8 O.L.R.  682, 
followed.]  — See  Master  and 
Servant,  2. 

Marriott  v.  Hampton  (1797), 

7 T.R.  269,  followed.] — See  Con- 
tract, 1. 

Melhado  v.  Poughkeepsie 
Transportation  Co.  (1882),  27 
Hun  (N.Y.)  99,  not  followed.]— 
See  Negligence. 

Mercantile  Bank  of  London  v. 
Evans,  [1899]  2 Q.B.  613,  fol- 
lowed.]— See  Mortgage,  1. 

Merritt  v.  City  of  Toronto 
(1911-12),  23  O.L.R.  365,  27 
O.L.R.  1,  referred  to.] — See  Wat- 
er and  Watercourses,  1. 

Millar  v.  Smith  (1873),  23 
U.C.  C.P.  47,  explained  and  dis- 


tinguished.] — See  Registry 
Laws,  2. 

Miner  v.  Gilmour  (1858),  12 
Moo.  P.C.  131,  156,  applied.]— 
See  Water  and  Watercourses, 
2. 

Moorcock,  The  (1889),  14  P.D. 
64  followed.]  — See  Sale  of 
Goods,  2. 

Mullett  v.  Mason  (1866),  L.R. 
1 C.P.  559,  explained.] — See 
Contract,  2. 

Nordheimer,  Re  (1913),  29 

0. L.R.  350,  followed.]  — See 
Will,  2. 

i Northey  Manufacturing  Co.  v. 
Sanders  (1899),  31  O.R.  475,  not 
followed.] — See  Contract,  1. 

Parker  v.  Vinegrowers’  Associ- 
ation (1876),  23  Gr.  179,  consid- 
ered.]— See  Mortgage,  3. 

Pearson  {S.)  & Son  Limited 
v.  Dublin  Corporation,  [1907] 
A.C.  551,  followed.] — See  Con- 
tract, 1. 

Pedlar  v.  Toronto  Power  Co. 
(1913),  29  O.L.R.  527,  affirmed. 
— See  Fatal  Accidents  Act,  1. 

Phillips  v.  Eyre  (1870),  L.R. 
6 Q.B.  1,  followed.] — See  Master 
and  Servant,  2. 

Porterfields  v.  Hodgins  (1913), 
29  O.L.R.  409,  affirmed.] — -See 
Assignments  and  Preferences, 

1. 

Pratt  v.  City  of  Stratford  (1887- 
8),  14  O.R.  260,  16  A.R.  5,  ex- 
plained and  distinguished.] — See 
Municipal  Corporations,  1. 

Pringle  v.  City  of  Stratford 
(1909),  20  O.L.R.  246,  followed.] 
— See  Assessment  and  Taxes, 
1,  2. 

Sapwell  v.  Bass,  [1910]  2 K.B. 
486,  followed.] — See  Contract, 2. 
Schwartz  v.  India  Rubber,  etc., 
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Co.,  [1912]  2 K.B.  299,  distin- 
guished.]— See  Master  and  Ser- 
vant, 2. 

Shaver  v.  Shaver  (1880),  54 
Iowa  208,  referred  to.]  — See 
Trade  Name. 

Sinnett  v.  Herbert  (1871),  L.R. 
12  Eq.  201,  206,  referred  to.] — 
See  Banks  and  Banking,  2. 

Stratford  Public  School  Board 
v.  City  of  Stratford  (1910),  2 
O.W.N.  499,  distinguished.] — 
See  Assessment  and  Taxes,  2. 

Sydney,  Municipal  Council  of, 
v.  Attorney-General  for  New  South 
Wales,  [1894]  A.C.  444,  followed.] 
— See  Deed. 

Thomson  v.  Stikeman  (1913), 
29  O.L.R.  146,  affirmed.] — See 
Banks  and  Banking,  1. 

Tomalin  v.  S.  Pearson  & Son 
Limited,  [1909]  2 K.B.  61,  dis- 
tinguished.]— See  Master  and 
Servant,  2. 

Venner  v.  Sun  Life  Insurance 
Co.  (1890),  17  S.C.R.  394,  fol- 
lowed.] — See  Insurance,  1. 

Walker  v.  Bradford  Old  Bank 
(1884),  12  Q.B.D.  511,  followed.] 
— See  Chose  in  Action. 

Wallis  Son  & Wells  v.  Pratt  & 
Haynes,  [1911]  A.C.  394,  ap- 
plied and  followed.] — See  Sale 
of  Goods,  1. 

Williams  v.  Great  Western  R. 
W.  Co.  (1874),  L.R.  9 Ex.  157, 
applied  and  followed.] — See  Mas- 
ter and  Servant,  1. 

Wood  v.  Grand  Valley  R.  W. 
Co.  (1912),  26  O.L.R.  441,  27 
O.L.R.  556,  varied  on  appeal.] — 
See  Contract,  4. 

Wynne  v.  Dolby  (1913),  29  O. 
L.R.  62,  affirmed.] — See  Motor 
Vehicles  Act. 

Youlden  v.  London  Guarantee 


[vol. 

and  Accident  Co.  (1913),  28 
O.L.R.  161,  referred  to.] — See  In- 
surance, 1. 


CHARGE  ON  LAND. 

See  Mortgage. 


CHARITABLE  TRUST. 

See  Banks  and  Banking,  2. 

CHATTEL  MORTGAGE. 

See  Assignments  and  Prefer- 
ences, 2. 


CHEQUES. 

See  Bills  and  Notes. 


CHOSE  IN  ACTION. 

Assignment  of — Debt  Due  upon 
Promissory  Notes — Form  of  As- 
signment— Order  for  Payment  of 
Amount  Due — Validity — Right  of 
Assignee  to  Recover — Promissory 
Notes  not  Endorsed  by  Payee — 
Notice  of  Assignment  after  Death 
of  Assignor.] — In  January,  1906, 
the  defendant  made  three  prom- 
issory notes,  payable  to  the  order 
of  his  sister,  twelve  months  after 
date,  all  for  good  consideration. 
Two  months  later,  the  payee 
gave  to  another  sister  a writing, 
signed  by  her  (the  payee),  ad- 
dressed to  the  defendant:  “Will 
you  kindly  pay  my  sister”  (nam- 
ing her)  “the  amount  of  your 
notes  made  the  27th  January, 
1906.”  This  was  not  communi- 
cated to  the  defendant.  In  May, 
1908,  the  qayefe  gave  her  sister 
another  writing  to  the  same 
effect.  The  payee  died  in  1910; 
by  her  will  she  made  the  sister 
executrix  and  directed  her  to 
collect  all  the  notes  she  had 
against  the  defendant.  The 
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three  notes  were  not  endorsed  by 
the  payee  or  by  her  executrix. 
The  latter  died  in  1912.  A few 
days  before  her  death,  she  gave 
the  notes  and  the  two  writings 
above-mentioned  to  her  niece  and 
adopted  daughter,  the  plaintiff, 
also  signing  a writing,  in  form 
similar  to  the  other  two,  ad- 
dressed to  the  defendant,  asking 
him  to  pay  to  her  niece,  naming 
her,  the  full  amount  of  the  notes 
in  her  possession.  The  plaintiff, 
after  the  death  of  her  aunt,  gave 
the  defendant  proper  notice  of 
the  assignments: — Held , that  the 
documents  were  valid  assign- 
ments of  the  debt  due  by  the  de- 
fendant, and  the  plaintiff  was 
entitled  to  recover  the  amount  of 
the  notes  and  interest. — No  par- 
ticular form  of  assignment  is  re- 
quired (if  not  required  by  stat- 
ute); a direction  or  order  by  the 
creditor  to  the  debtor  to  pay  the 
assignee  is  sufficient. — Review  of 
the  authorities.  — Harding  v. 
Harding  (1886),  17  Q.B.D.  442, 
and  Bank  of  British  North  Amer- 
ica v.  Gibson  (1892),  21  O.R.  613, 
specially  referred  to. — Held , also, 
that  the  absence  of  endorsement 
of  the  notes  was  no  bar  to  the 
plaintiff’s  right  to  recover  the 
consideration. — Held,  also,  that 
it  was  of  no  consequence  that 
notice  was  not  given  until  after 
the  death  of  the  assignor. — 
Walker  v.  Bradford  Old  Bank 
(1884),  12  Q.B.D.  511,  followed. 
Tyrrell  v.  Murphy,  235. 

See  Mortgage,  1. 


CLEARING  HOUSE. 

See  Bills  and  Notes. 


COLLATERAL  SECURITY. 

See  Mortgage,  1. 

COLLISION. 

See  Master  and  Servant,  1. 


COMMISSION. 

See  Principal  and  Agent. 


COMMON  EMPLOYMENT. 

See  Master  and  Servant,  1. 

COMMONS. 

See  Deed. 

COMPANY. 

Trading  Company  — Powers 
Given  by  Charter  — Incidental 
Powers — Guarantee  of  Debt  of 
Customer  — Ultra  Vires  — Com- 
panies Act,  R.S.O.  1897,  ch.  191, 
secs.  9,  10,  14,  15,  25,  46,  47,  49, 
102 — Interpretation  Act,  R.S.O. 
1897,  ch.  1,  sec.  8 (25).] — The  de- 
fendant company  was  incorpor- 
ated by  letters  patent  of  the  28th 
September,  1904,  issued  under 
the  Ontario  Companies  Act  then 
in  force,  R.S.O.  1897,  ch.  191, 
“to  buy,  sell  and  deal  in  timber 
and  lumber,  and  for  the  said 
purposes  to  operate  and  carry  on 
saw-mills,  bending  factories  . . . 
and  to  carry  on  the  business  of  a 
farmer  and  dealer  in  live  stock 
and  farm  produce:” — Held,  that 
the  incidental  powers  of  the  com- 
pany did  not  extend  to  guaran- 
teeing the  debts  of  another  and 
different  company  whose  sole 
connection  with  the  defendant 
company  was  that  of  a customer; 
and  the  assent  of  all  the  share- 
holders could  not  give  validity  to 
the  guarantee,  if  the  company 
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had  no  power  to  make  it. — Held, 
therefore,  that  the  giving  of  a 
guarantee  on  the  13th  March, 
1907,  by  the  defendant  company 
to  the  plaintiff  bank,  to  secure 
the  bank  in  respect  of  advances 
to  another  company,  was  ultra 
vires  of  the  defendant  company. 
— Sections  9,  10,  14,  15,  25,  46, 
47,  49,  and  102  of  R.S.O.  1897, 
ch.  191,  and  sec.  8,  sub-sec.  25, 
of  the  Interpretation  Act,  R.S.O. 
1897,  ch.  1,  considered.  Review 
of  the  authorities. — Judgment  of 
Lennox,  J.,  affirmed.  Union 
Bank  of  Canada  v.  A.  McKillop 
& Sons  Limited , 87. 

See  Contract,  4 — Trade 
Name. 


COMPENSATION. 

See  Assignments  and  Prefer- 
ences, 2 — Fraud  and  Misre- 
presentation— MunicipalCor- 
PORATIONS,  3. 


CONDITION. 

See  Mortgage,  3. 

CONDITIONAL  SALE. 

See  Motor  Vehicles  Act. 


CONSENT. 

See  Criminal  Law,  1 — Insur- 
ance, 2. 


CONTRACT. 

1.  Sale  of  Engine — Oral  Mis- 
representation of  Agent  for  Vendor 
— Fitness  of  Engine  for  Specific 
Purpose — Provisions  of  Written 
Agreement — Action  for  Rescission 
or  Damages — Findings  of  Jury — 
Answers  to  Questions — Additional 
General  V erdict — N ullity — J udg- 


[vol. 

ment  for  Return  of  Promissory 
Notes  Given  for  Purchase-price — 
One  Note  Paid  11  under  Protest ” — 
Failure  to  Recover  Money  Paid — 
Absence  of  Fraud  — Warranty  — 
Breach — Provision  in  Agreement 
for  Return  of  Money  and  Notes 
upon  Giving  Back  Engine — Non- 
compliance  by  Purchaser — Misre- 
presentation by  Agent  Binding  on 
Principal — Right  of  Purchaser  to 
Rescind - — Waiver  by  Conduct — 
Assertion  of  Existence  of  Contract 
— Damages — Finding  of  Innocent 
Misrepresentation  — Fraud  — 
Unsatisfactory  Findings — Amend- 
ment of  Pleadings — New  Trial.] — 
The  plaintiff,  requiring  an  engine 
to  cut  corn  and  fill  his  silo,  on  the 
12th  February,  1912,  signed  an 
order  for  a 12  H.P.  engine  of  the 
defendants.  An  engine  was 
shipped  by  the  defendants  to  B., 
the  plaintiff’s  station,  but  the 
plaintiff  did  not  accept  it.  An 
agent  of  the  defendants  called 
upon  him  on  the  26th  March, 
and,  as  the  plaintiff  said,  induced 
him  to  sign  another  order  by 
making  a reduction  in  the  price. 
Before  giving  this  order,  the 
plaintiff  told  the  agent  that  he 
wanted  an  engine  to  fill  his  silo, 
and  he  signed  the  order  relying 
upon  the  agent’s  word  that  the 
engine  was  sufficient  for  the  pur- 
pose for  which  he  wanted  it. 
Shortly  afterwards  he  signed  and 
delivered  to  the  agent  promissory 
notes  for  the  price.  In  the  order, 
which  constituted  the  agreement 
between  the  parties,  there  was  a 
provision  that,  if  the  engine  could 
not  be  made  to  do  good  work,  a 
new  implement  would  be  given 
in  its  place,  and  the  notes  and 
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money  refunded.  There  was  also 
a provision  that  the  purchaser 
should  have  one  day  to  give  the 
engine  a fair  trial,  and  if  it  should 
not  work  well  he  was  to  give 
written  notice  and  allow  reason- 
able time  to  remedy  the  defects, 
and  if  it  could  not  be  made  to  do 
good  work,  he  should  return  it  to 
the  place  where  received,  and  a 
new  implement  would  be  given 
in  its  place,  or  the  notes  and 
money  would  be  returned.  The 
plaintiff  took  the  engine  from  the 
station,  and  used  it,  but  it  proved 
too  weak  to  fill  the  silo;  the 
plaintiff  complained  to  the  de- 
fendants, but  retained  the  engine 
and  had  it  tested  by  an  expert, 
who  reported  it  not  up  to  12 
H.P.  There  was  correspondence 
by  letters  between  the  parties. 
The  defendants  insisted  that  the 
engine  was  up  to  12  H.P.,  and 
offered  to  demonstrate  that,  or, 
if  they  failed  to  do  so,  to  return 
the  notes.  The  defendants  sued 
the  plaintiff  in  a Division  Court 
upon  one  of  the  notes,  which  had 
fallen  due,  and  the  plaintiff  paid 
the  amount  and  costs  to  the 
Clerk  of  the  Division  Court, 
under  protest.  This  was  before 
the  expiry  of  the  time  for  enter- 
ing a dispute-note,  and  so  no 
judgment  was  recorded.  The 
present  action,  in  which  the 
plaintiff  claimed  rescission  of  the 
contract,  a return  of  the  notes 
and  money  paid,  and  damages, 
was  afterwards  brought.  The 
plaintiff  alleged  that  he  agreed 
to  buy  on  the  representation  that 
a 12'  H.P.  engine  was  sufficient 
for  the  purpose  for  which  he  re- 
quired it,  of  which  he  informed 


the  defendants;  that  the  engine 
was  not  a 12  H.P.;  that  he  had 
offered  to  return  the  engine  upon 
receiving  the  money  and  notes; 
and  that  he  had  suffered  damage. 
He  did  not  allege  fraud.  At  the 
trial,  the  jury  found,  in  answer 
to  questions:  (1)  that  there  was 
a verbal  agreement  at  the  time 
the  first  order  was  signed  that 
the  engine  would  be  fit  for  the 
purpose  of  cutting  corn  and 
filling  silos;  (2)  that  a similar 
agreement  was  made  at  the  time 
the  second  order  was  signed;  (3) 
that  in  making  the  contract  the 
plaintiff  relied  upon  the  judgment 
of  the  agents  of  the  defendants 
and  the  representations  made  by 
them  that  the  engine  was  fit  for 
that  purpose ; (4)  that  the  engine 
was  not  fit  for  that  purpose;  (5) 
that  it  was  the  verbal  agreement 
that  induced  the  plaintiff  to  enter 
into  the  written  agreement;  (6) 
that  the  plaintiff  understood  that 
he  was  to  have  one  day  in  the  fall 
to  try  the  engine  cutting  corn 
and  filling  the  silo;  (7)  that  the 
agents  of  the  defendants  stated 
that  the  engine  would  cut  corn 
and  fill  the  silo,  but  not  with  the 
intent  to  defraud;  (8)  that  the 
engine  was  delivered  to  the  plain- 
tiff according  to  the  written 
agreement;  (9)  that  the  plaintiff 
was  entitled  to  a return  of  the 
money  paid  under  protest  and 
the  notes;  (10)  that  over  and 
above  the  money  and  notes,  the 
plaintiff  suffered  special  damage, 
$25.  The  jury  added:  “We  are 
of  opinion  that  the  plaintiff 
should  take  the  engine  back  to 
B.  station.  We  bring  in  a verdict 
in  favour  of  the  plaintiff.”  Upon 
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these  findings  the  trial  Judge 
pronounced  judgment  for  a re- 
turn of  the  notes  still  unpaid, 
and  costs: — Held,  that  the  gen- 
eral verdict  should  be  disregard- 
ed: Judicature  Act,  R.S.O.  1897, 
ch.  51,  sec.  112. — (2)  That  the 
plaintiff  was  not  entitled  to  a 
return  of  the  money  paid  to  the 
Clerk  of  the  Division  Court. 
Where  an  action  is  brought  in 
good  faith,  and  money  is  paid  by 
the  defendant,  with  his  eyes  open, 
to  settle  it,  he  cannot  have  the 
money  back;  and  he  is  not  as- 
sisted by  the  fact  that  the  pay- 
ment is  “under  protest;”  if  the 
claim  be  fraudulent,  the  result  is 
different. — Marriott  v.  Hampton 
(1797),  7 T.R.  269,  followed.— 
(3)  That  the  judgment  for  the 
return  of  the  notes  could  be 
supported  only  on  a rescission  of 
the  written  contract  of  the  26th 
March,  1912;  the  notes  would 
not  be  returnable  under  the  terms 
of  the  contract  itself,  because  it 
had  been  found  that  the  engine 
was  in  accordance  with  the  con- 
tract, and  that  finding  was  sup- 
ported by  the  evidence. — (4) 
That,  the  article  supplied  an- 
swering the  description  by  which 
it  was  ordered,  “one  12  H.P. 
portable  engine,”  the  warranty 
“capable  of  doing  good  work” 
meant,  not  “capable  of  filling 
silos,”  but  “capable  of  doing 
well  the  work  of  a 12  H.P.  en- 
gine.”— (5)  That,  assuming  ev- 
erything in  the  plaintiff’s  favour, 
he  had  not  complied  with  the  re- 
quirements of  the  contract  by 
taking  the  engine  to  B.  station, 
where  he  had  received  it,  and 
had  not  even  offered  to  do  so; 


and  the  defendants  had  not 
waived  this  provision  of  the  con- 
tract.— (6)  That  the  finding  of 
the  jury  that  the  contract  was 
procured  by  misrepresentation 
was  supported  by  the  evidence; 
the  defendants  were  bound  by 
the  misrepresentation  of  their 
agent  in  the  course  of  his  em- 
ployment, even  though  fraudu- 
lent ; and,  if  the  engine  would  not 
answer  the  purpose  for  which  it 
was  bought,  it  was  within  the 
power  of  the  plaintiff  to  rescind 
the  contract.  — Canadian  Gas 
Power  and  Launches  Limited  v. 
Orr  Brothers  Limited  (1911),  23 
O.L.R.  616,  overruling  Northey 
Manufacturing  Co.  v.  Sanders 
(1899),  31  O.R.  475,  followed.— 
(7)  That,  if  the  right  to  rescind 
at  any  time  accrued,  the  plaintiff, 
by  his  conduct,  had  lost  it — he 
had,  by  first  claiming  his  notes  or 
a new  engine  under  the  contract, 
and  afterwards  by  having  the 
engine  tested  by  an  outsider, 
asserted  the  existence  of  the  con- 
tract; and,  when  he  discovered 
by  the  expert’s  test  that  the 
engine  was  not  12  H.P.,  that  did 
not  give  him  a new  right  to  re- 
scind.— (8)  That  the  plaintiff 
was  not  entitled  to  succeed  upon 
his  claim  for  damages  for  breach 
of  warranty  based  on  the  oral 
representation  made  by  the  de- 
fendants’ agent;  the  jury  having 
found  that  there  was  an  actual 
misrepresentation  by  the  agent, 
and  that  it  was  not  fraudulent, 
any  implied  representation  in  the 
same  matter  was  excluded;  and, 
the  only  representation  found 
being  innocent,  an  action  could 
not  be  based  upon  it. — (9)  That, 
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if  the  agent  made  the  representa- 
tion found  by  the  jury,  he  made 
it  knowing  that  it  was  untrue; 
that  was  fraud;  the  answers  of 
the  jury  were  unsatisfactory; 
and  the  plaintiff  should,  if  he  de- 
sired, be  allowed  a new  trial,  with 
leave  to  amend  by  setting  up 
fraud  and  in  other  respects.  An 
action  lies  for  fraud,  even  when 
the  contract  is  not  set  aside. — 
S.  Pearson  & Son  Limited  v. 
Dublin  Corporation,  [1907]  A.C. 
351,  followed.  Caldwell  v.  Cock- 
shutt  Plow  Co.,  244. 

2.  Sale  of  Mare  as  Standard- 
bred  — Warranty  — Promise  to 
Furnish  Pedigree  — Breach  — 
Damages — Prevention  of  Regis- 
tration of  Colts  as  Standard-bred — 
Remoteness — Absence  of  Know- 
ledge of  Vendor  that  Mare  Pur- 
chased for  Breeding — Damages 
Limited  to  Diminished  Value  of 
Mare  by  Absence  of  Pedigree — 
Payment  into  Court  — Costs  — 
Fraud.] — The  defendant  offered  a 
mare  for  sale  at  public  auction, 
and  the  plaintiff  bought  her  for 
SI 78.  The  mare  was  warranted 
by  the  defendant  to  be  standard- 
bred,  and  the  defendant  agreed 
to  furnish  her  pedigree  to  the 
purchaser.  This  action  was 
brought  for  breach  of  the  war- 
ranty and  breach  of  contract  in 
not  supplying  the  pedigree.  The 
defendant  denied  all  liability,  but 
paid  SI 00  into  Court.  At  the 
trial,  the  plaintiff  failed  to  shew 
that  the  mare  was  not  standard- 
bred.  The  trial  Judge,  sitting 
without  a jury,  found  that  the 
mare,  sold  with  the  warranty  and 
agreement,  would  not  be  worth 


more  than  the  sale-price  if  the 
warranty  were  true  (as  in  sub- 
stance he  found  it  was),  and  the 
agreement  carried  into  effect  by 
the  delivery  of  pedigree  papers, 
which  was  not  done;  and  he 
assessed  at  S200  the  plaintiff’s 
damages  for  breach  of  the  de- 
fendant’s promise  to  furnish  a 
pedigree,  whereby  the  plaintiff 
was  unable  to  register  the  mare’s 
colts  in  the  registry  for  standard, 
horses,  and  so  lost  profits: — 
Held,  that  these  damages  were 
too  remote;  the  plaintiff  was  en- 
titled as  damages  only  to  the 
diminution  in  value  of  the  mare 
herself  by  the  failure  to  furnish 
the  pedigree;  and  no  other 
damage  could  reasonably  be  sup- 
posed to  have  been  in  the  con- 
templation of  both  parties. — 
Hadley  v.  Baxendale  (1854),  9 
Ex.  341,  and  Sapwell  v.  Bass, 
[1910]  2 K.B.  486,  followed. — 
Semble,  if  the  plaintiff  had,  be- 
fore buying,  informed  the  de- 
fendant that  he  was  buying  the 
mare  for  the  purpose  of  breeding 
registerable  stock,  the  case  might 
be  different. — The  damages  prop- 
erly recoverable  were  fixed  by 
the  Court,  on  appeal,  at  $100,  the 
amount  paid  into  Court,  with 
costs  to  the  plaintiff  up  to  the 
time  of  payment  in,  and  with 
subsequent  costs  to  the  defend- 
ant, to  be  set  off;  no  costs  of  the 
appeal  to  either  party. — Per 
Riddell,  J.: — Payment  of  mon- 
ey into  Court  is  not  an  admission 
of  the  cause  of  action : Con.  Rule 
420  (Rules  of  1897). — Per  Rid- 
dell, J.,  also: — The  defendant 
was  not  guilty  of  fraud  in  promis- 
ing to  “furnish  papers.”  He 


674 


ONTARIO  LAW  REPORTS. 


thought  that  the  papers  on  which 
the  mare  was  brought  into  the 
country  were  a pedigree;  and, 
even  if  he  made  the  promise 
when  he  was  not  in  a position 
to  carry  it  out,  that  would  not 
be  such  a fraud  as  would  increase 
the  damages. — Mullett  v.  Mason 
(1866),  L.R.  1 C.P.  559,  ex- 
plained. Steinacker  v.  Squire, 
149. 

3.  Statute  of  Frauds — Part  Per- 
formance— Agreement  to  Convey 
Land  — Evidence  — Corrobora- 
tion— Executors  and  Administrat- 
ors.]— The  owner  of  a farm  agreed 
by  a formal  document  to  convey 
the  farm  to  his  son,  in  considera- 
tion of  the  payment  by  the  son 
of  a rental  to  his  father  and 
mother  during  their  lives  and  the 
life  of  the  survivor  and  the  per- 
formance of  certain  services. 
The  son  for  nearly  a year  lived  j 
on  the  farm  and  carried  out  the ! 
terms  of  the  agreement.  He ! 
then,  owing  to  domestic  difficul- 
ties, went  away.  The  father  then 
farmed  the  land  for  some  months; 
but,  after  that,  saw  the  son  and 
persuaded  him  to  return,  upon,  as  I 
stated  by  the  son,  the  same  terms 
as  those  previously  agreed  upon. 
The  son  then  again  continued  to 
carry  out,  until  the  death  about 
ten  months  later  of  both  father 
and  mother,  obligations  which 
were  the  same  as  those  specified 
in  the  original  agreement : — Held, 
that  the  evidence  of  the  son  as 
to  the  second  agreement  was 
amply  corroborated,  and  that 
the  possession  of  the  farm  by  the 
son,  the  payment  of  the  stipu- 
lated rent,  the  making  of  repairs, 


[vol. 

and  the  removal  of  large  stones 
from  the  land,  were  acts  of  part 
performance  sufficient  to  take 
the  case  out  of  the  Statute  of 
Frauds. — Judgment  of  Middle- 
ton,  J.,  affirmed.  Wilson  v. 
Cameron,  486. 

4.  Subscription  for  Bonds  of 
Railway  Company — Undertaking 
to  Construct  Branch  Line — Sig- 
nature to  Agreement — Liability  of 
Company — Personal  Liability  of 
President  — Prior  Parol  Agree- 
ment— Money  Paid  on  Faith  of 
Undertaking  — Breach  — Dam- 
ages— Method  of  Assessment  — 
Failure  of  Consideration — Absence 
of  Evidence  as  to  Loss — Difficulty 
of  Assessment — Reference .] — The 
judgments  of  Middleton,  J.,  26 
O.L.R.  441,  and  of  a Divisional 
Court  of  the  High  Court  of  Jus- 
tice, 27  O.L.R.  556,  were  affirmed 
as  to  the  liability  of  the  defend- 
ant railway  company  and  the  de- 
fendant P.  for  such  damages  as 
the  plaintiffs  had  sustained  by 
reason  of  the  breach  of  the  agree- 
ment entered  into  between  the 
railway  company  and  P.  and  the 
plaintiffs;  and  also  as  to  the 
conclusion  that,  even  if  the  agree- 
ment was  not  signed  by  P.  ex- 
cept in  his  capacity  of  president 
of  the  railway  company,  he  was 
bound  by  the  parol  agreement 
which  he  had  entered  into  as  to 
the  extension  of  the  railway  to 
St.  George  and  the  other  matters 
dealt  with  in  the  written  docu- 
ment.— And  held,  that  the  pro- 
vision of  the  document  as  to 
making  through  traffic  arrange- 
ments with  the  Canadian  Pacific 
Railway  Company  was  not  so 
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qualified  and  controlled  by  the 
subsequent  provision  as  to  P. 
doing  all  things  lawful  to  secure 
those  arrangements  that  the 
latter  was  all  that  he  bound  him- 
self to  do;  there  was  nothing  in 
the  later  provision  inconsistent 
with  the  obligation  being,  as  the 
language  used  in  the  earlier  pro- 
vision imported,  an  absolute 
one. — Held,  as  to  the  damages, 
that  the  mode  of  assessment 
adopted  by  the  Divisional  Court 
was  erroneous,  in  that  it  prac- 
tically gave  to  the  plaintiff  com- 
panies judgment  for  the  recovery 
of  the  price  they  paid  for  the 
bonds — relief  they  were  entitled 
to  only  if  the  consideration  had 
wholly  failed,  which  it  had  not, 
for  the  reasons  given  by  Middle- 
ton,  J.;  and  the  method  of 
assessment  was  also  open  to  the 
objection  that  it  was  substan- 
tially the  same  as  that  declared 
improper  in  Village  of  Brighton 
v.  Auston  (1892),  19  A.R.  305.: — 
The  plaintiffs  were  entitled  to 
more  than  nominal  damages ; but 
there  was  an  entire  absence  of 
evidence  to  supply  the  data  upon 
which  the  amount  of  the  loss 
sustained  by  the  plaintiffs  by 
the  breach  of  the  agreement 
could  be  ascertained;  and  any 
estimate,  in  the  absence  of  such 
evidence,  would  be  practically 
guess-work. — Difficulty  in  ascer- 
taining the  amount  of  the  loss  is, 
however,  no  reason  for  not  giving 
substantial  damages:  Chaplin  v. 
Hicks,  [1911]  2 K.B.  786;  and 
the  judgment  of  the  Divisional 
Court  should  be  varied  by  de- 
claring the  plaintiffs  entitled  to 
recover  from  the  railway  com- 


1 pany  and  P.  the  damages  sus- 
j tained  by  reason  of  the  breaches 
i of  the  agreement,  and  directing 
a reference  to  ascertain  the 
amount  of  such  damages.  Wood 
v.  Grand  Valley  R.W.  Co.,  44. 

See  Fraud  and  Misrepresen- 
tation— Master  and  Servant, 
2,  3 — Mortgage,  2 — Municipal 
Corporations,  1 — Negligence 
— Principal  and  Agent — Reg- 
istry Laws,  2 — Sale  of  Goods 
— Schools,  1 — Vendor  and 
Purchaser — Writ  of  Summons. 


CONTRIBUTORY 

NEGLIGENCE. 

See  Fatal  Accidents  Act — 
Highway — Street  Railways,  2. 


CONVERSION. 

See  Will,  1. 

CONVICTION. 

See  Criminal  Law — Liquor 
License  Act. 


CORROBORATION. 

See  Contract,  3. 


COSTS. 

See  Assignments  and  Prefer- 
ences, 2 — Contract,  2 — Nuis- 
ance — Registry  Laws,  1 — 
Will,  1,  3. 


COUNTERCLAIM. 

See  Nuisance. 

COUNTY  INSPECTOR. 

See  Schools,  1. 

COURT  OF  REVISION. 

See  Assessment  and  Taxes,  4* 
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COVENANT. 

See  Deed — Mortgage,  1 — 
Will,  2. 


CRIMINAL  LAW. 

1.  Betting  — Jurisdiction  of 
Police  Magistrate  — Summary 
Trial  without  Accused’s  Consent — 
— Criminal  Code,  secs.  235,  773.] 
— A person  charged  before  a 
Police  Magistrate  with  a contra- 
vention of  sec.  235  of  the  Crimin- 
al Code  (as  re-enacted  by  9 & 10 
Edw.  VII.  ch.  10,  sec.  3),  dealing 
with  betting,  wagering,  pool- 
selling, etc.,  has  the  right  to  elect 
to  be  tried  by  a jury,  and  cannot 
without  his  consent  be  tried 
summarily  by  the  Police  Magis- 
trate.— The  jurisdiction  to  try 
summarily  conferred  by  sec.  773 
is  expressly  subject  to  the  subse- 
quent provisions  of  Part  XVI., 
and  depends  upon  the  consent  of 
the  accused  as  to  all  of  the  offen- 
ces mentioned  in  the  section,  ex- 
cept those  as  to  which,  and  the 
cases  in  which,  it  is  expressly 
provided  that  jurisdiction  does 
not  depend  upon  the  consent  of 
the  person  charged.  Rex  v.  Helli- 
well,  594. 

2.  Prosecution  for  Maintaining 
a Lottery — Acquittal  of  Defendant 
— Refusal  of  Judge  to  State  a Case 
— Motion  for  Leave  to  Appeal — 
Status  of  Private  Prosecutor  as 
Applicant.] — In  a prosecution  un- 
der sec.  236  of  the  Criminal  Code 
for  maintaining  a lottery,  a pri- 
vate prosecutor  has  no  locus 
standi  to  apply,  after  the  acquit- 
tal of  the  defendant,  and  the  re- 
fusal of  the  Judge  presiding  at 
the  trial  to  state  a case,  for  leave 


[vol. 

to  appeal  to  the  Appellate  Di- 
vision from  such  refusal,  or  for 
an  order  directing  the  Judge  to 
state  a case. — The  novel  practice 
of  allowing  an  appeal  where  the 
accused  has  been  acquitted 
should  be  strictly  limited  to  cases 
coming  plainly  within  the  pro- 
visions of  the  statute;  and,  where 
the  Crown  does  not  deem  the 
case  one  in  which  the  right  to 
appeal  should  be  invoked,  the 
person  by  whom  the  charge  was 
originally  laid  should  not  have 
the  right  to  invoke  it.  Rex  v. 
Fraser,  598. 

See  Liquor  License  Act. 

DAM. 

See  Water  and  Watercours- 
es, 2. 

DAMAGES. 

See  Contract,  1,  2,  4 — Fish- 
eries — Highway  — Master 
and  Servant,  2 — Municipal 
Corporations,  1,  2 — Nuisance 
— Sale  of  Goods,  1 — Warran- 
ty. 


DEATH. 

See  Chose  in  Action — Fatal 
Accidents  Act — Insurance,  2 
—Master  and  Servant,  1 — 
Negligence. 

DECLARATORY  JUDGMENT. 

See  Principal  and  Agent. 

DEDICATION. 

See  Deed. 


DEED. 

Construction — Building  Scheme 
— Conveyances  of  Building  Lots  in 
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Park — “Access  to  Streets,  Aven- 
ues, Terraces,  and  Commons ” — 
Meaning  of  “ Commons  ” — Unen- 
closed Spaces  on  Plan — Absence 
of  Designation  — Recreation 
Grounds — Representations  of  Ven- 
dors — Quasi-dedication  to  Pur- 
chasers of  Lots — Easement  — Im- 
plied Covenant  — Estoppel  — Co- 
operative Undertaking  — Limita- 
tion of  Rights  of  Purchasers — 
Registry  Act.] — The  owners  of  a 
tract  of  land,  acquired  for  the 
purposes  of  a summer  resort 
park,  subdivided  a portion  of  it 
in  the  manner  indicated  by  a 
registered  plan,  shewing  a num- 
ber of  streets  and  building  lots 
laid  out  and  fronting  thereon, 
and  two  large  blocks  not  in  any 
way  subdivided,  to  which  free 
access  appeared  to  be  afforded 
by  three  avenues  shewn  as  com- 
municating with  them  and  T. 
avenue  passing  between  them. 
The  plan  was  afterwards  amend- 
ed by  the  laying  out  of  R.  avenue 
at  right  angles  to  T.  avenue,  thus 
subdividing  the  larger  of  the  two 
blocks.  Upon  the  amended  plan 
these  three  blocks  (containing 
about  25  acres)  appeared  entirely 
enclosed  by  the  street  lines  and 
without  mark  or  name  to  indicate 
their  purpose.  Circulars  issued 
by  the  owners,  indicating  their 
intention  in  dealing  with  the  park 
property,  referred  to  a square  of 
about  25  acres  “set  apart  for 
picnics  and  sports.”  On  the  faith 
of  statements  contained  in  the 
circulars  and  made  orally,  a 
number  of  the  building  lots  were 
sold  and  conveyed;  each  con- 
veyance contained  a clause  pro- 
viding that  the  grantee,  his 


heirs,  etc.,  and  his  and  their 
family  or  families,  should,  sub- 
ject to  the  by-laws  of  the  com- 
pany, have  “free  access  to  all  the 
streets,  avenues,  terraces,  and 
commons”  of  the  park;  and 
should  have  free  ingress  and 
egress  to  and  from  the  said  lands 
by  any  of  the  streets  or  avenues 
in  the  park.  The  conveyances 
also  contained  certain  restrictive 
provisions  as  to  the  buildings  to 
be  placed  upon  the  lots,  etc.  The 
grantees  claimed  title  under  these 
conveyances,  contending  that  the 
effect  was  to  give  them  some 
right  to  the  three  blocks  of  land 
mentioned,  which  prevented  the 
present  owner,  deriving  title  from 
the  grantors,  from  being  declared 
to  be  the  owner  in  fee  simple 
without  some  qualification.  The 
right  of  the  claimants  to  the 
streets,  avenues,  and  unenclosed 
portions  of  the  park  was  con- 
ceded:— Held,  that  the  word 
“commons”  should  be  taken  to 
include  the  three  blocks  men- 
tioned.— Municipal  Council  of 
Sydney  v.  Attorney-General  for 
New  South  Wales,  [1894]  A.C. 
444,  followed. — (2)  That  it  was 
the  intention  of  the  parties  that 
the  three  parcels  should  be  set 
apart  and  held  as  recreation 
grounds  for  the  use  of  those  who 
might  buy  lots  upon  the  faith 
and  strength  of  the  scheme  put 
forward  by  the  vendors. — (3) 
That  a private  right  had  been 
conferred  upon  the  individuals 
who  purchased  relying  upon  the 
scheme  propounded  by  the  ven- 
dors. The  lots  were  sold  upon 
what  might  be  called  a “building 
scheme,”  by  which  a portion  of 
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the  entire  tract  was  set  apart  by 
the  vendors  for  the  benefit  of 
the  purchasers.  When  this  is 
shewn,  either  by  indications 
found  upon  a plan  used  in  making 
the  sales  or  otherwise,  the  ven- 
dors cannot  depart  from  the  plan 
or  scheme  which  was  the  founda- 
tion of  the  sales.  This  may  be 
regarded  as  an  implied  covenant, 
an  implied  grant  of  an  easement, 
an  equity  in  the  nature  of  an 
easement,  or  it  may  rest  on  the 
principles  of  estoppel.  In  any 
case,  the  property  so  dedicated 
or  quasi-dedicated  is  rendered 
subject  to  the  rights  held  out  to 
the  purchaser  as  an  inducement 
to  purchase;  and  these  rights 
may  exist  in  perpetuity. — Re- 
view of  the  authorities. — (4) 
That  the  right  to  use  these  par- 
cels was  not  an  exclusive  right 
conferred  upon  the  lot-owners, 
but  was  subject  to  the  right  of 
the  vendors  themselves  to  use 
and  to  lease  or  license  for  picnic 
purposes. — (5)  That  the  present 
owner,  not  being  a purchaser  for 
value  without  notice,  derived  no 
assistance  from  the  Registry 
Act.  Re  Lome  Park,  289. 

See  Registry  Laws,  2. 

DEFALCATION. 

See  Insurance,  1. 

DIRECTORS. 

See  Banks  and  Banking  2. 

DISCHARGE  OF  MORTGAGE. 

See  Mortgage,  1. 

DISMISSAL  OF  SERVANT. 

See  Master  and  Servant,  3. 


DOMICILE. 

See  Master  and  Servant,  2. 

DOWER. 

See  Will,  1. 


EASEMENT. 

See  Deed. 


ELECTION. 

See  Will,  1. 


ENCROACHMENT. 

See  Nuisance. 

EQUITABLE  RELIEF. 

See  Fraud  and  Misrepresen- 
tation. 

ESTOPPEL. 

See  Deed — Insurance,  1 — 
Master  and  Servant,  3 — 
Schools,  1 — Vendor  and  Pur- 
chaser. 


EVIDENCE. 

See  Contract,  3 — Highway — 
Master  and  Servant,  2 — Mu- 
nicipal Corporations,  2 — 
Principal  and  Agent — Sale  of 
Goods,  2 — Street  Railways,  1 
—Will,  3. 


EXECUTORS  AND 
ADMINISTRATORS. 

See  Contract,  3— Pleading. 


EXEMPTIONS. 

See  Assessment  and  Taxes. 

EXONERATION. 

See  Mortgage,  2 — Will,  1. 

EXPROPRIATION. 

See  Municipal  Corpora- 
tions, 3. 
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FATAL  ACCIDENTS  ACT. 

Death  of  Young  Child — Action 
hy  Parents — Reasonable  Expecta- 
tion of  Pecuniary  Benefit  from 
Continuance  of  Life — Failure  to 
Shew — Cause  of  Death — Negli- 
gence— Contributory  Negligence — 
Findings  of  Trial  Judge  on 
Evidence  — Appeal.]  — The  judg- 
ment of  Middleton,  J.,  29  O.L. 
R.  527,  affirmed.  Pedlar  v.  To- 
ronto Power  Co.,  581. 


FIDELITY  BOND. 

See  Insurance,  1. 


FISHERIES. 

License  to  Set  Nets — Fisheries 
Act,  R.S.C.  1906,  ch.  45,  sec.  47, 
sub-secs.  2,  4 — Nets  Destroyed  by 
Tug — Obstruction  to  Navigation — 
River  with  two  Channels — Negli- 
gence — Damages  — Ship  — Jury 
— Absence  of  Direct  Finding  Con- 
necting Negligence  Found  with  De- 
struction of  Nets — Right  of  Court 
to  Enter  Judgment  instead  of  Or- 
dering New  Trial  — Judicature 
Act,  1913,  sec.  27  (2).]— Sub- 
sections 2 and  4 of  sec.  47  of  the 
Fisheries  Act,  R.S.C.  1906,  ch. 
45,  must  be  read  together;  and, 
where  a river  has  two  channels, 
it  is  lawful  to  set  out  nets  or 
other  fishing  apparatus  across 
one  channel  if  the  main  channel 
is  not  obstructed,  and  if  one- 
third  of  the  course  of  the  river 
(not  being  a tidal  river)  is  always 
left  open. — But,  even  if  nets  have 
been  unlawfully  set  out,  the 
owner  of  a vessel  which  in  passing 
destroys  them  is  liable  in  dama- 
ges if  there  has  been  negligence  in 
the  navigation  of  the  vessel. — 
It  was  held,  that  there  clearly 


was  negligence  in  this  case,  the 
tug  or  “ alligator”  in  question 
having,  without  any  look-out  or 
precautions,  passed  in  the  dark 
up  a channel  not  used  by 
tugs,  and  known  to  the  persons 
in  charge  to  be  a fishing  ground, 
and  having  pulled  itself  up  the 
river  upon  a cable  which  tore  up 
the  nets  in  question. — Where  the 
findings  of  the  jury  did  not 
clearly  state  that  the  loss  of  the 
nets  was  caused  by  the  defendant 
company’s  negligence,  but  the 
amount  in  question  was  small, 
and  all  the  materials  necessary 
for  determining  the  matter  in 
controversy  were  before  it,  the 
Court,  instead  of  directing  a 
new  trial,  exercised  the  jurisdic- 
tion given  to  it  by  sec.  27  of  the 
Judicature  Act,  1913,  and  gave 
judgment  in  the  plaintiff’s  fav- 
our. Smith  v.  Northern  Construc- 
tion Co.,  494. 


FORECLOSURE. 

See  Mortgage,  3. 

FOREIGN  EXECUTORS. 

See  Pleading. 

FOREIGN  LAW. 

See  Master  and  Servant,  2. 


FORFEITURE. 

See  Vendor  and  Purchaser. 

FRAUD  AND  MISREPRE- 
SENTATION. 

Sale  of  Motor  Car — Fraudulent 
Misrepresentation  Inducing  Con- 
tract— il  Perfectly  New  Car ” — 
Right  of  Purchaser  to  Rescind — 
Return  of  Purchase-price  — 
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Prompt  Repudiation  after  Discov- 
ery of  History  of  Car — Ability  to 
Make  Restitution — Equitable  Re- 
lief — Compensation  for  Use 
and  Deterioration  of  Car — 
Set-off  of  Interest  on  Purchase- 
price.} — The  defendant  company 
sold  the  plaintiff  a motor  car,  re- 
presenting to  her  that  it  was  “a 
perfectly  new  car,”  which  was 
untrue;  as  soon  as  the  plaintiff 
discovered  that  the  car  was  not 
a new  one,  but  had  been  used, 
damaged,  and  repaired,  she  re- 
pudiated the  contract;  but  she 
had  then  used  the  car  for  seven 
or  eight  months: — Held , upon 
the  evidence,  that  the  untrue 
representation  made  by  the  de- 
fendant company,  or  its  manager, 
was  made  with  intent  to  mislead 
the  plaintiff,  and  was  a fraudu- 
lent misrepresentation,  upon 
which  the  plaintiff  relied  and  by 
which  she  was  induced  to  pur- 
chase the  car. — Held,  therefore, 
that  the  plaintiff  was  entitled  to 
rescind;  and  that  the  fact  that 
she  could  not  restore  the  car  in 
precisely  the  same  condition  that 
it  was  when  she  bought  it,  by 
reason  of  its  use  in  the  meantime, 
should  not  stand  in  the  way  of  the 
plaintiff  being  relieved  from  the 
contract  and  recovering  the  mon- 
ey paid  for  the  car — justice  being 
done  by  allowing  as  compensa- 
tion for  any  deterioration  in  the 
car  and  for  the  use  of  it  by  the 
plaintiff  the  amount  of  the  in- 
terest on  the  purchase-price,  to 
which  she  would  have  been  en- 
titled.— Erlang er  v.  New  Som- 
brero Phosphate  Co.  (1878),  3 
App.  Cas.  1218,  1278-9,  followed. 
— Judgment  of  Boyd,  C.,  affirm- 
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ed.  Addison  v.  Ottawa  Auto  and 
Taxi  Co.,  51. 

See  Contract,  1,  2 — Sale  of 
Goods,  1. 

GOODWILL. 

See  Municipal  Corpora- 
tions, 3. 

GUARANTY. 

See  Company — Insurance,  1. 

GUARDIAN. 

See  Insurance,  2. 

HARBOUR. 

See  Water  and  Watercours- 
es, 1. 

HIGHWAY. 

Nonrepair — Injury  to  Travel- 
ler— Road  “ Assumed ” by  County 
Corporation — Act  for  the  Improve- 
ment of  Public  Highways,  7 Edw. 
VII.  ch.  16 — Obligation  to  “ Re- 
pair” and  “Maintain” — Muni- 
cipal Act,  1903,  secs.  558,  606 — 
Gravelling  Done  in  Winter  in 
Centre  of  Road — Absence  of  Warn- 
ing or  Notice  of  Dangerous  Con- 
dition— Traveller  in  Loaded  Sleigh 
Following  Track  at  Side  of  Road 
— Dangerous  Slope  towards  Ditch 
— Method  of  Road  Construction — 
Employment  of  Competent  Engin- 
eer— Following  Regulations  of  De- 
partment of  Public  Works — Pro- 
vincial Grant  for  Improvement  of 
Highways  Negligence  — Insu- 
fficient Oversight — Employment  of 
Incompetent  Workmen  — Disre- 
gard of  Statutory  Prohibition — 
Proximate  Cause  of  Injury — 
Misfeasance  — Obstruction — Con- 
tributory Negligence  — Evidence 
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— Contradicting  Statement  of  Wit- 
ness by  Previous  Admission — 
Damages.] — A township  road  had 
been  assumed  by  the  defendants, 
the  county  corporation,  under 
an  Act  for  the  Improvement  of 
Public  Highways,  7 Edw.  VII. 
ch.  16;  and  the  defendants  were, 
at  the  time  the  plaintiff’s  cause 
of  action  arose,  and  had  been 
for  some  time  before,  alone 
bound,  under  the  obligation  im- 
posed by  that  statute,  to  main- 
tain and  repair  the  road.  After 
assuming  the  road,  the  defend- 
ants proceeded  to  repair  it,  by 
grading  and  gravelling  it,  laying 
the  gravel  on  the  road,  and  leav- 
ing it,  after  raking,  to  “traffic 
consolidation.”  The  gravelling 
was  done  in  the  winter  (1912-13)  , 
the  road  being  left  open  for  traf- 
fic. On  a day  in  winter,  while  the 
work  was  going  on,  and  when 
there  was  snow  enough  upon  the 
ground  to  make  sleighing  of  an 
indifferent  kind,  the  plaintiff  and 
his  son,  a young  man,  were  in  the 
plaintiff’s  sleigh  on  a pair  of 
bobsleighs;  and  they  had  a load 
of  three  calves,  weighing  about 
750  lbs.,  securely  tied  in  boxes 
within  the  rack  with  which  the 
sleigh  was  provided.  They  pro- 
ceeded along  the  highway  men- 
tioned, a much-travelled  one. 
The  track  was  well-broken,  before 
them,  and  ran  along  the  south 
side,  their  left-hand  side,  of  the 
road,  between  the  new-laid  grav- 
el, which  had  no  snow  upon  it, 
and  the  ditch- — a space  of  about 
seven  feet.  There  was  no  track 
on  the  right-hand  side  of  the 
gravel.  The  defendants  had  given 
no  notice  or  warning  of  the  con- 


dition of  the  road.  Upon  the 
left-hand  track  the  plaintiffs  had 
difficulty  in  proceeding  because 
of  the  slewing  of  the  bobs  on  the 
snow  and  ice,  owing  to  the  slant 
in  the  road  towards  the  ditch. 
The  sleigh  upset  eventually;  the 
plaintiff  was  severely  injured; 
and  he  brought  this  action  to  re- 
cover damages  for  his  injuries, 
alleging  negligence.  The  work 
upon  the  road  was  placed  by  the 
defendants  in  the  hands  of  their 
county  engineer,  a man  compet- 
ent to  carry  it  out,  and  he  em- 
ployed farmers  living  in  the 
neighbourhood  to  do  the  work, 
none  of  whom  were  trained  road- 
makers.  The  plan  adopted  in 
regard  to  the  width  and  shape  of 
the  surface  of  the  road  was  that 
recommended  by  the  Depart- 
ment of  Public  Works  of  the 
Province,  in  respect  of  work 
done  under  the  provisions  of  the 
Act  for  the  Improvement  of  Pub- 
lic Highways,  which  requires  that 
the  regulations  of  the  Depart- 
ment shall  be  followed  to  entitle 
the  corporation  to  the  provincial 
grant  provided  for  in  the  Act. 
There  was  evidence  that  too 
much  fall  was  given  to  the  road 
from  its  centre  to  the  sides;  that 
a fall  of  one  inch  in  twenty-four 
would  be  ample;  whereas  the 
fall  was  one  in  twelve: — Held,  (1) 
that  the  defendants,  having  ap- 
pointed a competent  man,  their 
own  engineer,  to  plan  and  carry 
out  the  work,  and  he  having 
done  that  which  legislation  made 
necessary  to  obtain  the  benefit  of 
the  Act  under  which  the  highway 
had  been  assumed  by  the  defend- 
ants, were  not  guilty  of  action- 
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able  negligence  in  their  plan  of 
construction  of  the  road. — (2) 
That  the  method  adopted  was, 
upon  the  evidence,  not  in  itself  a 
negligent  one — that  there  was 
not,  as  contended  by  the  plain- 
tiff, actionable  negligence  on  the 
part  of  the  county  engineer  in 
inefficient  oversight  of  the  work 
and  in  the  employment  of  incom- 
petent men  to  do  it. — (3)  That 
the  work  being  done  upon  the 
highway  was  “repairs,”  within 
the  meaning  of  that  word  as  used 
in  sec.  558  of  the  Consolidated 
Municipal  Act,  1903;  and  the 
defendants  were  doing  what  was 
forbidden  by  that  section,  name- 
ly, putting  gravel  upon  the  road 
for  repairs  during  the  winter 
months  so  as  to  interfere  with 
sleighing.  The  work  being  done 
was  one  of  maintenance,  as  well 
as  repair,  and  the  defendants,  by 
7 Edw.  VII.  ch.  16,  sec.  12,  were 
under  obligation  to  maintain. 
“Repair”  applies  to  extended 
gravelling  such  as  was  being 
done,  and  not  only  to  gravelling 
here  or  there  in  small  quantities. 
“Repair,”  used  in  secs.  558  and 
606  of  the  Act  of  1903,  should 
have  the  same  meaning  in  both. 
The  introduction  of  the  word 
“rebuilding”  in  sec.  495  of  the 
Municipal  Act,  1913,  did  not 
take  away  from  the  force  or 
effect  of  the  earlier  enactment, 
which  covered  such  work  as  that 
in  question.  “Repair”  includes 
the  growth  from  a blazed  line 
to  a paved  street,  according  to 
the  needs  of  traffic,  having  regard 
to  the  means  available  for  the 
purpose.  Disregard  of  the  statu- 
tory prohibition  was  directly  the 


cause  of  the  plaintiff’s  injury; 
and,  apart  from  statute,  it  was 
an  act  of  negligence  to  place 
gravel  on  the  centre  of  a road  in 
winter,  in  this  country,  if  that 
reasonably  could  be  avoided. 
And,  therefore,  the  defendants 
were  liable  in  damages  to  the 
plaintiff  unless  there  was  con- 
tributory negligence  on  his  part. 
— Jones  v.  Canadian  Pacific  R.W. 
Co.  (1912-13),  3 O.W.N.  1404,  29 
Times  L.R.  773  (P.C.),  referred 
to. — (4)  That  the  road  was  put 
in  a needlessly  dangerous  con- 
dition by  the  defendants;  that 
condition  was  the  proximate 
cause  of  the  plaintiff’s  injury; 
and  the  defendants  were,  through 
their  servants,  guilty  of  mis- 
feasance in  needlessly  obstruct- 
ing the  highway. — (5)  That, 
upon  the  evidence,  the  plaintiff 
was  not  deprived  of  any  right  of 
action  by  reason  of  any  negli- 
gence on  his  part.- — (6)  Remarks 
upon  the  weight  to  be  given  to 
the  testimony  of  a witness  who 
swore  that  the  plaintiff’s  son  had 
told  him  that  “one  of  the  horses 
had  bit  at  the  other,  and  just 
then  the  accident  happened” — 
which  was  denied  by  the  son  in 
the  witness-box. — (7)  Assessment 
of  damages  at  $1,000.  Weston  v. 
County  of  Middlesex,  21. 

See  Municipal  Corpora- 
tions, 1,  2. 


ILLEGALITY. 

See  Schools,  1. 

IMPROVEMENT  OF 
HIGHWAYS. 

See  Highway. 
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IMPROVEMENTS. 

See  Will,  3. 

INDEMNITY. 

See  Mortgage,  2. 

INFANT. 

See  Fatal  Accidents  Act — 
Insurance,  2 — Mortgage,  3. 

INJUNCTION. 

See  Municipal  Corpora- 
tions, 1 — Nuisance  — Trade 
Name  — Water  and  Water- 
courses, 2. 

INSOLVENCY. 

See  Assignments  and  Prefer- 
ences. 


INSPECTOR  OF  PUBLIC 
SCHOOLS. 

See  Schools,  1. 

INSURANCE. 

1.  Fidelity  Bond — Municipal 
Tax  Collector — Defalcation — Ac- 
tion by  Municipal  Corporation — 
Application  for  Bond  and  Answers 
to  Questions — Incorporation  of , in 
New  Bond — Recitals — Estoppel — 
Conditions  — Breach  — - Untrue 
Statement  and  Promise — Materi- 
ality— Appointment  of  Auditors — 
Failure  to  Examine  Collector’s 
Rolls — Municipal  Act,  secs.  10, 
299,  304  (1) — Embodiment  in 
Bond  of  Application  and  Answers 
— Sufficiency — Insurance  Act,  R. 
S.O.  1897,  ch.  203,  sec.  144— 
Compliance  with.] — The  defend- 
ants, by  a bond  dated  the  30th 
May,  1905,  covering  the  period 
from  the  10th  June,  1905,  to  the 
10th  June,  1906,  and  renewed  by 


annual  continuation  certificates 
up  to  the  10th  June,  1911,  agreed 
to  guarantee  the  plaintiffs  to  the 
amount  of  $5,000,  against  loss 
through  the  fraud  or  dishonesty 
of  M.,  their  Chief  of  Police  and 
Collector  of  Taxes.  There  had 
been  a similar  previous  bond 
covering  the  period  from  the  10th 
June,  1904,  to  the  10th  June, 
1905,  issued  upon  the  application 
of  M.  and  the  answers  of  the 
then  Mayor  of  the  plaintiff  cor- 
poration to  certain  questions, 
stated  to  be  taken  as  the  basis  of 
the  bond;  but  no  new  applica- 
tion was  made  by  M.  or  the 
plaintiffs  for  the  bond  of  the  30th 
May,  1905,  upon  which  the  plain- 
tiffs now  sued,  and  which  con- 
tained a recital  that  they  had  de- 
livered to  the  defendants  a state- 
ment in  writing,  “which  state- 
ment is  made  a part  hereof,”  and 
that  the  bond  was  given  “upon 
the  faith  of  the  said  statement 
as  aforesaid  by  the  employer, 
which  the  employer  warrants  to 
be  true:” — Held,  that  the  plain- 
tiffs were  estopped  from  setting 
up  that  the  application  and 
answers  given  in  1904  were  not 
the  application  and  answers  upon 
which  the  bond  sued  on  was 
based. — During  the  years  1908 
and  1909  M.  collected  upwards  of 
$11,000  more  than  he  paid  over 
to  the  plaintiffs7  treasurer.  The 
plaintiffs  appointed  auditors  an- 
nually, but  the  auditors  did  not 
examine  the  collector’s  rolls, 
although  in  the  document  of  the 
10th  June,  1904,  the  answer  to 
the  question,  “What  means  will 
you  use  to  ascertain  whether  his 
accounts  are  correct?  was,  “Audi- 
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tors  examine  rolls  and  his  vouch- 
ers from  Treasurer,  yearly.” 
Each  year,  upon  the  granting  of 
the  renewal  or  continuation  cer- 
tificate, the  Mayor  or  Clerk 
signed  a statement  to  the  effect 
that  M.’s  books  and  accounts 
had  been  examined  and  found 
correct.  The  town  council  did 
not  give  the  auditors  any  direc- 
tions; they  simply  appointed 
them  auditors  for  the  municipal- 
ity, with  such  duties  “as  are  de- 
fined by  statute.”  See  the  Muni- 
cipal Act,  1903,  secs.  299,  304 
(1)  :—Held,  that  it  was  the  duty 
of  the  plaintiffs’  council,  under 
sec.  10  of  the  Act,  to  see  that  the 
auditors  duly  performed  the  dut- 
ies of  their  office;  the  council  had 
not  fulfilled  their  duty  by  simply 
passing  the  statutory  by-law 
naming  the  auditors. — Held,  also, 
that,  by  acquiescing  in  and  con- 
firming the  report  of  the  audit- 
ors, which  shewed  that  they  had 
not  examined  the  collector’s  rolls, 
the  plaintiffs  violated  the  prom- 
ise given  by  the  Mayor  on  their 
behalf,  in  the  answers  that  pre- 
ceded and  formed  the  basis  of  the 
bond;  and  the  representations 
subsequently  made  by  the  Mayor 
and  Clerk,  in  the  statements 
upon  which  the  annual  renewals 
were  made,  were  untrue;  and 
these  were  all  material  to  the  risk, 
and  directly  contributed  to  the 
defalcation  of  M. — Held,  also, 
that  the  answers  of  the  Mayor 
were  sufficiently  embodied  in  the 
bond  to  comply  with  the  pro- 
visions of  the  Ontario  Insurance 
Act,  R.S.O.  1897,  ch.  203,  sec. 
144. — Hay  v.  Employers’  Liabil- 
ity Assurance  Corporation  (1905), 
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6 O.W.R.  459,  Venner  v.  Sun  Life 
Insurance  Co.  (1890),  17  S.C.R. 
394,  and  Jordan  v.  Provincial 
Provident  Institution  (1898),  28 
S.C.R.  554,  followed. — Village  of 
London  Westv.  London  Guarantee 
and  Accident  Co.  (1895),  26  O.R. 
520,  not  followed.- — Per  Hod- 
gins,  J.A. : — The  condition  relied 
upon  was  literally  set  out  in  full 
in  the  bond  itself,  in  the  words, 
“If  the  employers’  written  state- 
ment hereinbefore  referred  to 
shall  be  found  in  any  respect  un- 
true, this  bond  shall  be  void,” 
although  the  particular  false 
statement  was  not  identified,  and 
must  be  proved;  and  this  was 
really  the  basis  of  the  decisions 
in  the  Venner  and  Jordan  cases. 
— Per  Meredith,  C.J.O.,  and 
Hodgins,  J.A.,  remarks  upon  the 
difficulties  occasioned  by  the 
absence  from  those  cases  of  any 
mention  of  the  differences  be- 
tween the  Dominion  and  Pro- 
vincial statutes;  and,  per  Hod- 
gins,  J.A.,  that  the  latter  case 
was  also  rendered  obscure  by  the 
assumption  that  the  terms  of  the 
contract  and  conditions  modify- 
ing its  effect  were  necessarily 
one  and  the  same  thing — refer- 
ring to  Youlden  v.  London  Guar- 
antee and  Accident  Co.  (1913), 
28  O.L.R.  161. — Per  Meredith, 
C.J.O.,  discussion  of  the  meaning 
of  sec.  144  (2)  of  R.S.O.  1897, 
ch.  203;  reference  to  previous 
Ontario  statutes  and  to  the  pro- 
visions of  the  Dominion  Insur- 
ance Acts;  and  review  of  the 
authorities.  This  Court  was 
bound  by  the  decision  of  the 
Supreme  Court  of  Canada  in  the 
Jordan  case,  and  of  the  Court  of 
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Appeal  in  the  Hay  case,  to  treat 
the  London  West  case  as  wrongly 
decided;  were  this  Court  not  so 
bound,  the  conclusion  in  this 
case  should  be  the  same  as  in 
that. — Held,  therefore,  reversing 
the  judgment  of  Britton,  J.,  that 
the  plaintiffs  were  not  entitled 
to  recover  upon  the  bond.  Town 
of  Arnprior  v.  United  States 
Fidelity  and  Guaranty  Co.,  618. 

2.  Life  Insurance — Money  Pay- 
able by  Benevolent  Society  to  Wife 
of  Assured — Death  of  Wife  before 
Assured — Rights  of  Children  of 
Assured — Guardian  Appointed  by 
Surrogate  Court — Application  to 
be  Appointed  Trustee  to  Receive 
Infants’  Shares — Ontario  Insur- 
ance Act,  2 Geo.  V.  ch.  33,  secs. 
171-178  — Ontario  Insurance 
Amendment  Act,  3 <&  4 Geo.  V. 
ch.  35,  secs.  10,  12 — Effect  of — 
Payment  to  be  to  Trustee  or  into 
Court — Safety  of  Money — Saving 
of  Expense — Interests  of  Infants — 
Security  to  be  Given  by  Trustee — 
Consent  of  Infants — Notice  to 
Official  Guardian .] — R.,  being  a 
member  of  a benevolent  society, 
was  entitled  to  and  held  a “bene- 
fit certificate,”  under  which 
$3,000  was  made  payable  to  his 
wife  at  his  death;  she  died,  and 
he  after  her,  leaving  three  chil- 
dren. The  eldest  child,  who  was 
of  age,  obtained  from  the  proper 
Surrogate  Court  letters  of  guar- 
dianship of  the  other  two,  whose 
ages  were  19  and  17,  and  upon 
the  petition  for  the  letters  gave 
security  for  the  proper  applica- 
tion of  the  infants’  shares  of  the 
$3,000.  He  than  applied  ex  parte 
to  a Judge  of  the  High  Court 


Division,  under  sec.  175  of  the 
Ontario  Insurance  Act,  2 Geo. 
V.  ch.  33,  as  amended  by  the 
Ontario  Insurance  Amendment 
Act,  3 & 4 Geo.  V.  ch.  35,  sec.  10, 
for  an  order  appointing  him 
trustee  to  receive  the  infants’ 
shares: — Held,  that,  the  wife  of 
the  assured  having  died  before 
him,  and  he  having  died  without 
making  any  other  disposition  of 
the  money,  the  three  children 
were  entitled  to  it  in  equal  shares, 
under  sec.  178,  sub-sec.  7,  of  the 
principal  Act,  as  amended  by 
sec.  12  of  the  amending  Act. — 

(2)  That  the  effect  of  sec.  175 
as  amended  is  to  exclude  execut- 
ors and  such  a guardian  as  the 
applicant  from  the  right  to  be 
paid  such  moneys,  and  to  make 
them  payable,  in  such  a case  as 
this,  only  to  a trustee  appointed 
by  the  Court  or  into  Court. — 

(3)  That  the  main  purposes  of 
the  Legislature  and  of  the  Courts, 
in  dealing  with  the  question  of 
payment  over  of  moneys  due  to 
infants,  are  (1)  safety  of  the 
money  and  (2)  saving  of  expense. 
— (4)  That,  though  power  to  pay 
into  Court  is  expressly  given  by 
sec.  176  of  the  principal  Act,  it  is 
only  in  a case  where  there  is  no 
person  competent  to  receive  the 
money;  and  it  is  intended  by 
the  legislation  that,  as  a general 
rule,  the  money  should  be  paid, 
not  into  Court,  but  to  some  one 
in  trust  for  the  infants. — (5)  That 
in  making  an  order  appointing  a 
trustee  to  receive  the  money,  the 
Court  should,  as  far  as  possible, 
safeguard  the  interests  of  the 
infants:  by  requiring  ample  se- 
curity, carefully  scrutinised;  by 
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requiring  the  consent  of  the  in- 
fants, personally  given  when 
practicable,  when  they  are  cap- 
able of  understanding  the  nature 
and  effect  of  the  Court’s  order; 
by  requiring  notice  to  be  given 
to  the  Official  Guardian;  and 
in  this  case  by  requiring  further 
evidence  and  notice  to  the  bene- 
volent society.  Re  Rennie  In- 
fants, 6. 

See  Banks  and  Banking,  1 — 
Fraud  and  Misrepresentation 
— Sale  of  Goods,  1. 

INTOXICATING  LIQUORS. 

See  Liquor  License  Act — 
Warranty. 

JUDGE’S  CHARGE. 

See  Master  and  Servant,  1, 

2. 

JUDGMENT. 

See  Fisheries — Master  and 
Servant,  3 — Principal  and 
Agent. 


JURISDICTION. 

See  Assessment  and  Taxes, 
4 — Banks  and  Banking,  2 — 
Criminal  Law,  1 — Writ  of 
Summons. 


JURY. 

See  Contract,  1 — Fisheries 
— tM aster  and  Servant,  1,  2 — 
Street  Railways,  2. 

LAND  TITLES  ACT. 

Assessment  and  Taxes — Sale  of 
Land  for  Taxes — Limitation  of 
Time  for  Registration  of  Tax  Deed 
— Purchaser  for  Value  without 
Notice — Rectification  of  Register.] 


[vol. 

— In  the  case  of  land  which  is 
registered  under  the  Land  Titles 
Act,  1 Geo.  V.  ch.  28,  the  time 
and  mode  of  completing  a tax 
title  are  governed  by  that  Act 
alone;  and  the  limitations  con- 
tained in  the  Assessment  Act  and 
the  Registry  Act  do  not  apply. — 
The  tax  sale  purchaser  must 
proceed  to  complete  his  tax  title 
as  provided  by  sec.  66  of  the 
Land  Titles  Act;  and,  in  default, 
his  right  will  be  barred  as  against 
a transferee  of  the  land  for  valu- 
able consideration  without  notice 
of  the  tax  sale. — The  registration 
of  the  tax  title  is  not  a bar  to  the 
right  of  the  prior  transferee  for 
valuable  consideration  without 
notice;  if  no  rights  have  been 
acquired  from  the  tax  purchaser, 
the  register  may  be  rectified  on 
the  prior  transferee’s  application. 
— Where  a tax  purchaser  did  not 
take,  for  more  than  nine  years, 
any  proceedings  to  cbmplete  his 
tax  title,  and  then  obtained  regis- 
tration without  actual  notice  to 
or  appearance  by  the  then  regis- 
tered owner,  it  was  held,  that  a 
transferee  from  this  registered 
owner,  for  valuable  consideration 
and  without  notice,  was  entitled 
prima  facie  to  have  the  register 
rectified;  but,  as  the  evidence 
on  the  application  was  meagre, 
the  tax  purchaser  was  given  the 
option  of  taking  a reference  to 
have  the  facts  more  fully  brought 
out.  Re  Lord  and  Ellis,  582. 


LANDLORD  AND  TENANT. 

See  Vendor  and  Purchaser. 


LEASE. 

See  Vendor  and  Purchaser. 
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LEGACY. 

See  Pleading. 


LICENSE. 

See  Fisheries. 


LIMITATIONS  OF  ACTIONS. 

See  Schools,  1 — Statutes 
(Construction  of). 

LIQUOR  LICENSE  ACT. 

Motion  to  Quash  Conviction — 
Limitation  of  Time — 9 Edw.  VII. 
ch.  82,  sec.  25  (0.) — Service  of 
Notice — Proof  of — Waiver — Prac- 
tice.]— Where  . an  information  is 
laid  and  the  prosecution  carried 
on  under  and  in  accordance  with 
the  provisions  of  the  Liquor 
License  Act,  for  an  offence 
throughout  expressly  stated  to 
have  been  committed  in  contra- 
vention of  its  provisions,  and  on 
the  motion  to  quash  the  resultant 
conviction  it  is  referred  to  as  hav- 
ing been  made  under  that  Act, 
the  proceedings  must  be  dealt 
with  in  accordance  with  the  pro- 
visions of  that  Act;  and  the 
limitation  of  twenty  days  within 
which,  by  9 Edw.  VII.  ch.  82, 
sec.  25  (O.),  notice  of  motion  to 
quash  the  conviction  must  be 
served,  applies  whether  there  was 
or  was  not  power  under  the  Act 
to  make  the  conviction  in  ques- 
tion.— Service  of  the  notice  of 
motion  to  quash  the  conviction 
must  be  strictly  proved;  mere 
indefinite  hearsay  or  presumptive 
evidence  is  not  sufficient. — On  a 
motion  to  quash  a conviction 
under  the  Liquor  License  Act,  the 
demanding  of  copies  of  affidavits 
and  the  enlarging  of  the  motion 
by  the  prosecution  do  not  con- 


stitute a waiver  of  the  right  to 
object  that  the  motion  is  out  of 
time;  for  public  interests  are 
involved,  and  the  question  of 
waiver,  therefore,  assumes  a 
different  character  from  that 
arising  in  the  case  of  entirely  a 
private  prosecution.  Re  Elliott} 
589. 

See  Warranty. 


LOCAL  OPTION. 

See  Warranty. 

LOST  GRANT. 

See  Water  and  Watercours- 
es, 2. 

LOTTERY. 

See  Criminal  Law,  2. 


MARRIAGE  SETTLEMENT. 

See  Will,  2. 

MARSH  LANDS. 

See  Water  and  Watercours- 
es, 1. 

MASTER  AND  SERVANT. 

1 . Death  of  Servant — Railway — 
Collision  Caused  by  Failure  of 
Fellow-servant  to  Attend  to  Signals 
— Charge  of  Snow-plough  Given 
to  Unqualified  Person — Breach  of 
Statutory  Duty  by  Railway  Com- 
pany— Railway  Act,  R.S.C.  1906, 
ch.  37,  sec.  427 — Common  Em- 
ployment— Trial  Judge's  Charge 
— Proper  Direction  to  Jury — 
Negligence  of  Company — Causal 
Connection  with  Death — Findings 
of  Jury — Proper  Inference  from 
Facts.] — By  sec.  427  of  the  Rail- 
way Act,  R.S.C.  1906,  ch.  37,  any 
railway  company  that  does,  caus- 
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es  or  permits  to  be  done,  any 
matter,  act  ot  thing  contrary  to 
the  orders  or  directions  of  the 
Board  of  Railway  Commission- 
ers, or  omits  to  do  any  act,  matter 
or  thing,  thereby  required  to  be 
done,  shall  be  liable  to  any  person 
injured  by  any  such  act  or  omis- 
sion for  the  full  amount  of  dam- 
ages sustained  thereby.  An  order 
of  the  Board  provided  that  “no 
railway  company  shall  permit 
any  employee  to  engage  in  the 
operation  of  trains,  or  handle 
train  orders,  without  first  requir- 
ing such  employee  to  pass  an  ex- 
amination on  train  rules  and 
undergo  a satisfactory  eye  and 
ear  test  by  a competent  examin- 
er.’’— W.,  who  was  in  the  service 
of  the  defendant  railway  com- 
pany as  a section  foreman,  had 
not  passed  the  examination  or 
submitted  to  the  test  imposed 
by  the  order.  He  was,  neverthe- 
less, put  in  charge  of  the  snow- 
plough of  a snow-plough  train, 
one  of  his  duties  being  to  whistle 
when  approaching  a level  cross- 
ing or  a station.  There  was  no 
evidence  to  shew  that  he  was  in 
fact  fitted  to  discharge  the  duties 
he  was  put  to  discharge.  The 
engine-driver,  the  engine  being 
behind  the  plough,  could  not  see 
ahead,  and  he  relied  upon  W.  to 
give  the  proper  whistles.  W. 
gave  no  whistle  approaching  a 
certain  station;  and  the  train, 
in  disregard  of  the  proper  sema- 
phore red  light  signals,  which 
were  duly  given,  steamed  into 
the  station  and  collided  with 
another  train.  J.,  who  was  with 
W.  in  the  snow-plough,  as  his 
assistant,  was  killed,  and  his 


widow,  as  administratrix  of  his 
estate,  brought  this  action, 
under  the  Fatal  Accidents 
Act,  R.S.O.  1897,  ch.  166,  for 
damages  in  respect  of  his 
death.  The  defendants  ad- 
mitted liability  under  the  Work- 
men’s Compensation  for  Injuries 
Act;  but  disputed  their  liability 
at  common  law.  The  jury,  in 
answer  to  questions,  found  that 
the  defendants  were  guilty  of 
negligence  that  caused  the  death 
of  J.;  that  the  negligence  was 
not  having  a competent  em- 
ployee in  charge  of  the  snow- 
plough train;  that  the  defend- 
ants permitted  W.  to  engage  in 
the  operation  of  the  train  without 
having  required  him  to  pass  the 
examination  and  undergo  the 
test  prescribed ; that  the  plaintiff 
thereby  suffered  the  damage 
complained  of;  and  that  J.  could 
not  have  avoided  the  accident 
by  the  exercise  of  reasonable 
care: — Held,  that  the  defendant 
company  could  not,  even  apart 
from  the  above-mentioned  pro- 
vision of  the  Railway  Act,  have 
relied  upon  the  fact  that  W.  and 
J.  were  fellow-servants,  since  W. 
was  placed  in  the  position  he 
held  in  breach  of  the  employers’ 
statutory  duty,  and  the  breach 
of  such  duty  by  the  employers  is 
not  one  of  the  risks  which  a serv- 
ant can  be  assumed  to  run  when 
he  enters  the  employers’  service; 
the  risk  which  he  does  assume 
is  that  which  arises  from  the 
possible  negligence  of  a fellow- 
servant  who  has  been  selected 
with  due  care  by  the  master; 
and  a servant  cannot  be  said  to 
be  selected  with  due  care  when 
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the  master,  in  defiance  of  a posi- 
tive statutory  prohibition,  selects 
for  a particular  work  a servant 
whose  fitness  for  that  work  has 
never  been  ascertained  in  the 
manner  prescribed.  The  doctrine 
of  common  employment  does  not 
apply  where  a statutory  duty  is 
violated  by  the  employers. — 
Johnson  v.  Lindsay  & Co.,  [1891] 
A.C.  371,  382,  Groves  v.  Lord 
Wimborne,  [1898]  2 Q.B.  402, 
David  v.  Britannic  Merthyr  Coal 
Co.,  [1909]  2 K.B.  146,  and 
Butler  v.  Fife  Coal  Co.  Limited, 
[1912]  A.C.  149,  applied  and 
followed. — Held,  also,  that  by 
the  charge  of  the  trial  Judge, 
taken  as  a whole,  as  it  ought  to 
be,  the  jury  were  not  left  under 
any  erroneous  impression  as  to 
the  real  nature  of  the  issues  they 
had  to  determine,  or  at  all  led  to 
think  that  they  were  entitled  to 
find  for  the  plaintiff  unless  they 
were  of  opinion  that  the  negli- 
gence of  the  defendants  in  em- 
ploying W.  for  the  work  he  was 
set  to  do  was  the  cause  of  the 
death  of  J. — Held,  also,  that  the 
reasonable  conclusion  to  draw 
from  the  evidence  was  that  the 
failure  of  W.  to  discharge  his 
duty  was  most  probably  due  to 
his  want  of  skill,  knowledge,  or 
experience,  or  to  some  physical 
incapacity  or  defect  which  the 
examination  or  test  prescribed 
for  him  would  have  revealed; 
that  this  failure  was  but  a natural 
consequence  of  the  company  set- 
ting him,  such  as  he  was,  to  do 
the  work  actually  set  him  to  do; 
and  that  their  action  in  that  re- 
spect was  either  the  sole  effective 
cause  of  the  accident  or  a cause 


materially  contributing  to  it. — 
Ayles  v.  South  Eastern  R.W.  Co. 
(1868),  L.R.  3 Ex.  146,  Williams 
v.  Great  Western  R.W.  Co.  (1874), 
L.R.  9 Ex.  157,  McArthur  v. 
Dominion  Cartridge  Co.,  [1905] 
A.C.  72,  and  Richard  Evans  & 
Co.  Limited  v.  Astley,  [1911]  A.C. 
674,  applied  and  followed. — 
Held,  therefore,  that  there  was 
evidence  before  the  jury  from 
which  they  could  reasonably 
draw  the  conclusion  at  which 
they  arrived;  that  the  case  could 
not  properly  have  been  with- 
drawn from  them;  and  that  there 
was  no  ground  for  a new  trial.— 
Judgment  of  the  Court  of  Appeal 
reversed,  and  judgment  of 
Clute,  J.,  at  the  trial,  restored. 
Jones  v.  Canadian  Pacific  R.W. 
Co.,  331. 

2.  Injury  to  Servant — Negli- 
gence— Action  Brought  in  Ontario 
for  Tort  Committed  in  Quebec — 
Parties  Domiciled  in  Ontario — 
Delict  Actionable  in  Ontario  and 
not  Justifiable  in  Quebec — Right 
of  Action — Application  of  Statute 
Law  as  well  as  Common  Law — 
Ontario  Workmen’s  Compensation 
for  Injuries  Act — Extra-territorial 
Effect — Law  of  Country  of  Domi- 
cile— Implied  Contract — Quebec 
Laws — Workmen’s  Compensation 
Act,  9 Edw.  VII.  ch.  66  (Q.)— 
Findings  of  Jury — Meaning  of — 
Defect  in  Condition  of  Plant — 
Person  Intrusted  with  Duty  of 
Seeing  that  Condition  of  Plant 
Proper— R.S.O.  1897,  ch.  160, 
secs.  3 (1),  6 (1) — Damages — 
Quantum — Application  of  Ontario 
Law — Excess — Improper  Admis- 
sion of  Opinion  Evidence — Imma- 
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teriality  — Judge’s  Charge.]  — 
Where  an  act  or  omission  would 
be  actionable  had  it  taken  place 
in  Ontario,  it  is  actionable  in  the 
Courts  of  Ontario  when  it  took 
place  in  a foreign  country,  if  by 
the  law  of  that  country,  whether 
common  law  or  statute,  it  was 
not  justifiable.— Both  the  com- 
mon law  and  the  statute  law  of 
Ontario  may  be  looked  at  in  de- 
termining whether  a “delict”  is 
actionable;  and  whether  what  is 
complained  of  is  actionable  de- 
pends upon  the  facts. — Phillips 
v.  Eyre  (1870),  L.R.  6 Q.B.  1, 
Carr  v.  Fracis  Times  & Co., 
[1902]  A.C.  176,  Machado  v. 
Fontes,  [1897]  2 Q.B.  231,  and 
uThe  Halley ” (1868),  L.R.  2 
P.C.  193,  followed. — The  plain- 
tiff, domiciled  in  Ontario,  was  in- 
jured while  in  the  employment 
of  the  defendants,  an  Ontario 
corporation,  engaged  with  other 
workmen  in  placing  machinery 
in  a building  in  the  Province  of 
Quebec.  The  plaintiff  was  assist- 
ing in  raising  a dust-collector.  A 
board  had  been  nailed  below  the 
rafters,  and  a block  and  tackle 
were  attached  to  the  board  to 
raise  the  collector;  the  board 
pulled  off  the  rafters,  the  appar- 
atus fell,  and  the  plaintiff  was 
injured.  At  the  trial  of  this  ac- 
tion, which  was  brought  in  the 
High  Court  of  Justice  for  On- 
tario, to  recover  damages  for  the 
plaintiff’s  injury,  the  jury,  in 
answer  to  questions,  found 
(1  and  2)  negligence  of  the 
foreman  causing  the  injury;  as  to 
what  the  negligence  was, 
they  found  (3)  “that  nailing 
the  board  under  the  rafter  with 


nails  was  not  sufficient  to  sustain 
the  weight;”  and  (4  and  5)  that 
there  was  no  contributory  negli- 
gence:— Held,  that,  the  statute 
law  of  Ontario  being  applicable, 
the  Workmen’s  Compensation  for 
Injuries  Act  was  not  excluded. — 
Tomalin  v.  S.  Pearson  & Son 
Limited,  [1909]  2 K.B.  61,  and 
Schwartzv.  India  Rubber,  etc.,  Co., 
[1912]  2 K.B.  299,  distinguished. 
— -(2)  That  that  statute  has  no 
extra-territorial  effect. — (3)  That 
the  parties  could  not  be  con- 
sidered to  have  contracted  that 
the  law  of  the  country  of  their 
domicile  should  govern  them  in 
all  respects. — Dupont  v.  Quebec 
Steamship  Co.  (1896),  Q.R.  11 
S.C.  188,  discussed  and  dissented 
from. — (4)  That  an  employer  is 
not  justified  or  excused  in  Quebec 
if  his  servant  by  negligence  does 
injury  to  a fellow-servant;  and, 
although  the  Quebec  statute  9 
Edw.  VII.  ch.  66,  “An  Act  re- 
specting the  Responsibility  for 
Accidents  Suffered  by  Workmen 
in  the  Course  of  their  Work,  and 
the  Compensation  for  Injuries 
Resulting  therefrom,”  enables 
an  employee  to  recover  compen- 
sation for  an  accident  which  is 
not  the  result  of  negligence,  it 
does  not  justify  or  excuse  any 
act  of  negligence. — (5)  That, 
having  regard  to  the  charge  of 
the  trial  Judge,  the  3rd  finding 
of  the  jury  meant  that  the  man- 
ner of  nailing  the  board  was 
negligent,  and  there  was  thus  “a 
defect  in  the  condition  of  the 
plant  used  in  the  business  of  the 
employer”  in  that  respect 
(Workmen’s  Compensation  for 
Injuries  Act,  R.S.O.  1897,  ch. 
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160,  sec.  3,  clause  1);  and  that 
any  person  who  is  directed  by 
the  employer  to  get  ready  for 
workmen  an  appliance  necessary 
for  their  safety,  is  a “ person  in- 
trusted by  him  with  the  duty  of 
seeing  that  the  condition  of  the 
plant  is  proper”  (sec.  6,  clause 
1);  and,  the  jury  having  found 
that  the  board  was  negligently 
nailed,  it  was  not  necessary  to 
find  who  was  the  negligent  per- 
son. — Markle  v.  Donaldson 
(1904),  7 O.L.R.  376,  8 O.L.R. 
682,  followed. — (6)  That  the 
action,  therefore,  lay  in  Ontario. 
— (7)  That,  although  in  Quebec 
no  damages  could  be  recovered  in 
excess  of  the  amount  of  compen- 
sation given  by  the  Act  9 Edw. 
VII.  ch.  66,  and  the  compensa- 
tion which  could  be  awarded 
thereunder  would  be  much  less 
than  the  amount  assessed  by  the 
jury,  $1,500,  nevertheless,  the 
action  being  properly  maintain- 
able in  Ontario,  the  Ontario 
Court  must  act  according  to  its 
own  rules  in  assessing  the  dam- 
ages.— Machado  v.  Fontes,  [1897] 
2 Q.B.  231,  followed. — (8)  That 
the  damages  were  not  so  large 
as  to  be  considered  excessive  or 
such  as  twelve  reasonable  men 
could  not  honestly  award  to  the 
plaintiff. — (9)  That  a witness’s 
opinion  of  the  duty  of  a foreman 
was  improperly  admitted  as  evi- 
dence; but  the  admission  of  it 
was  not  a ground  for  a new  trial, 
the  verdict  not  being  rested  upon 
negligence  on  the  part  of  the 
foreman. — (10)  That  the  trial 
Judge’s  direction  to  the  jury  in 
regard  to  damages  was  not  im- 
proper or  objectionable.  Story 


v.  Stratford  Mill  Building  Co., 
271. 

3.  Wrongful  Dismissal  of  Serv- 
ant— Action  for  Breach  of  Contract 
— Previous  Recovery  in  Action  for 
Wages — Estoppel — Res  Judicata.] 
— On  the  1st  February,  1912,  the 
defendant  hired  the  plaintiff  for 
one  year  from  that  date  “at  the 
rate  of  $900  per  year,  wages  pay- 
able monthly.”  The  plaintiff 
entered  upon  his  employment, 
performed  the  duties  required  of 
him  until  the  11th  October,  1912, 
and  was  paid  $75  at  the  end  of 
each  month;  the  last  payment 
being  made  at  the  end  of  Sep- 
tember. On  the  11th  October, 
1912,  the  defendant  dismissed 
the  plaintiff,  alleging  the  improp- 
er discharge  of  the  plaintiff’s 
duty;  but  the  dismissal  was  in 
fact  without  cause.  The  plaintiff 
left  the  defendant’s  premises  on 
the  11th,  but  returned  in  a few 
days  and  offered  his  services, 
whereupon  the  defendant  offered 
him  another  engagement,  to  be- 
gin on  the  1st  November.  This 
the  plaintiff  declined.  From  time 
to  time  thereafter  he  offered  his 
services,  but  they  were  refused. 
He  tried  but  failed  to  obtain 
other  employment,  and  was  at  all 
times  ready  and  willing  to  per- 
form the  services  required  by  his 
contract.  On  the  7th  November, 
the  plaintiff  sued  in  a Division 
Court  for  his  wages  for  October, 
and  recovered  judgment  for  $75, 
which  the  defendant  paid.  On 
the  27th  December,  the  plaintiff 
began  a new  action  in  the  Divis- 
ion Court  for  the  November 
wages,  to  which  the  defendant 
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entered  a special  dispute,  denying 
the  plaintiff’s  claim  and  setting 
up  the  recovery  of  judgment  in 
the  former  action  as  a bar. 
Thereupon  the  plaintiff  withdrew 
that  action;  and  in  April,  1913, 
began  this  action,  in  a County 
Court,  claiming  $225  damages 
for  breach  of  contract: — Held 
(Sutherland,  J.,  dissenting), 
that  the  plaintiff’s  claim  was  not 
barred  by  the  judgment  in  the 
first  Division  Court  action,  and 
he  was  entitled  to  recover  in  this 
action. — Per  Mulock,  C.J.Ex.  : 
— The  judgment  for  $75,  being 
for  wages  due  to  the  plaintiff  for 
the  month  of  October,  estopped 
the  parties  from  saying  that  the 
plaintiff  was  not  entitled  to  that 
sum  qua  wages  for  October; 
therefore,  whatever  the  facts 
might  be,  the  contention  that  the 
wrongful  dismissal  applied  to 
October  was  negatived;  the  judg- 
ment was  conslusive  that  the 
dismissal  did  not  take  effect 
before  the  1st  November;  and 
the  plaintiff  was  entitled  to  dam- 
ages therefor. — Per  Riddell  and 
Leitch,  JJ. Whether  the  plain- 
tiff was  properly  entitled  or  not 
to  the  judgment  which  he  re- 
covered in  the  Division  Court 
could  not  be  inquired  into.  That 
was  a judgment  for  his  wages  for 
October  under  the  contract.  His 
course  in  bringing  the  first  action 
and  in  continuing  it  was  an  elec- 
tion to  treat  the  contract  not  as 
rescinded  but  the  reverse.  Then 
the  plaintiff,  having  insisted  that 
the  contract  was  in  existence, 
sued  in  this  action  on  the  same 
hypothesis.  Nothing  in  the 
authorities,  or  on  principle,  pre- 


[vol. 

vented  this.  He  might  in  one 
action  in  the  first  instance,  after 
the  1st  November,  have  sued  for 
(1)  wages  for  October  under  the 
contract,  and  (2)  breach  of  con- 
tract— both  claims  asserting  the 
existence  of  the  contract.  He 
did  not  do  so,  but  waited,  as  he 
had  a right  to  do — and  this  was 
not  a splitting  of  a cause  of  action 
— for  the  conclusion  of  one  action 
before  bringing  another.  There 
was  no  evidence  to  support  the 
contention  that  the  former  judg- 
ment was  in  reality  for  wrongful 
dismissal. — Review  of  the  au- 
thorities.— Per  Sutherland,  J.: 
— The  plaintiff  attempted  “to 
open  the  same  subject  of  litiga- 
tion in  respect  of  matter  which 
might  have  been  brought  forward 
as  part  of  the  subject  of  contest” 
( Henderson  v.  Henderson  (1843), 
3 Hare  100),  in  the  Division 
Court.  The  County  Court  action 
is  based  on  the  same  breach  of 
the  same  contract.  In  it  no 
breach  of  the  contract  subsequent 
to  the  breach  of  the  Division 
Court  action  was  shewn.  Hayes 
v.  Harshaw,  157. 

See  Negligence. 


MISFEASANCE. 

See  Highway. 

MISREPRESENTATION. 

See  Fraud  and  Misrepre- 
sentation. 


MORTGAGE. 

1.  Assignment  of,  as  Collateral 
Security  for  Promissory  Note  of 
Lesser  Amount — Covenant  to  Re- 
assign— Absolute  Assignment  — 
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Judicature  Act — Assignments  of 
C hoses  in  Action — Discharge  of 
Mortgage  by  Assignee — Sufficien- 
cy, without  Discharge  by  Assignor 
— Registry  Act,  10  Edw.  VII.  ch. 
60,  secs.  62,  66a,  and  Form  10 — 
Title  to  Land — Vendor  and  Pur- 
chaser.]— Under  the  provisions 
of  the  Judicature  Act  as  to  assign- 
ments of  choses  in  action,  an 
assignment  is  to  be  regarded  as 
absolute,  although  it  appears  on 
its  face  that  it  is  only  for  the 
purpose  of  securing  a debt  lesser 
in  amount,  so  long  as  it  does  not 
purport  to  be  by  way  of  charge 
only. — Hughes  v.  Pump  House 
Hotel  Co.,  [1902]  2 K.B.  190,  and 
Mercantile  Bank  of  London  v. 
Evans,  [1899]  2 Q.B.  613,  fol- 
lowed.]— An  assignment  of  a 
mortgage  for  $1,150  recited  that 
the  assignee  had  lent  $1,000  to 
the  assignor,  for  one  year,  on  the 
promissory  note  of  the  assignor, 
and  that  the  assignor  had  agreed 
to  execute  the  assignment  as 
collateral  security.  The  assignor 
then  assigned  and  set  over  to  the 
assignee  all  that  the  recited 
mortgage  and  also  the  sum  of 
$1,150  and  the  full  benefit  of  all 
powers,  covenants,  and  provisoes 
contained  therein,  and  full  power 
and  authority  to  use  the  name 
of  the  assignor  for  enforcing  the 
performance  of  the  covenants 
and  other  matters  and  things 
contained  in  the  mortgage.  There 
was  a special  covenant  by  which 
the  assignee  bound  himself,  upon 
payment  of  the  $1,000,  to  re- 
assign the  mortgage  and  convey 
the  lands  to  the  assignor: — Held, 
that  the  assignee  had  the  right  to 
receive  the  whole  of  the  mortgage 


money  and  to  give  a discharge 
(Registry  Act,  10  Edw.  VII.  ch. 
60,  secs.  62,  66a,  and  Form  10); 
and,  upon  an  application  under 
the  Vendors  and  Purchasers  Act, 
the  title  to  the  mortgaged  land 
was  considered  to  be  good  as 
against  an  objection  that  the 
mortgage  was  not  discharged  by 
the  registration  of  a certificate  of 
discharge  from  the  assignee  alone, 
but  that  the  assignor  should  join. 
Re  Bland  and  Mohun,  100. 

2.  Contract  — Indemnity  — 
Parent  and  Child — Will — Devise 
of  Mortgaged  Land — Exoneration 
— Surety  — Subrogation  — Wills 
Act,  R.S.O.  1897,  ch.  128,  secs. 
37,  38 — Volunteer — Charge  on 

Land.] — The  father  of  the  de- 
fendant borrowed  $3,500  upon 
two  mortgages  of  his  farm,  and 
lent  the  money  to  the  defendant, 
who  made  a mortgage  in  favour 
of  his  father  upon  other  land  and 
for  a larger  amount  and  upon 
different  terms  of  repayment. 
The  defendant,  up  to  the  time  of 
his  father’s  death  and  after- . 
wards,  paid  the  interest  and  also 
paid  some  principal  upon  the 
father’s  mortgage.  The  father  by 
his  will  directed  the  payment  of 
his  debts  out  of  his  estate  as  a 
whole,  and  devised  his  farm  to 
two  other  sons,  half  to  each;  and 
the  plaintiff,  the  assignee  of  one 
of  these  sons,  alleging  an  agree- 
ment between  the  defendant  and 
his  father,  pursuant  to  which 
the  mortgage  was  made  by  the 
defendant,  to  exonerate  the  farm 
and  to  protect  it  against  the  two 
mortgages,  and  to  indemnify  the 
father  in  respect  of  the  sums 
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thereby  secured,  claimed  to  be 
subrogated  to  the  rights  of  the 
father: — Held,  that  the  evidence 
did  not  warrant  the  conclusion 
that  the  mortgage  from  the  de- 
fendant to  his  father  was  any- 
thing but  what  it  purported  to 
be;  the  transaction,  in  substance 
as  well  as  In  form,  was  a borrow- 
ing by  the  father  from  his  mort- 
gagees of  the  $3,500,  repayble  on 
the  terms  mentioned  in  the  mort- 
gages, and  a lending  to  the  de- 
fendant of  the  amount  so  bor- 
rowed, to  be  repaid  according  to 
the  terms  of  the  mortgage  or 
the  son,  which  were  different; 
and  the  fact  that  the  defendant 
paid  the  interest  on  the  mortga- 
ges of  the  father  was  not  incon- 
sistent with  this  view,  the  proper 
inference  being  that  these  pay- 
ments were  to  be  treated  as  pay- 
ments pro  tanto  on  the  defend- 
ant’s mortgage,  as  well  as  pay- 
ments in  discharge  of  the  liability 
of  the  father  on  the  mortgages  he 
had  given;  and,  therefore,  no 
question  as  to  subrogation  could 
arise,  for  the  mortgage  made  by 
the  defendant  was  not  a mort- 
gage to  indemnify  the  father,  nor 
was  the  father  a surety  for  the 
debt  of  the  defendant,  but  his 
creditor  for  the  amount  of  the 
defendant’s  mortgage.  — Per 
Hodgins,  J.A.: — The  twrn  mort- 
gages on  the  farm  were  debts  of 
the  testator,  the  father.  Under 
the  Wills  Act  in  force  at  the  time 
of  his  death,  R.S.O.  1897,  ch.  128, 
secs.  37  and  38,  the  specific  de- 
visee of  the  west  half  (under 
whom  the  plaintiff  claimed)  took 
it  subject  to  one-half  of  the  mort- 
gages upon  it;  and  the  personal 


estate  of  the  father  was  exoner- 
ated. The  devisee  could  not,  as 
against  the  residuary  devisee  and 
legatee,  claim  indemnity  from 
the  estate.  Exoneration  of  the 
personal  estate  includes  exonera- 
tion of  every  part  of  that  estate — 
otherwise  there  is  no  exoneration 
in  fact,  or  only  partial  exonera- 
tion, for  which  no  warrant  was  to 
be  found  in  the  will.  Besides,  the 
plaintiff,  if  he  represented  the 
devisee  of  the  west  half,  was  a 
volunteer,  and  so  was  the  residu- 
ary devisee,  and  the  Court  does 
not  interfere  actively  on  behalf 
of  a person,  not  a purchaser  for 
valuable  consideration,  claiming 
only  through  him  who  created  the 
voluntary  settlement,  against  a 
volunteer. — The  widow  of  the 
testator,  wTho  was  a defendant  in 
the  action,  having  died,  and  her 
executrix  being  before  the  Court 
as  a party  by  revivor,  there 
should  be  a declaration  that  the 
west  half  of  the  farm  was  charged 
under  the  will  with  $400  in  favour 
of  the  widow’s  estate.  Bancroft  v. 
Milligan,  113. 

3.  Foreclosure — Instalment  of 
Mortgage  Payable  Conditionally — 
Parties — Infant — Sale  of  Infants’ 
Estates.] — The  purchaser  of  land 
gave  to  the  vendor  a mortgage  to 
secure  the  balance  of  purchase- 
; money  payable  in  instalments, 

I the  final  instalment  to  be  paid 
! only  on  a confirmatory  convey- 
j ance  being  given  on  attainment 
of  majority  by  an  infant  alleged 
to  have  an  interest  in  the  land, 
and  the  vendor  gave  to  the  pur- 
chaser a bond  to  secure  the  exe- 
cution of  this  conveyance : — 
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Held , that  the  mortgagee,  on  de- 
fault in  payment  of  an  instal- 
ment of  the  mortgage-mone,y 
was  entitled  to  the  usual  fore- 
closure judgment,  for  she  could 
reconvey  all  that  had  been  mort- 
gaged to  her,  and  upon  payment 
the  mortgagor  would  enjoy  all 
the  rights  he  ever  had  or  was  to 
have  in  the  land,  viz.,  title  to  all 
except  any  interest  the  infant 
might  have,  and  as  to  that  the 
security  of  the  bond. — Burr  owes 
v.  Molloy  (1845),  2 Jo.  & Lat. 
521,  Cameron  v.  McRae  (1852), 
3 Gr.  311,  and  Parker  v.  Vine- 
growers’  Association  (1876),  23 
Gr.  179,  considered. — Held,  also, 
that  there  was  no  weight  in  the 
contention  that  the  infant  should 
be  added  as  a party  to  the  action, 
and  his  interest,  if  any,  in  the 
land,  conveyed  to  the  purchaser 
in  the  event  of  a sale.  No  such 
effect  could  be  brought  about  in 
that  way;  a valid  conveyance  of 
the  infant’s  interest  could  be 
obtained,  if  at  all,  only  under  the 
enactment  authorising  the  sale 
and  conveyance  of  infants’  es- 
tates. Willson  v.  Thomson,  502. 

See  Banks  and  Banking,  1 — 
Registry  Laws,  1. 


MOTOR  VEHICLES  ACT. 

Person  Injured  hy  Motor  Ve- 
hicle— Violation  of  Act — Liability 
for — “Owner” — 2 Geo.  V.  ch.  48, 
sec.  19 — Purchaser  of  Vehicle  in 
Possession  and  Control — Unpaid 
Vendor  Retaining  Legal  Title  or 
Ownership.] — The  purpose  of  sec. 
19  of  the  Motor  Vehicles  Act, 
2 Geo.  V.  ch.  48,  which  provides 
that  “the  owner  of  a motor 


vehicle  shall  be  responsible  for 
any  violation  of  this  Act  or  of 
any  regulation  prescribed  by  the 
Lieutenant-Governor  in  Coun- 
cil,” is  to  avoid  any  question 
being  raised  as  to  whether  a 
servant  of  the  owner,  who  was 
driving  a motor  vehicle  when  the 
violation  of  the  Act  or  regulation 
took  place,  was  acting  within  the 
scope  of  his  employment,  and  to 
render  the  person  having  the 
dominion  over  the  vehicle,  and 
in  that  sense  the  owner  of  it, 
answerable  for  any  violation  in 
the  commission  of  which  the 
vehicle  was  the  instrument,  by 
whomsoever  it  might  be  driven; 
and  the  section  does  not  fix  the 
responsibility  upon  one  who,  at 
the  time  of  the  accident,  has 
neither  the  possession  of  nor  the 
dominion  over  the  vehicle,  al- 
though he  may  be  technically  the 
owner  of  it  in  the  sense  in  which 
the  owner  of  the  legal  estate  in 
land  is  the  owner  of  the  land. — 
“Owner”  is  an  elastic  term,  and 
the  meaning  which  must  be  given 
to  it  in  a statutory  enactment 
depends  upon  the  object  the 
enactment  is  designed  to  serve. — 
Reference  to  English  authorities 
under  the  Merchant  Shipping 
Act,  1894,  and  the  Town  Police 
Clauses  Act,  1847. — Judgment  of 
Kelly,  J.,  29  O.L.R.62,  affirmed. 
Wynne  v.  Dalby,  67. 


MUNICIPAL 

CORPORATIONS. 

1.  Alteration  in  Grade  of  High- 
way — Necessity  for  By-law  — 
Agreement  between  Members  of 
Council  and  Private  Individual — 
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Sale  of  Gravel — Consolidated  Mu- 
nicipal Act,  1903,  sec.  647 — Work 
of  Repair — Duty  to  Keep  in  Re- 
pair— Unopened  Road  Allowance 
1 — Injury  to  Land  Abutting  on 
Road  Allowance  by  Removal  of 
Gravel  — Action  Against  Indi- 
vidual Doing  Work — Injunction — 
Damages.] — The  plaintiff  was  the 
owner  of  part  of  lot  32  in  the  3rd 
concession  of  the  township  of  S., 
the  defendant  owned  part  of  lot 
33,  and  between  these  lots  there 
was  an  original  allowance  for  a 
road.  An  agreement  was  made 
between  the  defendant  and  the 
members  of  the  township  council 
that  the  defendant  should  be 
allowed  to  grade  and  remove  the 
gravel  from  that  part  of  the  road 
allowance  lying  west  of  the  plain- 
tiff’s fence,  within  certain  limits, 
on  condition  that  the  defendant 
should  gravel  portions  of  certain 
highways  in  the  township.  The 
defendant  accordingly  removed 
gravel  from  in  front  of  the  plain- 
tiff’s land,  and,  in.  so  doing,  de- 
prived the  plaintiff  of  access  to 
his  land,  and  injured  his  fruit 
trees  by  excessive  drainage.  No 
by-law  was  passed  by  the  town- 
ship council  authorising  the  de- 
fendant to  do  the  work.  The 
plaintiff  sued  for  damages  and 
an  injunction,  and  the  trial 
Judge  granted  an  injunction  re- 
straining the  defendant  from 
further  excavating  or  removing 
earth,  and  directed  a reference 
as  to  damages: — Held,  that  the 
work  agreed  upon  was  not  work 
to  be  done  in  the  exercise  of  the 
corporation’s  powers  or  duties  as 
to  the  repair  of  highways,  but  the 
bargain  made  was  practically  a 


sale  to  the  defendant  of  the  grav- 
el under  the  surface  of  the  road 
allowance,  the  consideration  for 
which  was  to  be  the  spreading 
of  part  of  the  gravel  upon  other 
roads  under  the  jurisdiction  of 
the  council  of  the  municipality. — 
To  authorise  a sale  of  gravel  a 
by-law  was  necessary:  Consoli- 
dated Municipal  Act,  1903,  sec. 
647. — Held,  also,  that,  as  the 
road,  allowance  had  never  been 
opened  and  used,  no  duty  to 
keep  it  in  repair  rested  upon  the 
corporation. — An  alteration  of 
the  grade  of  a highway  is  not,  in 
all  cases  and  in  all  circumstances, 
a work  of  repair  which  may  be 
done  without  a by-law. — Croft  v. 
Town  of  Peterborough  (1856), 
5 C.P.  35,  45-6,  141,  148-9,  150, 
where  the  line  of  separation  be- 
tween acts  which  a municipal 
corporation  may  do  in  the  dis- 
charge of  its  duty  to  keep  in 
repair  a highway  under  the  juris- 
diction of  its  council,  without 
passing  a by-law  authorising 
them  to  be  done,  and  acts  done 
for  the  improvement  of  a high- 
way for  which  a by-law  is  neces- 
sary, is  pointed  out,  approved. — 
Held,  therefore,  affirming  the 
judgment  of  Falconbridge,  C.J. 
K.B.,  the  trial  Judge  (Magee, 
JA.,  dissenting),  that  what  was 
being  done  by  the  defendant  was 
not  a work  of  repair  which  had 
been  undertaken  by  him  under 
the  authority  or  by  the  direction 
of  the  corporation,  and  that  it 
was  not  such  a work  as  might  be 
lawfully  done  by  the  corporation 
itself,  unless  under  the  authority 
of  a by-law  of  its  council. — Pratt 
v.  City  of  Stratford  (1887-8),  14 
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O.R.  260,  16  A.R.  5,  explained 
and  distinguished. — Hislop  v. 
Township  of  McGillivray  (1890), 
17  S.C.R.  479,  followed.  Taylor 
v.  Gage , 75. 

2.  Bridge  — Interference  with 
Flow  of  Stream — Negligence  in 
Carrying  out  a Lawful  Work — 
Right  of  Action  for  Damages — 
Test  of  Negligence — Ex  post  Facto 
Evidence  of  Experts — Unpreced- 
ented Freshets.] — The  defendants, 
a municipal  corporation,  in  1911 
built  a bridge  across  a river  in  the 
line  of  and  forming  part  of  a 
street,  to  replace  a bridge  which 
had  been  built  in  and  had  been 
used  since  1882.  The  new  bridge 
was  so  constructed  as  materially 
to  decrease  the  space  available 
for  the  flow  of  water,  and  in  the 
spring  freshets  of  1912  and  of 
1913  the  water  was  dammed 
back  upon  the  lands  of  the  plain- 
tiffs, and  serious  damage  re- 
sulted. The  volume  of  water  in 
the  freshet  of  1912  was  quite 
unprecedented,  and  was  due  to 
abnormal  climatic  conditions. 
The  ‘ volume  of  water  in  the 
freshet  of  1913  was  not  .so  great, 
but  exceeded  that  of  all  previous 
freshets  except  the  freshet  of 
1869,  the  extent  of  which  was 
partly  due  to  the  breaking  of  a 
dam  :—Held,  that  the  defendants  I 
were,  apart  altogether  from  the 
question  of  negligence,  liable  for 
the  damages  sustained,  because, 
while  there  was  permissive  statu- 
tory power  to  build  a bridge,  the 
mode  and  place  of  construction 
were  entirely  in  the  discretion  of 
the  corporation,  and  there  was 
no  express  power  to  interfere  with 


the  plaintiffs’  undoubted  right 
to  the  uninterrupted  flow  of  the 
water  past  their  property. — 
Held,  also,  that  negligence  in  the 
construction  of  the  bridge  was  in 
fact  made  out,  and  that,  the 
bridge  having  been  constructed 
without  expert  advice,  the  ex  post 
facto  evidence  of  engineering  ex- 
perts that,  having  regard  to  the 
conditions  and  probabilities  in 
1911,  the  mode  of  construction 
was  proper,  was  not  sufficient  to 
absolve  the  defendants  from  lia- 
bility.— If  the  defendants  had 
obtained  and  acted  upon  such 
expert  opinions  in  the  first  in- 
stance, they  would  have  success- 
fully met  the  charge  of  negli- 
gence; but,  as  they  did  not  do 
so,  the  issue  was  merely  one  of 
fact,  having  regard  to  the  drain- 
age problem  to  be  dealt  with  and 
the  actual  result  of  the  mode  of 
construction  adopted. — A declar- 
ation that  the  bridge  was  a nuis- 
ance was  made,,  and  an  injunc- 
tion against  its  continuance  was 
granted.  Guelph  Worsted  Spin- 
ning Co.  v.  City  of  Guelph  (No.  1), 
Guelph  Worsted  Spinning  Co.  v. 
City  of  Guelph  (No.  2),  Guelph 
Carpet  Mills  Co.  v.  City . of 
Guelph,  466. 

3.  Expropriation  of  Land — 
Compensation  — Business  Dis- 
turbance— Value  Based  on  Cap- 
italisation of  Profits — Goodwill.] — 
A parcel  of  land,  upon  part  of 
which  were  erected  a restaurant, 
boat-house,  and  dance-hall,  in 
which  a profitable  business  had 
been  carried  on  for  several  years 
by  the  claimants,  was  expropri- 
ated by  a municipal  corporation 
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in  the  carrying  out  of  civic  im- 
provements. The  property  was 
peculiarly  well  situated  for  the 
purposes  of  the  business  carried 
on,  and  there  was  no  other  prop- 
erty in  the  neighbourhood  to 
which  the  business  could  be 
transferred,  and  it  had  to  be  dis- 
continued:— Held,  that,  as  the 
profits  of  the  business  depended 
not  only  on  the  specially  suitable 
location,  environment,  and 
equipment,  but  also  on  the  ap- 
plication thereto  of  the  personal 
exertions  and  talents  of  the 
proprietors,  and  were  therefore 
subject  to  the  contingencies  of 
death,  failing  health,  bankruptcy, 
or  the  falling  away  of  business, 
the  damages  could  not  properly 
be  arrived  at,  as  contended  by 
the  claimants,  by  capitalising  the 
profits  and  adding  thereto  an 
allowance  for  the  possible  en- 
largement of  the  business  by  the 
use  of  further  portions  of  the 
land. — Such  a method  of  capital- 
isation may  be  used  where  tithes 
or  fee  farm  rents  or  leasehold  in- 
terests based  on  well-secured 
rents  or  lands  producing  an  an- 
nual rent  of  undoubted  security 
are.  being  expropriated,  and  there 
is  the  loss  of  a definite  and  fixed 
income,  or  one  which  is  in  its 
nature  susceptible  of  calculation. 
— But  the  profits  which  are  being 
earned  is  undoubtedly  an  element 
to  be  considered  in  deciding  as 
to  the  value  of  the  land  and  as 
demonstrating  the  uses  to  which 
it  may  reasonably  and  advan- 
tageously be  put,  and  as  giving 
it  unique  or  special  value. — 
There  is  no  practical  difference 
between  the  destruction  of  the 


[vol. 

goodwill  of  a business  carried  on 
in  a particular  property  where 
there  is  no  similar  place  to  which 
the  owner  can  go  and  the  de- 
struction of  the  goodwill  when 
the  owner  can  move  elsewhere. 
In  both  cases  the  goodwill  at- 
tached to  or  affecting  the  value 
of  the  property  is  wholly  gone, 
and  whatever  goodwill  is  there- 
after acquired  is  new,  and  is 
attributable  to  a different  prop- 
erty.— In  arriving  at  the  amount 
of  profits,  salaries  for  the  claim- 
ants, a fair  rental,  and  an  allow- 
ance for  depreciation,  were  held 
to  be  properly  chargeable  against 
the  business;  and  an  allowance 
of  three  years’  profits  for  termin- 
ation of  the  business  was  held  to 
be,  in  the  circumstances,  suffi- 
cient— the  value  of  the  land  and 
buildings  having  been  based  real- 
ly on  the  amount  of  the  annual 
profit. — In  the  result,  an  appeal 
by  the  claimants  from  the  award 
of  P.  H.  Drayton,  K.C.,  Official 
Arbitrator,  was  dismissed.  Re 
Meyer  and  City  of  Toronto , 426. 

See  Assessment  and  Taxes — 
Highway  — Insurance,  1 — 
Schools. 


NAME. 

See  Trade  Name. 

NAVIGABLE  RIVER. 

See  Nuisance. 

NAVIGATION. 

See  Fisheries — Water  and 
Watercourses,  1. 

NEGLIGENCE. 

Death  by  Drowning  of  Seaman 
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Employed  on  Ship — Liability  of 
Owners  of  Ship — Falling  Over- 
board Caused  by  Deceased's  own 
Negligence — Failure  to  Use  all 
Reasonable  Means  of  Rescue — 
Absence  of  Legal  Duty — Unsea- 
worthiness of  Ship — Canada  Ship- 
ping Act,  R.S.C.  1906,  ch.  113, 
sec.  342 — Master  and  Servant — - 
Contract  of  Hiring.} — The  de- 
ceased, a sailor  on  a passenger 
steamer  owned  and  navigated  by 
the  defendants,  was  amusing 
himself  with  other  sailors  on  the 
ship,  during  a voyage,  and  in  the 
course  of  a game  stepped  upon 
an  outside  ladder;  his  foot 
slipped,  and  he  fell  into  the 
water,  and  was  drowned.  In  an 
action  to  recover  damages  for  his 
death : — Held,  upon  the  evidence, 
that  the  accident  was  not  caused 
by  the  condition  of  the  ladder, 
but  by  the  deceased’s  own  want 
of  care. — (2)  That  the  defendants 
owed  no  legal  duty  to  the  de- 
ceased to  rescue  him,  if  possible, 
from  his  position  of  danger 
brought  about  by  his  own  negli- 
gence, and  were  not  guilty  of  ac- 
tionable negligence  in  failing  to 
use  all  reasonable  means  to 
rescue  the  drowning  man. — Con- 
nolly v.  Grenier  (1909),  42  S.C.R. 
242,  distinguished. — Melhado  v. 
Poughkeepsie  Transportation  Co. 
(1882),  27  Hun  (N.Y.)  99,  not 
followed. — (3)  That,  although  the 
vessel  might  be  said  to  be  unsea- 
worthy by  reason  of  the  electric 
bell  system  being  out  of  order, 
and  because  another  seaman  who 
saw  the  deceased  fall  into  the 
water,  and  failed  to  throw  him  a 
lifebuoy,  might  be  regarded  as 
incompetent  and  inefficient  (Can- 


ada Shipping  Act,  R.S.C.  1906, 
ch.  113,  sec.  342),  that  did  not 
avail  the  plaintiffs,  because  there 
was  no  legal  obligation  upon  the 
defendants  to  stop  the  ship  or 
adopt  other  means  to  save  the 
deceased;  it  was  no  term  of  his 
contract  of  hiring  that  they 
should  protect  him  from  the 
consequences  of  his  own  negli- 
gence.— Judgment  of  Lennox, 
J.,  withdrawing  the  case  from 
the  jury  and  dismissing  the  ac- 
tion, affirmed.  Vanvalkenburg  v. 
Northern  Navigation  Co.,  142. 

See  Fatal  Accidents  Act — 
Fisheries — Highway — Master 
and  Servant,  1,  2 — Munici- 

pal Corporations,  2— Street 
Railways. 


NEW  TRIAL. 

See  Contract,  1 — Fisheries 
— Street  Railways,  1 — War- 
ranty. 


NONREPAIR  OF  HIGHWAY. 

See  Highway. 


NONSUIT. 

See  Street  Railways,  2. 

NOTICE. 

See  Registry  Latvs,  1,  2 — 
Water  and  Watercourses,  2. 

NOTICE  OF  ASSIGNMENT. 

See  Chose  in  Action. 


NOTICE  OF  DISHONOUR. 

See  Bills  and  Notes. 

NOTICE  OF  MOTION. 

See  Liquor  License  Act. 
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NUISANCE. 

Navigable  River — Floating  Logs 
— Arrangement  of  Booms — Viola- 
tion of  Rights  of  Owner  of  Neigh- 
bouring Land — Chain-reserve  be- 
tween Land  and  Water — Rights 
not  Dependent  on  Riparian  Owner- 
ship— Prevention  of  Access  to 
River — Unreasonable  Obstruction 
of  Navigation — Peculiar  Damage 
— Individual  Right  of  Action — In- 
junction — Form  of  — General 
Terms — Necessity  for  Injunction 
— Intention  not  to  Continue  Ob- 
struction— Proof  of  Damage  — 
Provincial  Legislation  — Rivers 
and  Streams  Act — Saw  Logs  Driv- 
ing Act  — Encroachment  upon 
Plaintiff’s  Land  — Evidence  — 
Finding  of  Trial  Judge — Descrip- 
tion of  Land  — Amendment  — 
Counterclaim — Damages  by  Rea- 
son of  Interim  Injunction — Scale 
of  Costs — Question  for  Taxing 
Officer — Rule  649.] — The  plain- 
tiff, the  patentee  and  owner  of 
land  near  a navigable  river,  but 
separated  from  it  by  a chain- 
reserve,  built  a house  upon  his 
land,  which  he  occupied  in  the 
summer,  and  a wharf  at  the  edge 
of  the  water,  opposite  his  place. 
The  defendants,  the  owners  of 
timber  limits  in  the  vicinity,  used 
the  river,  as  it  was  reasonably 
necessary  for  them  to  do,  for 
floating  their  logs  down  to  a rail- 
way; they  stretched  some  booms 
across  the  river  opposite  the 
plaintiff’s  land,  floated  down  a 
large  number  of  logs,  and  raised 
them  by  a jack-ladder  from  the 
water  to  cars  on  the  railway. 
This  was  in  the  summer  of  1912, 
when  the  plaintiff  was  occupying 
his  house.  The  jack-ladder  was 


built  partly  on  the  chain-reserve; 
and  the  plaintiff  asserted  that  it 
was  in  part  upon  his  land,  but 
the  defendants  disputed  this. 
The  plaintiff  began  this  action  in 
August,  1912,  alleging  that  the 
defendants’  method  of  floating 
logs,  retaining  booms,  and  oper- 
ating the  jack-ladder,  was  a 
derogation  of  his  right,  and  he 
obtained  an  interim  injunction 
against  the  defendants,  which, 
four  days  later,  was  dissolved. 
At  the  trial,  it  was  found  by  the 
Judge  that  the  plaintiff  was  de- 
prived of  his  access  to  the  river, 
his  only  available  highway,  by 
the  defendants’  logs;  that  he  was 
prevented  from  navigating  the 
river,  and  thereby  put  to  special 
inconvenience  and  damage;  that 
a portion  of  the  jack-ladder  was 
upon  his  land;  and  relief  was 
given  by  way  of  declaration, 
order  for  removal  of  the  jack- 
ladder,  injunction  restraining  the 
defendant  from  continuing  a 
nuisance,  mandatory  injunction, 
and  damages: — Held,  that  the 
arrangement  of  the  defendants’ 
booms  and  their  method  of  float- 
ing the  logs  violated  the  right  of 
the  plaintiff  to  use  the  river ; that 
the  jack-ladder  encroached  upon 
the  plaintiff’s  land;  and  that  the 
findings  of  the  trial  Judge  were 
supported  by  the  evidence. — 
(2)  That  the  plaintiff  suffered 
from  the  nuisance  thus  created  a 
particular  injury  or  peculiar  dam- 
age, beyond  the  rest  of  the  public, 
substantial  and  direct  and  not 
merely  consequential,  and  there- 
fore could  maintain  the  action 
and  was  not  driven  to  indictment 
or  information  at  the  instance  of 
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the  Attorney-General. — (3)  That 
the  defendants  had  no  right  to  re- 
cover upon  their  counterclaim  for 
damages  sustained  by  reason  of 
the  interim  injunction. — Judg- 
ment of  Kelly,  J.,  affirmed,  with 
a variation  in  the  description  of 
the  land  encroached  upon  by  the 
jack-ladder. — Per  Mulock,  C.J. 
Ex.: — The  defendants  were  not 
authorised  to  do  what  they  did 
by  the  Rivers  and  Streams  Act, 
R.S.O.  1897,  ch.  142,  nor  by  the 
Saw  Logs  Driving  Act,  R.S.O. 
1897,  ch.  143;  and  provincial 
legislation  could  not  authorise 
interference  with  the  right  of 
navigation:  British  North  Amer- 
ica Act,  sec.  91. — The  plaintiff’s 
rights  were  not  dependent  upon 
his  being  a riparian  owner,  and  it 
was  immaterial  that  his  land  was 
separated  from  the  river  by  the 
chain-reserve. — Per  Riddell  and 
Leitch,  JJ.: — In  cases  of  public 
or  private  nuisance,  that  is,  of 
private  nuisance  and  of  a public 
nuisance  become  actionable  be- 
cause peculiarly  affecting  the 
plaintiff,  the  injunction  is,  as  a 
rule,  given  in  general  terms — the 
Court  does  not  take  it  upon  itself 
in  the  ordinary  case  to  give 
specific  directions  how  the  nuis- 
ance is  to  be  abated  or  how  the 
defendant  is  to  act  thereafter; 
and  the  form  of  the  injunction  in 
this  case,  restraining  the  defend- 
ants from  continuing  the  booms 
across  the  river  “so  as  to  un- 
necessarily interfere  with  the 
plaintiff’s  right  to  the  use  and 
navigation  of  the  river,”  etc., 
was  correct.  — Warden,  etc.,  of 
Dover  v.  London  Chatham  and 
Dover  R.W.  Co.  (1861),  3 De  G. 


F.  & J.  559,  distinguished. — It 
was  said  that  there  was  no  need 
for  an  injunction,  as  the  defend- 
ants did  not  intend  to  continue 
the  nuisance;  but  there  was  no 
evidence  of  this,  nor  undertaking 
by  the  defendants.  Where  it  is 
proved  at  the  trial  that  the 
nuisance  has  ceased,  there  will 
not  always  be  an  injunction;  but 
the  rule  is  that  an  injunction  will 
be  granted  when  the  damage  has 
been  proved. — Dean  and  Chapter 
of  Chester  v.  Smelting  Corporation 
Limited  (1901),  85  L.T.R.  67, 
followed. — By  the  judgment  at 
the  trial  the  plaintiff  was  awarded 
costs  up  to  and  inclusive  of  judg- 
ment, and  including  the  costs  of 
and  incidental  to  the  interim  in- 
junction; and,  under  that,  the 
quantum  or  scale  of  costs  must 
be  passed  upon  by  the  Taxing 
Officer:  Rule  649  (Rules  of  1913). 
Ireson  v.  Holt  Timber  Co.,  209. 


NULLITY. 

See  Contract,  1. 

OBSTRUCTION. 

See  Fisheries — Highway  — 
Nuisance. 

OFFICIAL  GUARDIAN. 

See  Insurance,  2. 

ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Assessment  and  Taxes,  4. 

OPINION  EVIDENCE. 

See  Master  and  Servant,  2 

OPTION. 

See  Vendor  and  Purchaser. 
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OWNER. 

See  Motor  Vehicles  Act. 

PARENT  AND  CHILD. 

See  Contract,  3 — Fatal  Ac- 
cidents Act — Mortgage,  2. 

PARK. 

See  Deed. 

PART  PERFORMANCE. 

See  Contract,  3. 

— 

PARTIES. 

See  Banks  and  Banking,  2 — 
Mortgage,  3. 

PATENT  FOR  INVENTION. 

See  Principal  and  Agent. 

PAYMENT  INTO  COURT. 

See  Contract,  2 — Insurance, 

2. 

PEDIGREE. 

See  Contract,  2. 

PENSION  FUND. 

See  Banks  and  Banking,  2. 

PLAN. 

See  Deed. 

PLEADING. 

Statement  of  Claim — Specially 
Endorsed  Writ  of  Summons — Ex- 
tension of  Claim — Anticipating 
Defence — Action  on  Promissory 
Notes — Legacy — Set-off  of  Cross- 
claims on  Notes — Claim  for  Pay- 
ment of  Legacy  — Executors  — 
Forum — Rules  of  Court  concerning 
Pleadings — Diffuse  and  Irrelevant 
Allegations  — Paragraph  Setting 
forth  Evidence.] — The  plaintiff 
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began  this  action  against  the 
Canadian  executor  of  a deceased 
person,  to  recover  $10,000,  the 
amounts  of  two  promissory  notes 
made  by  the  deceased.  The  writ 
of  summons  was  specially  en- 
dorsed with  this  claim.  The 
American  executors  of  the  de- 
ceased were,  by  order  made  on 
the  application  of  the  original 
defendant,  added  as  defendants; 
and  all  the  defendants  appeared. 
The  plaintiff  then  delivered  a 
long  statement  of  claim  in  which 
he  set  forth  ( inter  alia)  the  rela- 
tions between  himself  and  the 
deceased,  who  was  his  brother; 
that  the  deceased  left  a will  by 
which  $10,000  was  given  as  a 
legacy  to  the  plaintiff,  with 
directions  that  from  it  should  be 
deducted  any  debt  secured  by 
promissory  notes  owed  by  the 
plaintiff  at  the  death  of  the  tes- 
tator; that  the  plaintiff  had 
made  in  favour  of  the  testator 
i promissory  notes  for  $10,000, 
which  were  the  notes  securing 
the  debt  to  be  deducted;  and 
claimed:  (1)  a declaration  as  to 
the  acts  and  intentions  of  the 
testator;  (2)  a declaration  that 
there  should  be  a set-off  of  the 
promissory  notes;  (3)  a declara- 
tion that  the  plaintiff  should  be 
paid  the  legacy  of  $10,000;  and 
other  relief : — Held,  that  the  pow- 
er of  amendmant  ex  parte,  once, 
by  the  plaintiff,  under  Rule  127, 
is  more  limited  than  the  power, 
under  Rule  109,  to  alter,  modify, 
or  extend  his  claim  as  endorsed 
on  the  writ  under  Rule  32;  the 
Rule  applicable  was  127,  and  not 
Rule  109,  which  contemplates 
writs  not  specially  endorsed;  and 
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the  plaintiff  had  no  power  to 
introduce  a new  cause  of  action, 
although  he  might  amend  in 
such  particulars  as  would  not 
depart  from  the  original  claim 
as  specially  endorsed. — But,  even 
assuming  a larger  power,  such  as 
given  under  Rule  109,  the  plain- 
tiff’s pleading  could  not  stand. 
It  was  an  elaborate  attempt  to 
set  forth  that  the  notes  sued  on 
were  given  for  legal  or  good  con- 
sideration— a matter  that  is  pre- 
sumed in  the  case  of  negotiable 
instruments.  The  proper  course 
of  pleading  is  to  wait  until  the 
defendants  make  their  defence, 
and  then  meet  it  by  appropriate 
pleading.  The  Ontario  Court 
was  the  proper  forum  of  litiga- 
tion as  to  the  validity  of  the  notes 
sued  on;  if  that  should  be  estab- 
lished, all  difficulty  as  to  the  pay- 
ment of  the  legacy  would  be  over- 
come. — Held , also,  that  the 
pleading  was  objectionable  by 
reason  of  many  of  the  allegations 
being  irrelevant,  diffuse,  and 
superfluous;  and  one  paragraph 
was  specially  objectionable  as 
setting  forth  the  language  of  con- 
versations and  generally  the  evi- 
dence proposed  to  be  offered,  in- 
stead of  a concise  statement  of 
the  material  facts. — Rules  33,  56, 
57,  102,  127,  137,  141,  143,  and 
151,  considered. — The  statement 
of  claim  was  set  aside.  Snider 
v.  Snider , 105. 

See  Contract,  1. 

POLICE  MAGISTRATE. 

See  Criminal  Law,  1. 


PRACTICE. 

See  Banks  and  Banking,  2 — 
Contract,  2 — Fisheries — In- 
surance, 2 — Liquor  License 
Act — Mortgage,  3 — Nuisance 
— Pleading — Registry  laws,  1 
— Warranty  — Writ  of  Sum- 
mons. 


PREFERENCE. 

See  Assignments  and  Prefer- 
ences. 

PRESCRIPTION. 

See  Water  and  Watercours- 
es, 2. 

PRESENTMENT. 

See  Bills  and  Notes. 


PRESSURE. 

See  Assignments  and  Prefer- 
ences, 2. 

PRINCIPAL  AND  AGENT. 

Broker  — Commission  — Em- 
ployment to  Sell  Patented  Process 
to  Specific  Person — Sale  to  that 
Person's  Associate — Continuity  of 
Negotiations — Time  for  Payment 
of  Commission  — Declaratory 
Judgment  — Evidence  — Parol 
Evidence  to  Vary  Written  Agree- 
ment.]— The  plaintiff  was  em- 
ployed by  the  defendant  to  try 
to  sell  to  a specific  person  “or 
his  associates”  a patented  process 
for  the  manufacture  of  steel,  the 
plaintiff,  if  a sale  were  effected, 
to  be  paid  a commission  of  15  per 
cent.  Negotiations  took  place, 
and  an  option  was  taken  by  this 
person,  but  was  not  exercised. 
Negotiations  were,  however,  re- 
sumed some  months  later;  and, 
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by  a letter  to  the  plaintiff,  the 
defendant  agreed  to  pay  to  him, 
if  a contract  of  sale  to  the  specific 
person  were  entered  into,  a com- 
mission of  10  per  cent,  “as  and 
when  the  moneys  or  considera- 
tions in  stock  or  otherwise  are 
received  by  me.”  At  the  end  of 
this  letter  was  the  statement : 
“This  absolutely  cancels  any  and 
all  former  commission  contracts 
to  you.”  The  negotiations  with 
the  specific  person  again  came  to 
an  end ; but,  as  a result  of  further 
exertions  by  the  plaintiff,  an 
agreement  for  sale  to  another 
person,  who  knew  of  the  previous 
negotiations,  was  entered  into, 
the  defendant  to  be  paid  partly 
in  cash  and  partly  in  shares  of  a 
company  [—Held,  that  evidence 
was  not  admissible  of  statements 
made  by  the  defendant,  when  the 
letter  of  employment  was  given 
by  him  to  the  plaintiff,  that  the 
employment  was  a general  one 
or  that  a sale  might  be  made  to 
the  person  who  afterwards 
bought;  and  that,  if  the  plaintiff  ! 
had  to  rely  on  that  letter,  he 
must  fail. — But  held,  also,  Mac- 
laren,  J.A.,  dissenting,  that  the 
purpose  and  effect  of  the  clause 
at  the  end  of  that  letter  was  mere- 
ly to  substitute  the  new  quantum 
of  commission  for  the  earlier  one, 
and  not  to  limit  the  right  of  sale 
to  the  specific  person;  that,  on 
the  evidence,  the  person  to  whom 
the  sale  had  been  made  was  an 
“associate”  of  the  specific  per- 
son, and  the  sale,  therefore, 
within  the  scope  of  the  plaintiffs 
employment;  and  that  he  was 
entitled  to  commission.  — But 
hqld,  further,  that  the  case  was 


not  one  for  a judgment  declaring 
the  right  of  the  plaintiff  to  com- 
mission on  the  full  amount  of  the 
shares  and  money  the  defendant 
would  receive  if  the  agreement 
were  carried  out,  and  that  the 
judgment  should  be  limited  to  an 
award  of  commission  of  10  per 
cent,  on  the  amount  of  the  shares 
and  money  actually  received  by 
the  defendant,  leaving  open  the 
right  of  the  plaintiff  to  bring 
action  from  time  to  time  if  neces- 
sary for  his  commission,  as  furth- 
er amounts  in  shares  and  money 
were  received  by  the  defendant. — 
In  the  result  the  judgment  of 
Latchford,  J.,  was  affirmed  with 
a variation.  Stewart  v.  Hen- 
derson, 447. 

See  Contract,  1 — Vendor 
and  Purchaser. 

PRINCIPAL  AND  SURETY. 

See  Mortgage,  2. 

PRIORITIES. 

See  Registry  Laws,  1. 

PRIVATE  PROSECUTOR. 

See  Criminal  Law,  2. 

% 

PROFITS. 

See  Municipal  Corpora- 
tions, 3. 

PROMISSORY  NOTES. 

See  Chose  in  Action — Con- 
tract, 1 — Mortgage,  1 — 
Pleading. 


PUBLIC  SCHOOLS. 

See  Assessment  and  Taxes — 
Schools. 
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QUEBEC  LAW. 

See  Master  and  Servant,  2. 


RAILWAY. 

See  Contract,  4 — Master 
and  Servant,  1 — Statutes 
(Construction  of)  — Street 
Railways. 


RECTIFICATION  OF 
REGISTER. 

See  Land  Titles  Act. 


REFERENCE. 

See  Contract,  4. 


REGISTRY  LAWS. 

1.  Priorities  — Mortgage  — 
Subsequent  Mortgagee  with  Notice 
of  Unregistered  Prior  Mortgage — 
Registry  Act,  1910,  (10  Edw.  VII. 
ch.  60),  secs.  70,  71 — Mortgage 
Action — Costs  of  Contest  in  Mas- 
ter’s Office  as  to  Priorities — Stay- 
ing Proceedings  on  Payment  of 
Mortgagee’s  Claim.] — The  owner 
of  land  gave  a mortgage  thereon, 
and  then  sold  the  land  subject  to 
this  mortgage.  The  purchaser  of 
the  land  gave  the  vendor  a mort- 
gage to  secure  part  of  the  pur- 
chase-money, and  then  in  his 
turn  sold  the  land  subject  to  the 
two  mortgages,  and  also  took 
back  a mortgage  to  secure  part 
of  his  purchase-money.  This 
third  mortgage  was  registered 
before  the  second  mortgage,  and 
after  the  registration  of  the  sec- 
ond mortgage  the  holder  of  the 
third  mortgage  assigned  it,  the 
assignee  of  the  third  mortgage 
having  actual  notice  of  the  two 
prior  mortgages: — Held,  that  the 


status  of  the  second  mortgage 
was  not  affected  by,  and  was  not 
made  fraudulent  and  void  as 
against  the  third  mortgage,  and 
that  the  prior  registration  of  the 
third  mortgage  did  not  give  it 
priority  over  the  second  mort- 
gage.— The  costs  of  a contest  in 
the  Master’s  office  between  sub- 
sequent incumbrancers  as  to 
priorities  cannot  be  added  to  the 
claims  and  thus  made  a burden 
on  the  land;  this  being  a collater- 
al dispute  for  which  the  mort- 
gagor is  not  responsible. — After 
judgment  and  settlement  of  prio- 
ities  in  the  Master’s  office,  pro- 
ceedings were  stayed,  on  the 
mortgagor’s  application,  on  pay- 
ment of  arrears  and  of  costs,  in- 
cluding the  costs  of  the  subse- 
quent incumbrancers  who  had 
proved  claims.  Heney  v.  Kerr, 
506. 

2.  Purchase  of  Land— Unregis- 
tered Antecedent  Agreement  for 
Sale  of  Timber — Notice  of,  after 
Purchase  and  before  Registration 
of  Deed — Registry  Act,  1910  (10 
Edw.  VII.  ch.  60),  secs.  70,  71.] — 
The  plaintiff,  without  notice  of 
an  unregistered  antecedent  agree- 
ment for  the  purchase  of  the 
timber  thereon,  bought  land,  paid 
the  purchase-money  in  full,  and 
received  his  conveyance,  but  he 
knew  of  the  antecedent J agree- 
ment before  he  registered  hi§  con- 
veyance:— Held,  that  he  was 
protected  by  sec.  70  of  the  Regis- 
try Act,  1910  (10  Edw.  VII.  ch. 
60),  and  that  the  unregistered 
antecedent  agreement  was  void 
as  against  him. — Millar  v.  Smith 
(1873),  23  U.C.C.P.  47,  is  au- 
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thority  for  the  proposition  that 
where  a subsequent  purchaser 
has  actual  notice  of  a prior  un- 
registered instrument  before  the 
execution  of  the  deed  in  his 
favour,  and  this  deed  is  obtained 
for  the  very  purpose  of  avoiding 
the  unregistered  instrument,  the 
Registry  Act  shall  not  be  used 
fraudulently  for  this  end,  but  the 
case  does  not  decide  that  notice 
of  the  antecedent  instrument  be- 
fore registration  of  the  subse- 
quent instrument  is  fatal. — The 
fact  that  the  amendment  to  the 
Registry  Act  suggested  in  Millar 
v.  Smith , has  never  been  made, 
commented  on. — Judgment  of 
the  Senior  Judge  of  the  County 
Court  of  the  County  of  Went- 
worth reversed.  Peebles  v.  Hys- 
lop,  511. 

See  Deed  — Land  Titles 
Act  — Mortgage,  1 — • Water 
and  Watercourses,  2. 


RES  JUDICATA. 

See  Master  and  Servant,  3. 


RESCISSION. 

See  Contract,  1 — Fraud  and 
Misrepresentation — Sale  of 
Goods,  1. 


RESCUE. 

See  Negligence. 

RESTITUTION. 

See  Fraud  and  Misrepre- 
sentation. 


RIPARIAN  OWNERS. 

See  Nuisance — Water  and 
Watercourses,  2. 


[vol. 

RIVERS  AND  STREAMS  ACT. 

See  Nuisance. 


ROAD  ALLOWANCE. 

See  Municipal  Corpora- 
tions, 1. 

RULES. 

(Con.  Rules,  1897.) 

Con.  Rule  420.] — See  Con- 
tract, 2. 

(Rules  of  1913.) 

Rule  25  (e).] — See  Writ  of 
Summons. 

Rule  32.] — See  Pleading. 

Rule  33.] — See  Pleading. 

Rule  56.] — See  Pleading. 

Rule  57.] — See  Pleading. 

Rule  102.] — See  Pleading. 
Rule  109.] — See  Pleading. 
Rule  127.] — See  Pleading. 
Rule  137.] — See  Pleading. 
Rule  141.] — See  Pleading. 
Rule  143.] — See  Pleading. 
Rule  151.] — See  Pleading. 
Rule  649.] — See  Nuisance. 


SALARY. 

See  Schools,  1. 


SALE  OF  GOODS. 

1.  Contract — Machinery — De- 
fects— Implied  Warranty  of  Fit- 
ness for  Purpose  of  Buyer — 
Breach — Property  not  to  Pass 
until  Payment  in  Full — Failure  to 
Answer  Description  by  which  Sold 
— Trial  by  Buyer — Non-accept- 
ance— Rescission  of  Contract  — 
Return  of  Money  Paid  on  Account 
of  Price — Interest — Damages  for 
Breach  — Special  Provisions  of 
Contract  — Exclusion  of  Other 
Agreements  — Inapplicability  to 
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Existing  Conditions — Undertak- 
ing to  Repair  and  Replace  Defec- 
tive Parts — Right  to  Reject — Non- 
disclosure — Fraud  — Findings  of 
Trial  Judge — Appeal. ] — The  de- 
fendant company  agrfeed  in  writ- 
ing with  the  plaintiff  company  to 
furnish  to  the  plaintiff  company 
a 3-cylinder  19  by  20  natural  gas 
engine  and  fittings,  in  accordance 
with  specifications  which  were 
made  part  of  the  agreement,  for 
$6,000.  The  title  was  to  remain 
in  the  defendant  company  until 
the  purchase-price  should  be 
fully  paid.  In  the  specifications 
it  was  provided  that  the  engine 
should  develope  250  actual  brake 
horse  power.  The  engine  and  fit- 
tings were  delivered  to  the  plain- 
tiff company,  but  were  found,  as 
the  plaintiff  company  alleged,  not 
to  work  properly;  the  engine 
“ broke  down”  when  tried;  and 
this  action  was  brought  for  re- 
scission of  the  agreement,  the 
return  of  $5,500  paid  on  account 
of  the  purchase-price,  and  dam- 
ages:— Held , affirming  the  find- 
ings of  Clute,  J.,  the  trial  Judge, 
upon  the  evidence,  which  was 
conflicting,  that  the  “ break- 
down” was  caused  by  defects  in 
the  engine  itself,  due  to  improper 
workmanship  and  the  use  of  im- 
proper materials;  that  there  was 
an  implied  warranty  that  the 
engine  should  be  fit  for  the  pur- 
pose for  which  it  was  intended  to 
be  used,  and  that  it  was  not  fit 
and  was  never  made  fit  for  that 
purpose;  and  that  it  was  never 
capable  of  continuously  carrying 
250  horse  power. — (2)  That  there 
was  no  such  acceptance  of  the 
engine  as  precluded  the  plaintiff 


company  from  rejecting  it  if  it 
did  not  fulfil  the  requirements  of 
the  contract. — (3)  That,  as  the 
engine  did  not  possess  the  quali- 
ties which  the  defendant  com- 
pany agreed  that  it  should  pos- 
sess, the  plaintiff  company  was 
not  bound  to  receive  or  pay  for 
it. — Wallis  Son  & Wells  v.  Pratt 
& Haynes,  [1911]  A.C.  394, 
applied  and  followed. — (4)  That 
the  provisions  in  the  agreement 
“that  there  are  no  promises, 
agreements  or  undertakings  out- 
side of  this  contract  with  refer- 
ence to  the  subject-matter,”  and 
“that  no  agent  or  salesman  has 
any  authority  to  obligate”  the 
defendant  company  “by  any 
terms,  stipulations  or  conditions 
not  herein  expressed,”  had  not 
the  effect  of  excluding  the  con- 
dition that  the  engine  should  be 
a gas  engine  of  the  3-cylinder 
type  and  of  250  horse  power,  nor 
the  condition  that  it  should  be 
reasonably  fit  for  the  purpose  for 
which  it  was  required.  The 
language  was  more  appropriate 
to  express  promises,  agreements, 
or  undertakings,  than  to  an 
agreement  or  condition  which  the 
law  implied  from  a given  state  of 
circumstances.  — (5)  That  the 
provision  in  the  agreement  that 
the  defendant  company  was  not 
to  be  liable  for  damages  on  ac- 
count of  defects  of  design,  ma- 
terial, or  workmanship,  other 
than  to  furnish  without  charge 
repairs  or  new  parts,  which,  upon 
certain  conditions,  they  agreed 
to  furnish,  had  no  application 
where  there  had  been  no  accept- 
ance by  the  buyer,  at  all  events 
if  the  property  in  the  machinery 
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had  not  passed  to  the  buyer,  but 
were  intended  to  protect  the  de- 
fendant company  from  claims  for 
damages  where  the  machine^ 
had  been  accepted,  and  defects 
of  the  character  mentioned  were 
afterwards  discovered. — (6)  That 
the  provision  in  the  agreement 
that  “the  plant  shall  not  be  re- 
jected for  any  cause  except  for 
failure  to  meet  the  duty  guaran- 
teed” implied  the  right  to  reject 
in  the  excepted  case. — (7)  That 
the  finding  of  the  trial  Judge  that 
the  company  was  guilty  of  fraud 
and  fraudulent  concealment  was 
not  warranted  by  the  evidence. — 

(8)  That  it  was  not  the  duty  of 
the  defendant  company  to  tell 
the  plaintiff  company  that  as 
large  an  engine  as  the  latter  de- 
sired to  purchase  had  not  before 

- been  manufactured  by  the  form- 
er, and  the  failure  to  communi- 
cate that  information  was  not 
fraudulent ; in  this  also  reversing 
the  finding  of  the  trial  Judge. — 

(9)  That  the  judgment  of  the 
trial  Judge  for  the  recovery  of 
the  amount  paid  with  interest 
and  for  damages  for  breach  of 
the  contract  to  furnish  the  engine 
was  right,  and  that  there  was  no 
reason  to  complain  of  the  amount 
(SI, 872)  at  which  the  damages 
were  assessed.  Alabastine  Co.  of 
Paris  Limited  v.  Canada  Producer 
and  Gas  Engine  Co.  Limited , 394. 

2.  Machine  — Merchantable 
Article  — Fitness  for  . Particular 
Purpose — Knowledge  of  Vendor — 
Representation  of  Fitness — Evi- 
dence— Implied  Warranty — Re- 
liance on  Judgment  or  Skill  of 
Manufacturer  or  Dealer  — In- 


[vol. 

tention  of  Parties.] — The  implied 
warranty,  where  goods  are  sold 
by  a manufacturer  or  dealer,  rests 
on  precisely  the  same  footing  as 
all  other  implied  contracts;  and 
an  implied  contract  is  that 
promise  which  the  law  implies 
and  authorises  the  Court  to  infer 
in  order  to  give  the  transaction 
that  effect  which  the  parties  must 
have  intended  it  to  have  and 
without  which  it  would  be  futile. 
Great  care  must  be  taken  not  to 
make  the  contract  speak  where 
it  was  intentionally  silent,  and 
not  to  make  it  speak  contrary  to 
what,  as  may  be  gathered  from 
the  whole  terms  and  tenor  of  the 
contract,  was  the  intention  of  the 
parties. — The  Moorcock  (1889), 
14  P.D.  64,  Lamb  v.  Evans,  [1893] 
1 Ch.  218,  Hamlyn  & Co.  v.  Wood 
& Co.,  [1891]  2 Q.B.  488,  Ex  p. 
Ford  (1885),  16  Q.B.D.  305,  and 
Churchward  v.  The  Queen  (1865), 
L.R.  1 Q.B.  173,  followed. — The 
defendants  bought  from  the 
plaintiffs,  who  were  dealers  in 
machinery,  not  manufacturers,  a 
steam  shovel,  which  they  intend- 
ed to  use  for  making  sewer  ex- 
cavations. There  was  no  defect 
in  the  material,  workmanship,  or 
design  of  the  machine  supplied, 
but  it  turned  out  not  to  be  fit  for 
the  purpose  for  which  the  de- 
fendants wished  to  use  it : — Held , 
that,  in  order  to  apply  the  fourth 
rule  in  regard  to  implied  warrant- 
ies upon  the  sale  of  goods,  as 
stated  in  Jones  v.  Just  (1868), 
L.R.  3 Q.B.  197,  it  must  be  ascer- 
tained upon  the  facts  of  the  par- 
ticular case  that  the  buyer  trust- 
ed to  the  judgment  or  skill  of  the 
dealer ; and,  upon  the  evidence  in 


XXX.] 


INDEX. 


709 


this  case,  the  defendants  relied 
upon  their  own  judgment,  skill, 
and  knowledge,  and  not  upon 
that  of  the  vendors;  and  so,  to 
read  into  the  contract  the  term 
or  warranty  that  it  was  to  be 
reasonably  fit  for  the  purpose 
for  which  it  was  to  be  applied, 
would  be  not  to  give  expression 
to  the  real  intention  of  the  part- 
ies, but  to  make  it  entirely  the 
opposite  of  what  was  their  true 
intention. — Held , also,  that  in 
respect  of  an  implied  warranty 
no  distinction  is  to  be  made  be- 
tween a manufacturer  and  a 
dealer. — Held,  also,  that  the  pres- 
ent case  did  not  fall  under  the 
fifth  rule  .stated  in  Jones  v.  Just , 
because  the  machine  supplied 
was  a “merchantable  article.”- — 
Held,  also,  that  the  contention  of 
the  defendants  that  the  plaintiffs 
knew  the  purpose  for  which  the 
machine  was  to  be  used,  and  that 
they  expressly  represented  that 
it  was  fit  for  that  purpose,  and 
so  were  liable  upon  the  repre- 
sentation, apart  from  any  implied 
warranty,  failed  upon  the  facts. 
— Remarks  upon  the  effect  of  the 
English  Sale  of  Goods  Act  and 
review  of  the  English  and  On- 
tario cases. — Semble,  that  what 
was  sought  by  the  defendants  was 
an  unwarrantable  extension  of 
the  warranty  upon  which  they 
relied.  Their  complaint  was  not 
really  based  upon  the  unfitness 
of  the  machine  to  dig — which 
must  be  regarded  as  “the  par- 
ticular purpose”  for  which  fitness 
was  warranted — but  upon  the 
failure  of  their  scheme  to  use  a 
steam  shovel  to  excavate  in  the 
soft  soil  of  the  place  where  they 
46 — 30  o.l.b. 


had  to  use  it.  Hopkins  v.  Janni- 
son,  305. 

See  Contract,  1,  2 — Fraud 
and  Misrepresentation  — 
Motor  Vehicles  Act — Trade 
Name — Warranty — Writ  of 
Summons. 


SALE  OF  GRAVEL. 

See  Municipal  Corpora- 
tions, 1. 

SALE  OF  LAND. 

See  Mortgage,  3 — Registry 
Laws,  2 — Vendor  and  Purchas- 
er. 


SALE  OF  TIMBER. 

See  Registry  Laws,  2. 


SAW  LOGS  DRIVING  ACT. 
See  Nuisance. 


SCALE  OF  COSTS. 

See  Nuisance. 

SCHOOLS. 

1.  Public  Schools — County  In- 
spector — Salary  — - By-law  of 
County  Council — Public  Schools 
Acts — 34  Viet.  ch.  33,  sec.  8 — 59 
Viet.  ch.  70,  sec.  82,  sub-sec.  8 — 
“ School ” — “ Department ” — Re- 
muneration according  to  Number 
of  Schools — Action  for  Arrears — 
Limitation  of  Actions — Limita- 
tions Act,  10  Edw.  VII.  ch.  34, 
sec.  49  (b) — Specialty — Period  of 
Limitation — Action  on  Statute — 
Obligation  to  Pay  not  Dependent 
on  Contract — Acceptance  of  Less 
than  Sum  Allowed  by  Statute — 
Estoppel  — Agreement  — Illegal- 
ity— Defeating  Purpose  of  Statute 
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— Judicature  Act,  R.S.O.  1897, 
ch.  51,  sec.  58  (8).] — C.  was  ap- 
pointed inspector  of  public 
schools  of  the  county  by  a by-law 
of  the  county  council,  passed  on 
the  8th  June,  1871,  which  pro- 
vided that  his  remuneration 
should  be  $5  per  school  per  an- 
num. By  the  school  law  then  in 
force  (1871),  34  Viet.  ch.  33,  sec. 
8,  every  county  council  was  re- 
quired to  appoint  a public  school 
inspector,  subject  to  dismissal  at 
the  pleasure  of  the  council;  and 
by  sec.  10  it  was  provided  that 
the  remuneration  of  a county 
inspector  should  be  not  less  than 
$5  per  school  per  annum.  C. 
continued  in  the  office  until  the 
31st  January,  1910.  From  1871, 
the  Department  of  Education 
treated  every  department  of  a 
school  for  which  there  was  a 
teacher  occupying  a separate 
room  with  a separate  register  as 
a “school,”  and  the  Government 
grants  were  paid  on  that  basis. 
From  1871  until  1876,  the  county 
council  paid  C.  on  that  basis; 
but,  from  1876  until  1904,  it  paid 
him  for  schools  only  and  not  for 
departments.  By  the  Public 
Schools  Act,  1896,  59  Viet.  ch.  70, 
sec.  82,  sub-sec.  8,  it  was  enacted 
that  “the  county  council  shall 
pay  quarterly  to  every  county 
inspector  at  the  rate  annually  of 
$5  for  every  teacher  occupying 
a separate  room  with  a separate 
register.”  C.  brought  this  action 
to  recover  arrears  of  salary  for 
the  years  1876  to  1904,  both  in- 
clusive; and,  upon  his  death, 
the  action  was  continued  by  his 
personal  representative: — Held, 
that  the  word  “school,”  as  used 
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in  the  Act  of  1871  and  in  the  sub- 
sequent Acts  amending  and  con- 
solidating the  school  law,  previ- 
ous to  the  Act  of  1896,  was  not 
to  be  interpreted  as  meaning 
“department”  for  which  there 
is  a teacher  occupying  a separate 
room  with  a separate  register. — 
(2)  That  it  was  the  duty  of  the 
county  council,  after  the  Act  of 
1896  was  passed,  to  have  paid 
C.  $5  for  every  teacher  occupying 
a separate  room  with  a separate 
register. — (3)  That  the  plaintiff’s 
claim  was  upon  a specialty,  and 
her  cause  of  action  was  not 
barred — the  period  of  limitation, 
by  the  Limitations  Act,  10  Edw. 
VII.  ch.  34,  sec.  49  (5),  being  20 
years.  The  action  was  one  of 
debt  on  the  statute,  and  so  an 
action  upon  a specialty.  The 
obligation  to  pay  imposed  by  the 
statute  of  1896  was  absolute,  and 
did  not  depend  upon  contract. — 
Cork  and  Bandon  R.W.  Co.  v. 
Goode  (1853),  13  C.B.  826,  fol- 
lowed.— The  distinction  between 
an  action  on  a statute  and  an 
action  not  on  a statute,  though  a 
statute  enables  it  to  be  brought, 
pointed  out. — (4)  That  the  plain- 
tiff was  not  estopped,  by  the 
conduct  of  C.  in  accepting  what 
the  council  paid  him,  from  assert- 
ing her  claim  for  the  arrears: 
what  C.  was  entitled  to  be  paid 
was  as  well  known  to  the  council 
as  to  him,  and  the  corporation 
did  not  act  to  its  damage  in  con- 
sequence of  anything  said,  done, 
or  omitted  by  C. — (5)  That  an 
agreement  for  the  payment  to  an 
inspector  of  less  than  the  statute 
provided  would  be  an  illegal 
agreement — the  purpose  of  the 
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statute  would  be  entirely  defeat- 
ed if  it  were  open  to  a county 
council  to  contract  with  its  in- 
spector that  he  should  serve  for 
a less  remuneration  than  that 
for  which  the  statute  provided. — 
Corporation  of  Liverpool  v.  Wright 
(1859),  28  L.J.  Ch.  868,  applied. 
— (6)  That  the  provisions  of  sec. 
58  (8)  of  the  Judicature  Act, 
R.S.O.  1897,  ch.  51,  even  if 
otherwise  applicable,  could  not 
be  invoked  to  defeat  the  plain- 
tiff’s claim. — (7)  That  the  plain- 
tiff was  entitled  to  recover  the 
amount  claimed  for  arrears  from 
1896  until  1904.  Carlyle  v. 
County  of  Oxford , 413. 

2.  Separate  Schools — Sum  Re- 
quired for  Support — Requisition 
by  School  Board  upon  Municipal 
Council — By-law  of  Council  Fix- 
ing Rate  on  Basis  of  Larger  Sum — 
Provision  for  Uncollectible  Rates — 
Power  to  Impose  Rate  Vested  in 
School  Board — Methods  of  Collec- 
tion — “ Levied ” — Separate 
Schools  Act , 3 & 4 Geo.  V.  ch.  71, 
secs.  67,  70.] — A separate  school 
board  of  a town,  assuming  to 
act  under  sec.  70  of  the  Separate 
Schools  Act,  3 & 4 Geo.  V.  ch.  71, 
requested  the  town  council  to 
levy  from  the  supporters  of  the 
schools  of  the  board  $3,608.70, 
the  sum  required  for  the  support 
of  the  schools  for  the  year  1913. 
The  council  passed  a by-law  to 
fix  and  provide  for  levying  the 
tax  rate  for  1913.  It  recited  that 
the  amount  required  for  the  pur- 
poses of  the  separate  school 
board  was  $3,608.70,  and  provid- 
ed that  “a  rate  of  23  mills  on  all 
property  liable  for  taxation  for 


separate  school  purposes”  should 
be  levied.  This  rate,  if  the  taxes 
were  all  collected,  would  produce 
$4,150  — a sum  beyond  the 
amount  of  the  board’s  requisi- 
tion:— Held,  that  sec.  70  does  not 
confer  on  the  council  power  to 
impose  the  rates;  the  school 
board  imposes  the  rates;  and, 
having  imposed  them,  it  has  two 
courses  open  to  it  for  the  collec- 
tion of  them : either,  as  provided 
by  sec.  67  (1),  to  collect  them  by 
its  own  collector;  or,  as  provided 
by  sec.  70  (1),  to  require  the 
council  to  collect  them;  “levied” 
in  sec.  70  (1)  must  be  read  as 
meaning  “collected.”  — Held, 
therefore,  that  so  much  of  the 
by-law  as  provided  for  levying 
the  rate  of  23  mills  on  “all  prop- 
erty liable  for  taxation  for  separ- 
ate school  purposes”  was  un- 
authorised and  should  be 
quashed. — Sernble,  if  sec.  70  did 
confer  upon  the  council  power  to 
impose  the  rates  for  the  support 
of  separate  schools,  that  there 
was  no  reason  why  the  council 
should  not  make  the  rate  to  pro- 
vide the  sum  required  by  the 
school  board  sufficient  "to  allow 
for  the  contingency  of  some  of 
the  rates  not  being  collectible. — 
Judgment  of  Lennox,  J.,  re- 
versed. Re  Therriault  and  Town 
of  Cochrane,  367. 

See  Assessment  and  Taxes. 
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See  Vendor  and  Purchaser 


SECURITIES. 

See  Will,  1. 
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SEPARATE  SCHOOLS. 


STATUTES  (CONSTRUCTION 
OF). 


See  Schools,  2. 

SERVICE  OF  NOTICE  OF 
MOTION. 

See  Liquor  License  Act. 


SERVICE  OUT  OF 
JURISDICTION. 

See  Writ  of  Summons. 


SET-OFF. 

See  Fraud  and  Misrepre- 
sentation— Pleading. 


SETTLED  ACCOUNT. 

See  Banks  and  Banking,  1. 

SETTLEMENT. 

See  Will,  2. 

SHIP. 

See  Fisheries — Negligence. 


SOLICITOR. 

See  Will,  3. 


SPECIAL  ENDORSEMENT. 

See  Pleading. 


STATED  CASE. 

See  Criminal  Law,  2. 


STATEMENT  OF  CLAIM. 

See  Pleading. 

STATUTE  OF  FRAUDS. 

See  Contract,  3. 

STATUTE  OF  LIMITATIONS. 

See  Schools,  1 — Statutes 
(Construction  of). 


Railway — Action  for  “Damage 
or  Injury  Sustained  by  the  Rail- 
way” — Time-limit  — Special 
Act — Incorporation  of  Provisions 
of  General  Act — Repeal  of  General 
Act — Effect  of  Interpretation  Act 
— Substitution  of  Provisions  of 
New  General  Act.] — The  statu- 
tory time-limit  for  bringing  an 
action  against  the  defendant 
company  “for  any  damage  or 
injury  sustained  by  the  railway, ” 
is  not  six  months,  as  provided  by 
sec.  83  of  the  Railway  Act,  C.S.C. 
ch.  66,  incorporated  into  the 
company’s  special  Act,  36  Viet, 
ch.  99  (O.),  by  sec.  16  thereof, 
but  one  year,  as  provided  by  sec. 
223  of  the  Ontario  Railway  Act. 
1906,  6 Edw.  VII.  ch.  30. — 
There  is  nothing  in  the  Railway 
Act  of  1906  to  exclude  the  appli- 
cation of  the  Interpretation  Act, 
as  amended  in  1897,  by  60  Viet, 
ch.  2,  sec.  6 (clause  6 of  para.  48 
of  the  Interpretation  Act,  1907, 
7 Edw.  VII.  ch.  2);  and  the 
effect  is,  that  the  provisions  of 
sec.  223  of  the  Act  of  1906  have 
been  written  into  and  incorpor- 
ated with  the  special  Act,  in  sub- 
stitution for  the  provisions  of 
sec.  83  of  C.S.C.  ch.  66  (Hod- 
gins,  J.A.,  dissenting).  — Re- 
marks upon  the  effect  of  the  in- 
corporation of  a provision  of  a 
general  Act  in  a special  Act  and 
of  the  repeal  of  an  enactment 
which  has  been  incorporated  in 
a subsequent  Act;  and  semble, 
that,  apart  from  the  effect  of  the 
several  Acts  respecting  the  Re- 
vised Statutes  of  Ontario  (40 
Viet.  ch.  6,  secs.  6 and  11,  50 
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Viet.  eh.  2,  secs.  5 and  10,  and  60 
Viet.  eh.  3,  secs.  5 and  10)  and  of 
the  clause  of  the  Interpretation 
Act  above  referred  to,  the  repeal 
of  C.S.C.  eh.  66,  in  the  revision 
of  1877,  had  no  effect  on  the 
special  Act,  for,  “ where  a statute 
is  incorporated  by  reference  into 
a second  statute,  the  repeal  of 
the  first  statute  by  a third  does 
not  affect  the  second”  ( Clarke 
v.  Bradlaugh  (1881),  8 Q.B.D. 
63,  69). — History  of  the  legisla- 
tion, examination  of  the  pro- 
visions of  the  Railway  Act,  1906, 
and  comparison  with  the  pro- 
visions of  the  Dominion  Railway 
Act,  1903,  3 Edw.  VII.  ch.  58. 
Kilgour  v.  London  Street  R.W. 
Co.,  603. 

See  Assessment  an»  Taxes — 
Assignments  and  Preferences 
— Company  — Highway  — In- 
surance— Land  Titles  Act — 
Liquor  License  Act — Master 
and  Servant,  2 — Motor  Ve- 
hicles Act — Registry  Laws — 
Schools. 


STATUTES  (REFERRED  TO). 

C.S.C  1856,  ch.  66,  sec.  83  (Railway 
Act). 

See  Statutes  (Construction  of). 

30  & 31  Viet.  ch.  3,  sec.  91  (Imp.) 
(British  North  America  Act). 

See  Nuisance. 

34  Viet.  ch.  33,  sec.  8 (O.)  (Public 
Schools  Act). 

See  Schools,  1. 

36  Viet.  ch.  99,  sec.  16  (O.)  (London 
Street  Railway  Company). 

See  Statutes  (Construction  of). 

40  Viet.  ch.  6,  secs.  6,  11  (O.)  (Act 
respecting  the  Revised  Statutes). 

See  Statutes  (Construction  of). 

50  Viet.  ch.  2,  secs.  5,  10  (O.)  (Act 
respecting  the  Revised  Statutes). 

See  Statutes  (Construction  of). 

Viet.  ch.  8,  sec.  8 (O.)  (Niagara 
Falls  Park  Commissioners). 

See  Assessment  and  Taxes,  2. 


55  Viet.  ch.  42,  secs.  366,  366a,  591, 
591a  (O.)  (Municipal  Act). 

See  Assessment  and  Taxes,  2,  3. 

55  Viet.  ch.  60,  sec.  4 (O.)  (Amending 
Public  Schools  Act). 

See  Assessment  and  Taxes,  2. 

59  Viet.  ch.  70,  sec.  82,  sub-sec.  8 (O.) 

(Public  Schools  Act). 

See  Schools,  1. 

R.S.O.  1897,  ch.  1,  sec.  8,  sub-sec.  25 
(Interpretation  Act). 

See  Company.  • 

R.S.O.  1897,  ch.  51,  sec.  112  (Judica- 
ture Act). 

See  Contract,  1. 

R.S.O.  1897,  ch.  128,  secs.  37,  38 
(Wills  Act). 

See  Mortgage,  2. 

R.S.O.  1897,  ch.  142  (Rivers  and 
Streams  Act). 

See  Nuisance. 

R.S.O.  1897,  ch.  143  (Saw  Logs  Driv- 
ing Act). 

See  Nuisance. 

R.S.O.  1897,  ch.  160,  secs.  3 (1),  6 (1) 
(Workmen’s  Compensation  for 
Injuries  Act). 

See  Master  and  Servant,  2. 

R.S.O.  1897,  ch.  166  (Fatal  Accidents 
Act). 

See  Master  and  Servant,  1. 

R.S.O.  1897,  ch.  191,  secs.  9,  10,14,  15, 
25,  46,  47,  49,  102  (Companies 
Act). 

See  Company. 

R.S.O.  1897,  ch.  203,  sec.  144  (In- 
surance Act) . 

See  Insurance,  1. 

R.S.O.  1897,  ch.  225  (Establishment 
of  Municipal  Institutions  in  Terri- 
torial Districts). 

See  Assessment  and  Taxes,  4. 

R.S.O.  1897,  ch.  245  (Liquor  License 
Act). 

See  Liquor  License  Act. 

R.S.O.  1897,  ch.  245,  sec.  2 (1)  (a) 

See  Warranty. 

R.S.O.  1897,  ch.  292,  sec.  93  (Public 
Schools  Act). 

See  Assessment  and  Taxes,  2. 

60  Viet.  ch.  2,  sec.  6 (O.)  (Amending 

Interpretation  Act.) 

See  Statutes  (Construction  of). 

60  Viet.  ch.  3,  secs.  5,  10  (O.)  (Act  re- 
specting the  Revised  Statutes). 

See  Statutes  (Construction  of). 

63  Viet.  ch.  33,  secs.  8,  9,  10  (O.) 
(Amending  Muni cipal  Act) . 

See  Assessment  and  Taxes,  2. 

63  & 64  Viet.  ch.  93  (D.)  (Canadian 
Bankers’  Association). 

See  Bills  and  Tnotes. 
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1  Edw.  VII.  ch.  39,  sec.  77  (O.)  (Public 
Schools  Act.) 

See  Assessment  and  Taxes,  1,  2. 

3  Edw.  VII.  ch.  19,  secs.  299,  304  (1) 
(O.)  (Municipal  Act). 

See  Insurance,  1. 

3  Edw.  VII.  ch.  19,  secs.  558,  606  (O.) 
See  Highway. 

3 Edw.  VII.  ch.  19,  sec.  647  (O.) 
See  Municipal  Corporations,  1. 

3 Edw.  VII.  ch.  58  (D.)  (Railway  Act). 
See  Statutes  (Construction  of). 

4 Edw.  VII.  ch.  23  (O.)  (Assessment 

Act). 

See  Assessment  and  Taxes,  1. 

4 Edward.  VII.  ch.  23,  secs.  68-75  (O.) 
See  Assessment  and  Taxes,  4. 

5 Edw.  VII.  ch.  12  (O.)  (Township  of 

Stamford). 

See  Assessment  and  Taxes,  3. 

5  Edw.  VII.  ch.  24,  sec.  3 (O.)  (Amend- 
ing Act  respecting  the  Establish- 
ment of  Municipal  Institutions  in 
Territorial  Districts). 

See  Assessment  and  Taxes,  4. 

5 Edw.  VII.  ch.  78  (O.)  (Township  of 

Stamford). 

See  Assessment  and  Taxes,  1. 
R.S.C.  1906,  ch.  29,  sec.  18,  sub-sec.  2 
(Bank  Act). 

See  Banks  and  Banking,  2. 

R.S.C.  1906,  ch.  37,  sec.  427  (Railway 
Act). 

See  Master  and  Servant,  1. 

R.S.C.  1906,  ch.  45,  sec.  47,  sub-secs. 
2,  4 (Fishieries  Act). 

See  Fisheries. 

R.S.C.  1906,  ch.  113,  sec.  342  (Canada 
Shipping  Act). 

See  Negligence. 

R.S.C.  1906,  ch.  119,  sec.  86  (Bills  of 
Exchange  Act). 

See  Bills  and  Notes. 

R.S.C.  1906,  ch.  144,  secs.  22,  133, 
(Winding-up  Act). 

See  Banks  and  Banking,  2. 

R.S.C.  1906,  ch.  146,  secs.  235,  773 
(Criminal  Code). 

See  Criminal  Law,  1. 

R.S.C.  1906,  ch.  146,  sec.  236. 

See  Criminal  Law,  2. 

6 Edw.  VII.  ch.  30,  sec.  223  (O.) 

(Railway  Act). 

See  Statutes  (Construction  of)  . 

6  Edw.  VII.  ch.  31,  secs.  4 (5),  19  (4), 
52  (1)  (O.)  (Ontario  Railway  and 
Municipal  Board  Act). 

See  Assessment  and  Taxes,  4. 

6 Edw.  VII.  ch.  47,  sec.  1,  sub-sec.  2 
(O.)  (Amending  Liquor  License 
Act). 

See  Warranty. 


7  Edw.  VII.  ch.  2,  para.  48,  el.  6 (O.) 
(Interpretation  Act). 

See  Statutes  (Construction  of). 

7  Edw.  VII.  ch.  16  (O.)  (Improve- 
ment of  Public  Highways). 

See  Highway. 

9 Edw.  VII.  ch.  66  (Q.)  (Workmen’s 
Compensation  for  Injuries  Act). 
See  Master  and  Servant,  2. 

9 Edw.  VII.  ch.  82,  sec.  25  (O.) 
(Amending  Liquor  License  Act). 
See  Liquor  License  Act. 

9 & 10  Edw.  VII.  ch.  10,  sec.  3 (D.) 

(Amending  Criminal  Code) . 

See  Criminal  Law,  1. 

10  Edw.  VII.  ch.  34,  sec.  49(6)  (O.) 

(Limitations  Act). 

See  Schools,  1. 

10  Edw.  VII.  ch.  58  (O.)  (Vendors  and 
Purchasers  Act). 

See  Mortgage,  1. 

10  Edw.  VII.  ch.  60  (O.)  (Registry 
Act). 

See  Deed. 

10  Edw.  VII.  ch.  60,  secs.  62,  66a  (O.) 
See  Mortgage,  1. 

10  Edw.  VII,  ch.  60,  secs.  70,  71  (O.) 

See  Registry  Laws,  1,  2. 

10  Edw.  VII.  ch.  64,  secs.  5,  13  (O.) 
(Assignments  and  Preferences 
Act). 

See  Assignments  and  Preferences, 

2. 

10  Edw.  VII.  ch.  72,  sec.  3 (O.) 
(Wages  Act). 

See  Assignments  and  Preferences, 

1. 

1  Geo.  V.  ch.  28,  sec.  66  (O.)  (Land 
Titles  Act). 

See  Land  Titles  Act. 

1 Geo.  V.  ch.  33  (O.)  (Fatal  Accidents 

Act). 

See  Fatal  Accidents  Act. 

2 Geo.  V.  ch.  33,  secs.  171-178  (O.) 

(Insurance  Act). 

See  Insurance,  2. 

2 Geo.  V.  ch.  48,  sec.  19  (O.)  (Motor 

Vehicles  Act). 

See  Motor  Vehicles  Act. 

3 & 4 Geo.  V.  ch.  19  (O.)  (Judicature 

Act). 

See  Mortgage,  1 

3  & 4 Geo.  V.  ch.  19,  sec.  27  (O.) 
See  Fisheries. 

3 & 4 Geo.  V.  ch.  35,  secs.  10,  12  (O.) 
(Insurance  Amendment  Act). 

See  Insurance,  2. 

3 & 4 Geo.  V.  ch.  71.  secs.  67,  70  (O.) 
(Separate  Schools  Act). 

See  Schools,  2. 
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STAY  OF  PROCEEDINGS. 

See  Registry  Laws,  1. 

STREET  RAILWAYS. 

1.  Injury  to  Pedestrian  Cross- 
ing Track — Duty  to  Keep  Car  in 
Sight — Rule  of  Law — Finding  of 
Trial  Judge — Proximate  Cause  of 
Injury — Negligence  of  Pedestrian 
— Appeal — Absence  of  Finding  as 
to  Negligence  of  Railway  Company 
— Speed  of  Car — Misapprehen- 
sion of  Evidence  by  Trial  Judge — 
New  Trial.] — -The  plaintiff  was 
struck  by  an  electric  street  car 
of  the  defendants  when  crossing 
the  tracks  upon  a public  high- 
way, and  injured.  Her  action  to 
recover  damages  for  her  injuries 
was  tried  without  a jury  before 
Middleton,  J.,  who  found  that 
the  plaintiff  was  guilty  of  negli- 
gence, and  that  her  negligence 
was  the  proximate  cause  of  the 
accident  by  which  she  was  in- 
jured; stating  his  view  in  these 
words:  “ Where  one  ventures  to 
cross  in  front  of  a moving  car, 
rapidly  approaching,  it  is  incum- 
bent on  the  person  to  keep  the 
car  in  sight,  and  not  to  trust 
blindly  to  the  opinion  formed  on 
leaving  the  sidewalk  that  there  is 
ample  time  to  cross — Held , 
that,  if  this  was  intended  to  be  a 
statement  of  the  law,  it  was  not 
correct. — According  to  the  evi- 
dence, the  plaintiff  did  look,  and 
concluded  from  the  distance  the 
car  appeared  to  be  from  her  that 
she  could  cross  in  safety;  she  | 
had  a right  to  assume  that  the  j 
car  was  being  operated  at  a ! 
proper  and  moderate  rate  of ! 
speed,  and  prudently;  and,  as! 


there  was  no  finding  as  to  this 
nor  as  to  the  defendants’  negli- 
gence, and  as  the  trial  Judge 
appeared  to  have  misappre- 
hended the  evidence  on  one 
point,  the  issues  were  not  passed 
upon  in  a satisfactory  way,  and 
there  should  be  a new  trial: 
Riddell,  J.,  dubitante.  — Per 
Riddell,  J. : — The  Judge’s  state- 
ment (as  quoted  above)  may 
have  been  no  more  than  the 
answer  of  a jury  to  the  question, 
“What  should  the  plaintiff  have 
done  which  she  did  not  do?” 
A.  “She  should  have  kept  the 
car  in  sight.”  Myers  v.  Toronto 
R.W.  Co.,  263. 

2.  Person  Crossing  Track 
Struck  by  Car  and  Killed — Negli- 
gence in  Operation  of  Car — Duty 
to  Look  before  Crossing — Reason- 
able Care — Question  for  Jury — 
Contributory  Negligence  — Find- 
ings of  Jury — Nonsuit  by  Trial 
Judge  Set  aside  on  Appeal.] — 
The  duty  of  a person  about  to 
cross  a railway  track  is  not  to  be 
guilty  of  negligence,  which  is 
another  way  of  saying  that  he 
must  exercise  reasonable  care. 
In  each  case  what  is  reasonable 
care  is  a question  of  fact  to  be 
decided  by  the  jury,  according  to 
the  facts  of  the  case.  It  cannot 
be  affirmed  as  a proposition  of 
lav/  that  a person  is  bound  to 
look  before  crossing,  and  that 
failure  to  look  is  per  se  negli- 
gence.— Grand  Trunk  R.W.  Co.  v. 
Me  Alpine,  [1913]  A.C.  838,  29 
Times  L.R.  679,  explained.— The 
substance  of  the  jury’s  findings, 
in  an  action  to  recover  damages 
for  the  death  of  a person  from 
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being  struck  by  a street  car  of 
the  defendants  in  attempting  to 
cross  a public  highway,  was,  that 
the  death  was  caused  by  the 
negligence  of  the  defendants  in 
operating  their  car  at  an  exces- 
sive rate  of  speed,  and  in  failing 
to  warn  her  of  the  approach  of 
the  car,  and  that  the  deceased, 
having  looked  up  and  down  the 
street  and  seen  no  car,  had  exer- 
cised reasonable  care:  — Held, 
that  there  was  ample  evidence  in 
support  of  the  jury’s  finding  that 
the  car  was  being  negligently 
operated;  and,  unless  the  de- 
ceased was  guilty  of  contributory 
negligence,  the  defendants  were  | 
liable.  In  view  of  the  evidence,  j 
the  issue  as  to  contributory 
negligence  could  not  have  been 
withdrawn  from  the  jury;  and! 
their  finding  against  it,  being 
justified  by  the  evidence,  was 
conclusive  that  the  deceased  j 
exercised  reasonable  care. — One 
of  the  questions  left  to  the  jury 
was,  whether,  if  the  deceased 
had  been  on  the  alert  or  keeping  j 
a look-out  for  cars  and  vehicles, 
the  accident  would,  in  the  jury’s 
opinion,  have  occurred;  and  the 
jury  answered,  “It  might  have:” 
— Held,  that  this  answer  affirmed 
nothing,  and  was  not  to  be  re- 
garded.— The  judgment  of  Len- 
nox, J.,  nonsuiting  the  plaintiff, 
the  administratrix  of  the  estate 
of  the  deceased,  was  set  aside, 
and  judgment  ordered  to  be 
entered  for  the  plaintiff  for  the 
damages  assessed  by  the  jury. 
Ramsay  v.  Toronto  R.W.  Co.,  127. 

SUBROGATION. 

See  Mortgage,  2. 


SUMMARY  TRIAL. 

See  Criminal  Law,  1. 

SURETY. 

See  Mortgage,  2. 

SURROGATE  COURTS. 

See  Insurance,  2. 

TAX  COLLECTOR. 

See  Insurance,  1. 

TAX  SALE. 

See  Land  Titles  Act. 


TAXES. 

See  Assessment  and  Taxes. 


TAXING  OFFICER. 

See  Nuisance. 


THREATS. 

See  Assignments  and  Prefer- 


TIMBER. 

See  Nuisance  — Registry 
Laws,  2. 

TIME. 

See  Assessment  and  Taxes,  4 
— Bills  and  Notes  — Land 
Titles  Act  — Liquor  License 
Act — Principal  and  Agent — 
Schools,  1 — Statutes  (Con- 
struction of). 

TITLE  TO  LAND. 

See  Mortgage,  1. 

TORONTO  HARBOUR. 

See  Water  and  Water- 
courses, 1. 
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TRADE  NAME. 

Sale  of  Motor  Trucks — Impor- 
tation of  Parts  and  Assembling — 
Developments  and  Improvements 
in  Combination — Use  of  Personal 
Name  with  Proper  Sanction — Ad- 
vertising— Establishment  of  Busi- 
ness— Use  of  same  Name  by 
Rival  Dealer — Descriptive  Name 
— Superinduced  Secondary  Mean- 
ing— Confusion  of  Names — Inter- 
ference with  Business  — Injunc- 
tion— Leading  Word  in  Com- 
pany's Name.} — The  plaintiff 
company  was  incorporated  in 
Canada,  under  the  name  of  the 
“Gramm  Motor  Truck  Com- 
pany,” in  1910,  for  the  purpose 
of  supplying  motor  trucks  for  the 
carriage  of  goods.  “Gramm” 
was  the  name  of  a citizen  of  the 
United  States  who  had  planned 
the  construction  of  a motor  truck 
distinct  from  other  like  trucks 
called  by  the  names  of  their 
designers  in  the  United  States. 
The  plaintiff  company  did  not 
manufacture  trucks,  in  the  strict 
sense  of  the  word,  nor  did  they 
bring  in  machines  from  the 
United  States,  but  they  pro- 
cured from  an  American  com- 
pany with  which  Gramm  was 
connected,  called  the  “Gramm 
Motor  Company  of  Lima,”  and 
from  other  sources,  separate 
parts,  assembled  them  on  their 
premises  in  Ontario,  and  put 
them  on  the  market  as  finished 
products.  The  use  of  Gramm’s 
name  by  the  plaintiff  company 
was  sanctioned  by  him.  The 
plaintiff  company  developed 
many  variations  and  improve- 
ments in  the  method  of  com- 
bination, advertised  largely,  and 


established  a recognised  business 
of  selling  motor  trucks  in  Canada, 
under  the  trade  name,  “Gramm,” 
and  the  word  became  associated 
with  their  business,  their  trucks 
being  known  as  “Gramm  Motor 
Trucks.”  The  defendant  com- 
pany started  business  in  the 
town  where  the  plaintiff  com- 
pany’s place  of  business  was, 
across  the  street  from  it,  and 
gave  themselves  out  as  entitled 
to  sell  Gramm  motors,  justifying 
under  an  arrangement  with  the 
“ Gramm-Bernstein  Company,” 
doing  business  in  the  United 
States,  and  exhibiting  “Gramm- 
Bernstein”  motors  in  their  own 
name: — Held,  upon  the  evidence, 
that  the  word  “Gramm”  had  not 
acquired  in  Canada  a superin- 
duced secondary  meaning  so  that 
by  “Gramm  truck”  would  be 
understood  a truck  of  the 
Gramm  type,  no  matter  by 
whom  made  or  sold.  There  had 
been  no  such  lapse  of  time  and 
length  of  user  as  is  required  to 
transform  a distinctive  word 
into  one  merely  descriptive  of  a 
motor  truck  generally. — Held, 
also,  upon  the  evidence,  that 
confusion  and  interference  with 
the  trade  of  the  older  company 
had  arisen  from  two  rival  ma- 
chines being  put  upon  the 
market,  one  called  the  “Gramm” 
motor  and  the  other  the  “Gramm- 
Bernstein.” — Held,  also,  that  the 
defendant  company  had  no  right 
(by  reason  of  connection  with 
the  man  of  that  name)  to  use 
the  name  “Gramm”  as  a per- 
sonal name,  as  against  the  plain- 
tiff company. — Held,  therefore, 
that  the  defendant  company 


718 


ONTARIO  LAW  REPORTS. 


should  be  enjoined  from  the  use 
of  the  word  “Gramm”  in  label- 
ling and  advertising  and  selling 
their  motors. — Kingston  Miller  & 
Co.  Ld.  v.  Thomas  Kingston  & 
Co.  Ld.  (1912),  29  R.P.C.  289, 
and  Lloyd’s  v.  Lloyd’s  ( Southamp- 
ton) Ld.  (1912),  29  R.P.C.  433, 
followed. — The  use  of  the  leading 
word  in  a company’s  name  may 
be  prohibited. — Facsimile  Letter 
Printing  Co.  Ld.  v.  Facsimile 
Typewriting  Co.  (1912),  29 

R.P.C.  557,  followed. — Shaver  v. 
Shaver  (1880),  54  Iowa  208,  re- 
ferred to.  Gramm  Motor  Truck 
Co.  v.  Fisher  Motor  Co.,  1. 

TRADING  COMPANY. 

See  Company. 


TRIAL 

See  Contract,  1 — Criminal 
Law — W ARR  ANT  Y . 


TRUSTS  AND  TRUSTEES. 

See  Banks  and  Banking,  2 — 
Insurance,  2. 


ULTRA  VIRES. 

See  Company. 


UNDUE  INFLUENCE. 

See  Will,  3. 


UNORGANISED  DISTRICTS. 

See  Assessment  and  Taxes,  4. 


VENDOR  AND  PURCHASER. 

Agreement  for  Sale  of  Land — - 
Option  of  Purchase  Contained  in 
Lease  not  under  Seal — Authority 
of  Agent  of  Vendor — Approval  of 
Vendor — Attempted  Revocation  by 


[vol. 

Vendor’s  Devisee — Ineffectiveness 
— Consideration  for  Option — Rent 
Reserved — Acceptance  by  Lessee 
of  New  Lease — Diconsistency  with 
Right  of  Purchase — Waiver  — Es- 
toppel— Provision  in  New  Lease 
for  Forfeiture  on  Non-performance 
of  Condition  by  Lessee — Right  Ex- 
ercisable only  at  Option  of  Lessor.] 
— By  a written  agreement,  not 
under  seal,  dated  the  30th  April 
1910,  executed  by  H.  in  the  name 
of  B.,  H.  having  a power  of  at- 
torney from  B.,  B.’s  house  and 
land  were  leased  to  the  plaintiff, 
for  a term  to  begin  on  the  1st 
June,  1910,  and  to  extend  to  the 
30th  April,  1913,  and  the  plain- 
tiff was  to  have  the  option  of  pur- 
chasing at  any  time  on  or  before 
the  expiration  of  the  lease  for 
the  sum  of  $2,800.  The  plain- 
tiff went  into  possession  and  oc- 
cupied the,  house  and  land.  B. 
died  on  the  28th  January,  1911, 
leaving  a will  by  which  he  de- 
vised the  house  and  land  to  the 
defendant,  his  brother.  On  the 
1st  May,  1911,  the  defendant 
gave  the  plaintiff  written  notice 
of  the  withdrawal  or  revocation 
of  the  option  to  purchase.  On 
the  10th  March,  1913,  a lease 
(not  under  seal)  of  the  house  and 
land  from  the  defendant  to  the 
plaintiff  was  executed  by  both 
parties.  The  lease  was  for 
twelve  months  commencing  on 
the  1st  May,  1913.  On  the  29th 
April,  1913,  the  plaintiff  tend- 
ered to  the  defendant  a convey- 
ance of  the  land  for  execution 
and  the  sum  of  $2,800,  men- 
tioned in  the  option,  less  the 
amount  due  upon  a mortgage; 
and,  the  defendant  refusing  to 
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convey  or  accept  the  money,  the 
plaintiff  brought  this  action  for 
specific  performance,  alleging  the 
offer  or  option  and  its  acceptance 
by  her : — Held,  upon  the  evidence, 
that  H.  had  authority  to  give 
the  option  and  that  it  was  ap- 
proved by  B. — Held,  however, 
that  the  lease  of  the  10th  March, 
1913,  was  inconsistent  with  the 
exercise  by  the  plaintiff  of  the 
right  to  purchase,  and  by  ac- 
cepting it  she  waived  her  right, 
and  was  not  entitled  to  enforce 
it. — Judgment  of  Boyd,  C.,  re- 
versed. Per  Mulock,  C.J.Ex. — 
The  plaintiff’s  acceptance  of  the 
new  lease  was  an  abandonment 
by  her  of  any  interest  in  the  land 
which  would  be  inconsistent  with 
the  relationship  of  landlord  and 
tenant  created  by  it;  and  the 
plaintiff,  by  signing  the  new 
lease,  induced  the  defendant  to 
alter  his  position,  whereby  he 
acquired  new  rights,  and  she 
could  not  be  allowed  to  assert 
a claim  that  would  destroy  these 
rights. — Per  Riddell,  J.: — The 
option  was  not  revocable  and  the 
notice  of  withdrawal  was  in- 
operative. There  is  no  authority 
for  the  contention  of  the  defen- 
dant that  the  option  to  purchase 
was  a distinct  and  separate  offer 
without  consideration,  and  there- 
fore revocable.  In  case  of  an 
agreement  allowing  a lessee  to 
purchase  the  fee  at  a specified 
sum,  the  law  intends  that  the 
rent  was  fixed  at  the  amount  re-  j 
served  as  an  inducement  to  the 
purchase. — Davis  v.  Shaw  (1910), 
21  O.L.R.  474,  explained  and  dis- 
tinguished.— The  American  cases 
deciding  that  an  option  to  pur- 1 


chase  contained  in  a lease  is  not 
revocable,  although  in  most  of 
them  the  leases  were  under  seal, 
are  not  grounded  upon  that  fact. 
— Review  of  the  American  au- 
thorities.— The  plaintiff  could 
not  take  advantage  of  a clause 
in  the  lease  of  the  10th  March, 
1913,  providing  that  she  should 
replace  a fence  upon  the  de- 
mised premises  on  or  before  the  1st 
May,  1913,  and  that  in  default 
the  lease  should  be  null  and  void ; 
the  effect  was  that  the  lease  was. 
avoidable  only  at  the  option  of 
the  lessor;  and  the  defendant  was 
not  desirous  of  avoiding  the  lease 
— he  was  affirming  it.  Matthew- 
son  v.  Burns,  186. 

See  Contract,  3 — Mortgage, 
1 — Registry  Laws,  2. 


VERDICT. 

See  Contract,  1. 


VOLUNTEER. 

See  Mortgage,  2. 


WAGES. 

See  Assignments  and  Pre- 
ferences, 1 — Master  and  Ser- 
vant, 3. 


WAIVER. 

See  Contract,  1 — Liquor 
License  Act — Vendor  and  Pur- 
chaser. 

WARRANTY. 

Sale  of  ■“  N on-intoxicating  Hop 
Ale ” — Purchaser  Fined  for  Re- 
selling in  Local  Option  Town ■ — 
Percentage  of  Proof  Spirits — 
Liquor  License  Act,  sec.  2,  par.  1 
(a) — Scope  of  Warranty — Breach 
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— Damages  — Remoteness  — Post- 
ponement of  Trial — Refusal  by 
Trial  Judge — New  Trial.] — The 
plaintiff,  who  kept  a restaurant 
in  a town  where  a “local  option’ ’ 
by-law  was  in  force,  bought  from 
the  defendant  company  a number 
of  bottles  of  a table  water  called 
and  labelled  “English  Club  Non- 
intoxicating Hop  Ale.”  The  de- 
fendant was  charged  under  the 
Liquor  License  Act  with  unlaw- 
fully keeping  liquor  for  sale  with- 
out a license,  the  liquor  being  the 
hop  ale,  and  was  brought  before 
a Police  Magistrate,  who  found 
that  the  ale  which  had  been 
seized  upon  the  plaintiff’s  prem- 
ises contained  more  than  two 
and  a half  per  cent,  of  proof 
spirits,  which,  by  par.  1 (a)  of 
sec.  2 of  the  Liquor  License  Act, 
R.S.O.  1897,  ch.  245,  as  enacted 
by  sub-sec.  2 of  sec.  1 of  6 Edw. 
VII.  ch.  47,  is  conclusive  evi- 
dence that  liquor  is  intoxicating; 
and  he  was  sentenced  to  pay  a 
fine  and  costs,  which  he  did: — 
Held , in  an  action  for  breach  of 
an  alleged  warranty  that  the  ale 
was  non-intoxicating,  that  the 
defendant  company  must,  on  the 
evidence,  be  taken  to  have  known 
that  the  plaintiff  was  not  entitled 
to  sell  intoxicating  liquors,  and 
to  have  warranted  that  the  ale 
was  such  that  it  could  be  sold 
by  the  plaintiff  in  the  course  of 
his  business,  without  contraven- 
ing the  provisions  of  the  Liquor 
License  Act;  and,  if  it  had  been 
proved  at  the  trial  of  the  action 
that  the  ale  contained  more  than 
two  and  a half  per  cent,  of  proof 
spirits,  a breach  of  the  warranty 
would  have  been  established. — 


Held , also,  that  the  plaintiff 
should  have  a new  trial,  the  trial 
Judge  having  refused  a postpone- 
ment of  the  trial  applied  for  by 
the  plaintiff  in  order  to  enable 
him  to  prove,  as  he  had  expected 
to  do,  by  the  testimony  of  the 
Provincial  Analyst,  who  was 
examined  as  a witness,  that  what 
the  latter  had  analysed  and 
found  to  contain  more  than  two 
and  a half  per  cent,  of  alcohol, 
was  part  of  the  ale  that  was 
seized — the  plaintiff  being  unable 
to  identify  the  bottle  that  was 
sent  to  the  analyst  as  one  of 
those  produced  at  the  trial  before 
the  Police  Magistrate. — Held, 
also,  that  the  loss  to  the  plaintiff 
occasioned  by  his  prosecution 
for  the  infraction  of  the  Liquor 
License  Act  of  which  he  was  con- 
victed, was  a natural  conse- 
quence of  the  breach  of  the  war- 
ranty, and  recoverable  as  dam- 
ages; not  so,  however,  because 
of  remoteness,  the  fine  and  costs 
(paid  by  the  plaintiff)  imposed 
upon  M.,  to  whom  the  plaintiff 
had  resold  a part  of  the  ale  for 
the  purpose  of  M.’s  reselling  or 
using  it  in  the  course  of  his  busi- 
ness as  a boarding-house  keeper. 
— Cragev.  Fry  (1903),  67  J.P.  240, 
and  Cointat  v.  Myham  & Son, 
[1913]  2 K.B.  220,  approved  and 
followed.  Stephenson  v.  Sanitaris 
Limited,  60. 

See  Contract,  1,  2 — Sale  of 
Goods,  1,  2. 


WATER  AND  WATER-  . 
COURSES. 

1.  Toronto  Harbour  — Ash- 
brid.ge’s  Bay — Marsh  Lands — 
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Navigation.] — The  plaintiffs  were 
the  owners  of  land  at  the 
southerly  end  of  Carlaw  avenue, 
in  the  city  of  Toronto,  abutting 
on  Ashbridge’s  Bay,  and  the 
actions  were  brought  to  deter- 
mine whether  they  were  entitled 
to  a legal  right  of  access  by  the 
waters  of  that  bay  to  Toronto 
Harbour  and  Lake  Ontario.  The 
question  involved  was  similar  to 
that  raised  in  Merritt  v.  City  of 
Toronto  (1911-2),  23  O.L.R.  365, 
27  O.L.R.  1,  but  the  property 
there  dealt  with  abutted  on 
almost  dry  marsh  land,  while  the 
lots  of  the  plaintiffs  in  the 
present  action  had  water  in 
front: — Held,  after  an  exhaus- 
tive review  of  the  history  of  the 
Toronto  Harbour  and  Ash- 
bridge’s  Bay  and  consideration  of 
the  original  maps,  surveys,  and 
patents,  that  the  boundary  of  the 
plaintiffs’  lands  was  the  northern 
limit  of  what  was  originally  a 
marsh  or  swamp,  and  that  there 
was  no  abutment  on  a water 
front;  and,  consequently,  that 
the  right  contended  for  by  the 
plaintiffs  did  not  exist. — The 
navigable  user  of  the  waters  in 
question  was,  it  was  further  held, 
the  result  of  dredging  and  the 
cutting  of  weeds  and  rushes,  and 
was  permissive  only  and  not  as 
of  right.  Rickey  v.  City  of  To- 
ronto, Schofield-H olden  Machine 
Co.  v.  City  of  Toronto,  523. 

2.  Riparian  Owner  — Erection 
of  Dam — Interference  with  Flow 
of  Stream — Diminution  of  Flow  of 
Water  because  of  Evaporation  and 
Percolation — Prescription  — Lost 
Grant — Registry  Laws — Notice — 


Injunction  quia  Timet.] — The 
plaintiff  purchased  for  a summer 
residence  a piece  of  land  through 
which  a stream  flowed.  The  de- 
fendants were  the  owners  of  land 
a short  distance  higher  up  the 
stream,  and  on  this  land  there 
had  at  one  time  been  a dam  and 
mill-pond,  but  the  dam  had  been 
destroyed  many  years  before  the 
purchase  by  the  plaintiff  of  his 
land,  and  the  site  of  the  pond 
was  so  overgrown  that  there  was 
practically  no  indication  that  it 
had  ever  existed,  and  the  plain- 
tiff’s statement  that  he  did  not, 
when  he  purchased,  know  that 
there  ever  had  been  a dam  and 
pond  was  accepted  by  the  Judge 
at  the  trial.  The  defendants  in- 
tended to  build  a new  dam  on 
the  site  of,  but  larger  than,  the 
one  which  had  previously  existed, 
and  it  was  shewn  that,  because 
of  loss  by  evaporation  and  per- 
colation, the  probable  result 
would  be  a substantial  diminu- 
tion in  the  flow  of  water  through 
the  plaintiff’s  land: — Held,  that 
a prescriptive  right  to  maintain 
a dam  was  not  made  out,  because 
the  dam  had  not  been  in  use  for 
the  twenty  years  next  before  the 
bringing  of  the  action;  and  that 
there  was  not  any  right  based 
upon  lost  grant,  because  the 
plaintiff  was  a bond  fide  pur- 
chaser for  value  without  notice, 
and  the  lost  grant,  if  it  ever 
existed,  would  be  void  as  against 
him  by  virtue  of  the  provisions  of 
the  Registry  Act;  and,  apart 
from  this,  that  the  circum- 
stances were  such  as  to  preclude 
any  presumption  of  a lost  grant. 
— Hunter  v.  Richards  (1913),  28 
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O.L.R.  267,  applied.  — Held, 
further,  that  the  plaintiff  was  en- 
titled to  an  injunction,  before  he 
had  actually  sustained  injury,  to 
restrain  the  defendants  from  in 
any  way  interfering  with  the 
regular  and  uninterrupted  flow 
of  the  stream,  without  sensible 
diminution  or  alteration. — Miner 
v.  Gilmour  (1858),  12  Moo.  P.C. 
131,  156,  and  Ernbrey  v.  Owen 
(1851),  6 Ex.  353,  370,  applied. 
Watson  v.  Jackson,  517. 

See  Fisheries  — Municipal 
Corporations,  2 — Nuisance. 


WAY. 

See  Highway. 


WILL. 

1.  Construction  — Annuity  — 
Fixed  Sum — Payment  out  of  In- 
come of  Specific  Fund  — Insuffi- 
ciency— Right  of  Annuitant  to 
Full  Amount — Deficit  Payable  out 
of  Estate  not  Specifically  Be- 
queathed— Exoneration  of  Corpus 
of  Fund  Specifically  Bequeathed 
after  Death  of  Annuitant — Widow 
— Election  to  Take  Half  of  Land 
Descended  in  Lieu  of  Dower — 
Land  Purchased  by  Testator  after 
Date  of  Will — u Moneys  or  Secu- 
rities for  Money” — Conversion  of 
Money  into  Land — Cosfe.]  — The 
testator  left  a widow,  but  no 
children.  By  clause  4 of  his  will, 
he  gave  his  wife  an  annuity  of 
$200,  payable  half-yearly  during 
her  life.  By  clause  5,  he  directed 
his  executors  to  invest  the 
“moneys  or  securities  for  money” 
of  which  he  should  die  possessed, 
and  out  of  the  interest  to  pay 
the  annuity  to  his  wife,  and  the 


[vol. 

residue,  if  any,  to  his  sister;  and, 
if  his  sister  should  survive  his 
wife,  to  pay  her  the  whole  in- 
terest during  the  term  of  her 
life.  By  an  earlier  clause,  the 
wife  had  been  given  a life  estate 
in  the  testator's  residence.  By 
clause  6,  the  residence,  subject  to 
the  life  estate,  was  given  to 
trustees,  with  power  to  sell,  and 
after  the  death  of  the  wife  the 
proceeds  were  to  be  divided 
among  the  testator's  nephews 
and  nieces.  By  clause  7,  the 
“moneys  and  securities  for 
money”  were  also  to  be  divided 
among  the  nephews  and  nieces, 
upon  the  death  of  the  wife  and 
sister.  There  was  no  residuary 
clause.  The  testator,  after  the 
date  of  his  will,  bought  for  $2,200 
certain  land  (called  the  G.  pro- 
perty), which  was  subject  to  a 
mortgage  for  $1,000,  the  as- 
sumption of  which  formed  part 
of  thej  purchase-price.  After  the 
death  of  the  testator,  his  execu- 
tors paid  off  the  mortgage  out  of 
the  personal  estate.  The  in- 
come derived  from  the  personal 
estate  and  the  land  purchased 
was  insufficient  to  pay  the  an- 
nuity in  full.  The  executors  paid 
the  widow  whatever  income  there 
was,  but  at  her  death  there  were 
arrears,  which  her  executors 
claimed  to  be  paid.  The  execu- 
tors sold  the  G.  property,  and 
paid  the  widow  one-half  of  the 
purchase-money,  she  electing  to 
take  that  in  lieu  of  dower : — 
Held,  that  the  G.  property,  into 
which  the  testator  converted 
some  of  his  money,  did  not  come 
within  the  words  “securities  for 
money”  used  in  clauses  5 and  7, 
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and  that  the  nephews  and  nieces 
were  not  entitled  to  it  under 
clause  7. — 2.  That  the  bequest 
to  the  widow  was  of  the  fixed 
sum  of  $200  a year;  she  was  not 
confined  to  the  interest  upon  the 
“moneys  or  securities  for  money” 
mentioned  in  clause  5;  but  for 
payment  of  arrears  resort  could 
not  be  had  to  the  corpus  of  the 
fund  invested  under  that  clause, 
for  that  corpus  was,  specifically 
and  not  by  way  of  residuary  gift, 
bequeathed  to  the  nephews  and 
nieces;  and,  the  widow  having 
elected,  under  the  Devolution  of 
Estates  Act,  to  take  the  half  of 
the  land  descended  in  lieu  of  her 
dower,  the  other  half  was  undis- 
posed of  and  descended  as  on 
an  intestacy,  and  resort  could  be 
had  to  it  for  payment  of  the 
arrears,  for  which  it  was  suffi- 
cient.— Judgment  of  Middle- 
ton,  J.,  affirmed;  Mulock,  C.J. 
Ex.,  dissenting  as  to  the  form  of 
the  order  of  the  Court  and  as  to 
costs.  Re  Mackenzie , 173. 

2.  Construction — Marriage  Set- 
tlements — Covenants  to  Bring  ; 
Shares  of  Estate  into  Settlement — 
Application — Direction  to  Settle 
— -Property  Bequeathed  to  Daugh-  \ 
ters  of  Testator  upon  Marriage — j 
Terms  of  Settlements — Purpose  of  j 
Testator.]  — Further  questions 
arising  upon  the  will  and  mar- 
riage settlements  set  forth  in  Re 
Nordheimer  (1913),  29  O.L.R. 
350,  the  time  for  distribution  of 
the  residue  having  been  reached,  j 
were  determined. — In  the  mar- 
riage settlement  of  the  testator’s  | 
daughter  Mrs.  C.,  she  coven- 
anted with  the  trustees  to  execute  I 


and  do  all  matters  and  things 
necessary  for  assigning  and  vest- 
ing in  the  trustees  all  the  proper- 
ty to  which  she  might  become  en- 
titled under  the  will  of  her  father; 
and  it  was  recited  that  she  had  a 
prospective  interest  in  the  estate 
of  her  father  and  that  she  agreed 
that  the  amount  thereof  should 
be  settled  under  the  terms  of  the 
trust  deed.  The  marriage  settle- 
ment of  Mrs.  H.  contained  a 
similar  covenant  and  recital: — 
Held,  that  these  covenants  bound 
the  one-third  issue  in  the  residue, 
but  not  the  two-thirds  interest 
nor  the  $100,000  given  by  clause 
15;  these  latter  were  subject  to 
the  terms  of  the  will;  and  the 
last  part  of  clause  15  required 
“proper  settlements”  to  be  made 
to  carry  out  the  intention  of  the 
testator  — the  existing  settle- 
ments, in  the  cases  of  daughters 
already  married,  not  necessarily 
being  such  settlements  as  were 
contemplated. — In  re  Bankes, 
[1902]  2 Ch.  333,  followed. — 
Terms  of  a “proper  settlement,” 
in  the  circumstances,  declared; 
the  dominant  idea  being  to  keep 
the  property  for  the  daughter 
during  her  life  and  to  keep  it  free 
from  the  husband’s  control. — 
Loch  v.  Bagley  (1867),  L.R.  4 
Eq.  122,  and  Re  Hamilton  (1912- 
3),  27  O.L.R.  445,  28  O.L.R.  534, 
distinguished. — Held,  also,  that 
the  share  of  another  daughter, 
Mrs.  K.,  who  married  during  the 
lifetime  of  the  testator,  should  be 
dealt  with  in  the  same  way:  she 
took  one-third  of  her  share  of  the 
residue  absolutely,  as  she  was  not 
hampered  by  any  covenant;  but 
her  $100,000  and  two-thirds  of 
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her  share  of  the  residue  must  be 
settled. — The  words  “and  in  the 
case  of  the  marriage  of  any  of  my 
daughters”  were  general,  and 
did  not  relate  merely  to  marriage 
after  the  testator’s  death.  Re 
Nordheimer,  327. 

3.  Undue  Influence — Solicitor 
of  Testator  Taking  Benefit — Onus 
of  Proof — Promise  to  Devise  Pro- 
perty— Improvements  by  Promisee 
— Cos£s.] — A solicitor  who  pre- 
pares or  has  prepared  for  him  a 
will  under  which  he  takes  a 
benefit  is  in  no  worse  position 
than  any  other  person  in  like 
case.  He  must  fulfil  the  re- 
quirements laid  down  in  Barry  v. 
Butlin  (1838),  1 Curt.  637,  by 
satisfying  the  Court  that  the  in- 
strument propounded  is  the  last 
will  of  a free  and  capable  testa- 
tor, and  by  removing  the  sus- 
picion which,  because  of  the  re- 
lationship, demands  the  vigilant 
care  and  circumspection  of  the 
Court,  but  he  need  not  go  further 
and  prove  that  the  testator  had 
an  independent  solicitor  or  other 
adviser. — If  these  requirements 
are  fulfilled,  the  onus  is  cast 
upon  the  opposing  party  of  prov- 
ing a lack  of  testamentary  ca- 
pacity and  the  presence  of  undue 
influence. — The  Court  has  no 
right,  in  such  circumstances,  to 
set  aside  the  will  because,  in  its 
opinion,  the  disposition  made  of 
the  estate  is  not  a just  or  reason- 
able one.  The  question  is  what 
the  testator  thought  just,  and 
the  testator’s  intention  is  not  to 
be  frustrated  because  the  solici- 
tor takes  a benefit  at  the  expense 
of  those  to  whom  the  Court 


[vol.' 

thinks  the  property  might  with 
more  propriety  have  been  given. 
— The  will  of  a married  woman, 
leaving  practically  the  whole  of 
her  property  (of  comparatively 
small  value)  to  her  solicitor,  was 
upheld  where  there  was  clear 
evidence  that  the  will  expressed 
her  wishes,  and  there  was,  in  ad- 
dition, justification  for  a feeling 
of  resentment  on  her  part  against 
her  husband,  who  was  not  given 
anything. — As,  however,  the  hus- 
band had,  on  the  faith  of  the 
statement  of  the  testatrix  that 
she  had  made  a will  in  his  favour, 
expended  money  in  improving 
her  property,  he  was  declared 
entitled  to  the  value  of  the  im- 
provements, and  was  allowed 
also  out  of  the  estate  all  the  costs 
of  the  contestation.  Loftus  v. 
Harris,  479. 

See  Mortgage,  2 — Pleading. 

WINDING-UP. 

See  Banks  and  Banking,  2. 

WORDS. 

11  Access  to  Streets,  Avenues, 
Terraces,  and  Commons .”] — See 
Deed. 

“Assumed.”] — See  Highway. 

“Commons.”] — See  Deed. 

“Damage  or  Injury  Sustained 
by  the  Railway.”] — See  Statutes 
(Construction  of). 

“Department.”] — See  Schools, 

1. 

“In  Whole  or  in  Part.”] — See 
Assessment  and  Taxes,  1. 

“Levied.”] — See  Schools,  2. 

“Maintain.”] — See  Highway. 

“Money  or  Securities  for  Mon- 
ey, See  Will,  1. 
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“ Notwithstanding  Anything  in 
any  Act  Contained  to  the  Con- 
trary.”]— See  Assessment  and 
Taxes,  1. 

“Of  any  Nature  or  Kind  what- 
soever.”] — See  Assessment  and 
Taxes,  1. 

“Owner.”] — See  Motor  Ve- 
hicles Act. 

“Perfectly  New  Car.”] — See 
Fraud  and  Misrepresenta- 
tion. 

“Pressure.”]  — See  Assign- 
ments and  Preferences,  2. 

“Repair.”} — See  Highway. 

“School.”] — See  Schools,  1. 


WORKMEN’S  COMPENSA- 
TION FOR  INJURIES  ACT. 

See  Master  and  Servant,  2, 


WRIT  OF  SUMMONS. 

Service  out  of  the  Jurisdiction — 
Contract — Sale  of  Goods — Place 
of  Payment — Rule  25  (e) .] — In  an 
action  by  manufacturers,  carry- 
ing on  business  in  Ontario,  for 
the  balance  of  the  purchase- 
price  of  machinery  shipped  to  the 
defendants  from  Ontario  to  Al- 
berta, where  the  defendants  car- 
ried on  business,  it  appeared  that 
there  was  no  arrangement  as  to 
the  place  of  payment;  that  the 
delivery  was  f.o.b.  Edmonton, 
Alberta;  that  a previous  payment 
was  made  by  a draft  drawn  by 
the  plaintiffs  at  London,  On- 


tario, upon  the  defendants  at 
Edmonton,  which  was  accepted 
payable  at  Edmonton;  and  that 
another  payment  was  made  by  a 
cheque  of  the  defendants  drawn 
on  their  bankers  in  Alberta,  and 
sent  by  them  by  mail  to  the  de- 
fendants at  London.  Upon  an 
application  to  set  aside  an  order 
for  service  upon  the  de- 
fendants in  Alberta  of  the  writ 
of  summons  issued  in  Ontario 
and  the  service  effected  there- 
under, it  was  argued  that  the 
terms  of  the  sale  agreement  and 
the  course  of  dealing  indicated 
that  the  locus  of  the  contract 
was  in  Alberta: — Held,  that  noth- 
ing was  shewn  which  displaced 
the  implied  term  of  the  contract 
that  the  debtor  should  seek  his 
creditor;  that  the  place  of  pay- 
ment was  in  Ontario;  and,  there- 
fore, the  action  was  founded 
upon  a breach  within  Ontario 
of  a contract  to  be  performed 
within  Ontario,  and  service  out 
of  the  jurisdiction  was  properly 
allowed  under  Rule  25  (e) . — 
Blackley  v.  Elite  Costume  Co. 
(1905),  9 O.L.R.  382,  approved 
— Decision  of  Lennox,  J.,  af- 
firmed. E.  Leonard  & Sons  v. 
Cushing  Brothers  Co.  Limited , 
646. 

See  Pleading. 


WRONGFUL  DISMISSAL. 

See  Master  and  Servant,  3. 


47 — 30  o.l.e. 
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